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the  Code  of  Fe^ral  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 

Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFR  Part  1126 
[DA-92-201 

Milk  in  the  Texas  Marketing  Area; 
Suspension  of  Certain  Provisions  of 
the  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Suspension  of  rule. 

summary:  This  action  suspends  portions 
of  the  pool  plant  and  producer  milk 
definitions  of  the  Texas  order,  for  the 
months  of  September  1992  through  July 
1993.  The  suspension  is  necessary  to 
insure  that  dairy  farmers  who  have 
historically  supplied  the  Texas  market 
will  continue  to  have  their  milk  priced 
under  the  Texas  order,  thereby  receiving 
the  benefits  that  accrue  from  pooling. 
EFFECTIVE  DATE:  September  1, 1992, 
through  July  31, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Glandt,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 

DC  20090-6456,  (202)  720-9368. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension:  Issued 
August  24, 1992;  published  August  28, 
1992  (57  FR  39143). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  will  also  tend  to  ensure  that 
dairy  far.Tiers  wilt  continue  to  have  their 
milk  priced  under  the  order  and  thereby 


receive  the  benefits  that  accrue  from 
such  pricing. 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
“non-major”  rule. 

The  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
action  does  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file  with 
the  Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  the 
law  and  requesting  a  modification  of  an 
order  or  to  be  exempted  from  the  order. 
A  handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not  later 
than  20  days  after  date  of  the  entry  of 
the  ruling. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (57  FR 
39143)  on  August  28, 1992,  concerning 
the  proposed  suspension  of  the  pool 
plant  and  producer  milk  definitions  of 
the  order  for  the  months  of  August  1992 
through  July  1993.  The  public  was 
afforded  the  opportunity  to  comment  on 
the  notice  by  submitting  written  data, 
views  and  arguments  by  September  4, 
1992.  Two  written  comments  were 
received  that  discussed  the  nature  of  the 
proposed  suspension.  The  comments 
included  general  support  of  the 
suspension  of  rule,  although  the 
effective  dates  to  be  specified  were  not 
in  agreement. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  for  the 
months  of  September  1992  through  July 


1993  the  following  provisions  of  the 
order  do  not  tend  to  effectuate  the 
declared  policy  of  the  Act: 

1.  In  §  1126.7(d),  introductory  text,  the 
words  “during  the  months  of  February 
through  July”  and  the  words  “under 
paragraph  (b)  or  (c)  of  this  section”. 

2.  In  §  1126.7(e),  introductory  text,  the 
words  “and  60  percent  or  more  of  the 
producer  milk  of  members  of  the 
cooperative  association  (excluding  such 
milk  that  is  received  at  or  diverted  from 
pool  plants  described  in  paragraphs  (b), 
(c),  and  (d)  of  this  section)  is  physically 
received  during  the  month  in  the  form  of 
a  bulk  fluid  milk  product  at  pool  plants 
described  in  paragraph  (a)  of  this 
section  either  directly  from  farms  or  by 
transfer  from  plants  of  the  cooperative 
association  for  which  pool  plant  status 
under  this  paragraph  has  been 
requested”. 

3.  In  §  1126.13(e)(1),  the  words,  “and 
further,  during  each  of  the  months  of 
September  through  January  not  less  than 
15  percent  of  the  milk  of  such  dairy 
farmer  is  physically  received  as 
producer  milk  at  a  pool  plant”. 

4.  In  §  126.13(e)(2).  the  paragraph 
references  “(a),  (b),  (c)  and  (d)”. 

5.  In  §  1126.13(e)(3),  the  sentence, 

“The  total  quantity  of  milk  so  diverted 
during  the  month  shall  not  exceed  one- 
third  of  the  producer  milk  physically 
received  at  such  pool  plant  during  the 
month  that  is  eligible  to  be  diverted  by 
the  plant  operator;”. 

Statement  of  Consideration 

This  action  suspends  portions  of  the 
pool  plant  and  producer  milk  definitions 
for  the  Texas  order.  This  suspension 
will  be  in  effect  from  September  1992 
through  July  1993.  An  earlier  suspension 
expired  in  July  1992.  This  action 
continues  the  suspension  of: 

(1)  The  60  percent  delivery  standard 
for  pool  plants  operated  by 
cooperatives: 

(2)  The  restrictions  on  the  types  of 
pool  plants  at  which  milk  must  be 
received  to  establish  the  maximum 
amount  of  milk  that  a  cooperative  may 
divert  to  nonpool  plants; 

(3)  The  limits  on  the  amount  of  milk 
that  a  pool  plant  operator  may  divert  to 
nonpool  plants; 

(4)  The  shipping  standards  that  must 
be  met  by  supply  plants  to  be  pooled 
under  the  order,  and 

(5)  The  individual  producer 
performance  standards  that  must  be  met 
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in  order  for  a  producer’s  milk  to  be 
eligible  for  diversion  to  a  nonpool  plant. 

The  order  permits  a  cooperative 
association  plant  located  in  the 
marketing  area  to  be  a  pool  plant,  if  at 
least  60  percent  of  the  producer  milk  of 
members  of  the  cooperative  association 
is  physically  received  at  pool 
distributing  plants  during  the  month.  In 
addition,  a  cooperative  association  may 
divert  to  nonpool  plants  up  to  one-third 
of  the  amount  of  milk  that  the 
cooperative  causes  to  be  physically 
received  during  the  month  at  handlers’ 
pool  plants.  The  order  also  provides  that 
the  operator  of  a  pool  plant  may  divert 
to  nonpool  plants  not  more  than  one- 
third  of  the  milk  that  is  physically 
received  during  the  month  at  the 
handler’s  pool  plant.  This  action 
inactivates  the  60  percent  delivery 
standard  for  plants  operated  by  a 
cooperative  association,  allows  a 
cooperative’s  deliveries  to  all  types  of 
pool  plants  to  be  included  as  a  basis 
from  which  the  diversion  allowance 
would  be  computed,  and  removes  the 
diversion  limitation  applicable  to  the 
operator  of  a  pool  plant. 

The  order  also  provides  for  regulating 
a  supply  plant  each  month  in  which  it 
ships  a  sufficient  percentage  of  its 
receipts  to  distributing  plants.  The  order 
provides  for  pooling  a  supply  plant  that 
ships  15  percent  of  its  milk  receipts , 
during  August  and  December  and  50 
percent  of  its  receipts  during  September 
through  November  and  January.  A 
supply  plant  that  is  pooled  during  each 
of  the  immediately  preceding  months  of 
September  through  January  is  pooled 
under  the  order  during  the  following 
months  of  February  through  July  wnthout 
making  qualifying  shipments  to 
distributing  plants.  This  action  suspends 
these  performance  standards  for 
September  1992  through  July  1993  for 
supply  plants  that  were  regulated  under 
the  Texas  order  during  each  of  the 
immediately  preceding  months  of 
September  through  January. 

The  order  also  specifies  that  the  milk 
of  each  producer  must  be  physically 
received  at  a  pool  plant  each  month  in 
order  to  be  eligible  for  diversion  to  a 
nonpool  plant.  During  the  months  of 
September  through  January.  15  percent 
of  a  producer’s  milk  must  be  received  at 
a  pool  plant  for  diversion  eligibility.  This 
action  suspends  these  requirements. 

Continuation  of  the  former  suspension 
in  effect  through  July  1992  was 
requested  by  Associated  Milk 
Producers,  Inc.,  and  Mid-America 
Dairj'men,  Inc.,  cooperative  associations 
that  represent  a  substantial  share  of  the 
dairy  farmers  who  supply  the  Texas 
market. 


Due  to  the  growth  of  milk  production 
in  the  State  of  Texas  and  the  inability  to 
project  production  levels  for  1993  and 
beyond,  a  suspension  continues  to  be 
appropriate.  When  comparing  January 
through  July  1992,  with  the  same  period 
in  1991,  producer  receipts  are  4.9  percent 
lower.  In  addition,  Class  I  utilization  is 
3.6  percent  lower  when  comparing  the 
same  two  periods,  with  Class  I 
utilization  for  the  more  recent  period  at 
52.7  percent.  This  relationship  is 
expected  to  continue. 

Current  indications  are  that  there  will 
be  ample  supplies  of  direct-ship 
producer  milk  that  is  located  in  the 
general  area  of  the  respective  Texas 
distributing  plants  to  meet  the  fluid 
needs  of  those  plants. 

In  addition  to  the  lower  Class  I 
utilization  percentage  than  existed  when 
these  pooling  standards  were  adopted 
for  the  Texas  market,  the  marketing 
conditions  that  resulted  in  the  granting 
of  the  earlier  suspension  still  exist.  The 
suspension  is  necessary  to  insure  that 
dairy  farmers  who  have  historically 
supplied  the  Texas  market  will  continue 
to  have  their  milk  priced  under  the 
Texas  order,  thereby  receiving  the 
benefits  that  accrue  from  such  pooling. 
The  suspension  will  also  provide 
handlers  the  flexibility  needed  to  move 
milk  supplies  in  the  most  efficient 
manner  and  to  eliminate  costly  and 
inefficient  movements  of  milk  that 
would  be  made  solely  for  the  purpose  of 
pooling  the  milk  of  dairy  farmers 
supplying  the  market. 

In  reference  to  data,  views  and 
arguments,  two  written  comments  were 
received  that  discussed  the  nature  of  the 
proposed  suspension.  Written  comments 
were  received  from  (1)  Mid-America 
Dairy'men,  Inc.  (Mid-Am)  and  (2) 
Southern  Foods  Group,  Inc.  (SFG).  Mid- 
Am  expressed  support  for  the  proposed 
suspension  as  published  in  the  Federal 
Register.  SFG  supported  the  suspension 
for  the  months  of  September  1992 
through  July  1993,  but  not  for  the  month 
of  August  1992.  SFG  suggested  that  it 
would  not  be  fair  or  just  to  issue  the 
suspension  in  September  to  include 
August.  SFG  also  suggested  that  the 
provisions  suspended  need  to  be 
reviewed  at  a  hearing  since  they  have 
been  suspended  for  several  years. 

The  suspension  should  apply  to  milk 
marketed  during  the  months  of 
September  1992  through  July  1993. 
Although  the  provisions  in  question  had 
been  continually  suspended  for  some 
time,  and  the  proposal  was  a  request  to 
continue  that  suspension,  certain 
handlers  modified  their  operations  to 
pool  milk  on  the  basis  that  the 
provisions  had  not  yet  been  suspended 


for  August.  Therefore,  the  suspension 
should  resume  with  the  month  of 
September  1992. 

It  is  hereby  found  and  determined  that 
thirty  days’  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that; 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such 
action  is  necessary  to  permit  the 
continued  pooling  of  supply  plants  and 
the  milk  of  dairy  farmers  who  have 
historically  supplied  the  market  without 
the  need  for  making  costly  and 
inefficient  movements  of  milk: 

(bj  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date:  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  data, 
views  or  arguments  concerning  this 
suspension.  Two  comments  in  general 
support  of  the  suspension  were  received, 
although  there  was  disagreement 
concerning  the  month  in  which  the 
suspension  should  be  effective. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1126 

Milk  marketing  orders. 

It  is  therefore  ordered,  that  the 
following  provisions  in  title  7,  §  1126.7 
(d)  and  (e),  and  in  §  1126.13(e)  (1).  (2) 
and  (3)  of  the  Texas  order  are  hereby 
suspended  for  September  1992  through 
July  1993. 

PART  1126— MILK  IN  THE  TEXAS 
MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1126  continues  to  read  as  follows: 

Authority:  Secs.  1-19. 4B  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

§  1 126.7  [Suspended  in  parti 

2.  In  §  1126.7(d)  introductory  text,  the 
words  “during  the  months  of  February 
through  July”  and  the  words  “under 
paragraph  (b)  or  (c)  of  this  section”. 

3.  In  §  1126.7(e)  introductory  text,  the 
words  “and  60  percent  or  more  of  the 
producer  milk  of  members  of  the 
cooperative  association  (excluding  such 
milk  that  is  received  at  or  diverted  from 
pool  plants  described  in  paragraphs  (b), 
(c),  and  (d)  of  this  section)  is  physically 
received  during  the  month  in  the  form  of 
a  bulk  fluid  milk  product  at  pool  plants 
described  in  paragraph  (a)  of  this 
section  either  directly  from  farms  or  by 
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transfer  from  plants  of  the  cooperative  • 
association  for  which  pool  plant  status 
under  this  paragraph  has  been 
requested”. 

§1126.13  [Suspended  in  part] 

4.  In  §  1126.13(e){l).  the  words,  “and 
further,  during  each  of  the  months  of 
September  through  January  not  less  than 
15  percent  of  the  milk  of  such  dairy 
farmer  is  physically  received  as 
producer  milk  at  a  pool  plant”. 

5.  In  §  1128.13(e){2),  the  paragraph 
references  “(a),  (b).  (c)  and  (d)”. 

6.  In  §  1126.13(e)(3),  the  sentence, 

“The  total  quantity  of  milk  so  diverted 
during  the  month  shall  not  exceed  one- 
third  of  the  producer  milk  physically 
received  at  such  pool  plant  during  the 
month  that  is  eligible  to  be  diverted  by 
the  plant  operator;”. 

Dated;  October  1, 1992. 

John  E.  Frydenlund,  < 

Deputy  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

[FR  Doc.  92-24275  Filed  10-6-92;  8:45  am) 
BILUNG  COOC  3410-02-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Parts  5, 11,  and  16 

[Docket  No.  92-21] 

RIN  1557-AAS8 

Securities  Exchange  Act  Disciosure 
Rules 

r  AGENCY:  Office  of  the  Comptroller  of  the 

f  Currency,  Treasury. 

^  ACTION:  Final  rule. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  amending  its 
regulations  detailing  registration  and 
reporting  requirements  for  national 
banks  with  securities  required  to  be 
registered  under  the  Securities  Exchange 
Act  of  1934.  The  effect  of  this  final 
regulation  is  to  incorporate  through 
cross  reference  the  regulations  of  the 
Securities  and  Exchange  Commission 
(SEC)  into  the  provisions  of  the  OCC’s 
Securities  Exchange  Act  Disclosure 
Rules.  Incorporation  through  cross 
reference  will  assure  that  the  OCC’s 
regulations  remain  substantially  similar 
'  to  the  SEC’s  regulations,  as  required  by 
law.  The  regulation  also  makes 
technical,  conforming  amendments  to 
the  OCC’s  Rules,  Policies,  and 
Procedures  for  Corporate  Activities  and 
Securities  Offering  Disclosure  Rules. 
EFFECTIVE  DATE:  November  6, 1992. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jeff  Mace.  Attorney,  Securities, 
Investments,  and  Fiduciary  Practices 
Division,  Office  of  the  Comptroller  of  the 
Currency,  Washington,  DC  20219,  (202) 
874-5210. 

SUPPLEMENTARY  INFORMATION:  Section 
12(i)  of  the  Securities  Exchange  Act  of 
1934,  as  amended  (Exchange  Act),  15 
U.S.C.  781(i),  grants  authority  to  the 
OCC  to  promulgate  regulations  for  the 
securities  of  national  banks  which  are 
substantially  similar  to  the  SEC’s 
regulations  under  sections  12, 13, 14(a). 
14(c),  14(d),  14(f),  and  16  of  the  Exchange 
Act.  Section  12(i)  does  not,  however, 
require  the  OCC  to  promulgate 
substantially  similar  regulations  in  the 
event  that  the  OCC  finds  that 
implementation  of  such  regulations  is 
not  necessary  or  appropriate  in  the 
public  interest  or  for  protection  of 
investors  and  the  OCC  publishes  such 
findings  with  detailed  reasons  therefor 
in  the  Federal  Register. 

The  OCC  proposed  to  amend  its 
regulations  in  12  CFR  part  11  by 
incorporating  through  cross  reference 
the  regulations  of  the  SEC.  The  proposal  • 
was  published  for  comment  on  April  9, 
1992.  57  FR  12222.  The  OCC  received 
three  comments  in  response  to  the 
proposal,  all  of  which  were  supportive 
of  the  proposal.  While  supporting 
incorporation  through  cross  reference, 
one  commenter  noted  the  OCC  should 
not  incorporate  any  regulations  not 
presently  applicable  to  national  banks 
or  any  future  SEC  regulatory 
amendments,  without  a  specific 
rulemaking  by  the  OCC.  The  OCC  has 
considered  this  comment  but  believes 
that  the  confusion  and  time  delays 
arising  from  any  requirement  of  a 
separate  OCC  rulemaking  each  and 
every  time  the  SEC  amends  its 
regulations  outweighs  any  benefit 
obtained  from  such  duplicative 
rulemaking.  As  stated  in  its  proposed 
rulemaking,  the  OCC  believes  the  best 
way  to  assure  that  OCC  rules  remain 
substantially  similar  to  the  SEC  rules  is 
to  incorporate  through  cross  reference 
existing  and  future  SEC  regulations. 
However,  the  OCC  will  still  retain  the 
ability  to  exempt  national  banks, 
through  a  separate  OCC  rulemaking, 
from  any  particular  SEC  rule  it 
determines  should  not  apply  to  national 
banks.  The  OCC  also  retains  its 
rulemaking  authority  to  subject  national 
banks  to  additional  or  different 
regulations  where  warranted.  Another 
commenter  suggested  that  the  OCC  also 
use  incorporation  by  reference  as  a 
vehicle  to  amend  its  securities  offering 
disclosure  rules  as  found  in  12  CFR  part 
16.  Although  under  consideration,  this 


suggestion  is  outside  of  the  scope  of  this 
rule. 

The  OCC  has  determined  to  adopt  the 
amendments  to  its  regulation  as 
proposed.  The  OCC’s  regulations  found 
in  part  11  generally  apply  only  to 
national  banks  having  one  or  more 
classes  of  securities  required  to  be 
registered  under  the  provisions  of 
section  12  of  the  Exchange  Act 
(registered  national  banks),  except  that 
the  provisions  of  the  existing  subpart  E 
of  part  11  also  apply  to  shareholders’ 
meetings  for  all  banks  involved  in  any 
mergers  or  consolidations  for  which  the 
resulting  bank  is  a  national  bank.  12 
CFR  5.33{b)(6)(ii).  At  present,  there  are 
56  registered  national  banks. 

Incorporation  through  cross  reference 
generally  makes  all  SEC  regulations, 
and  amendments  thereto,  applicable  to 
registered  national  banks,  unless  the 
OCC  acts  to  vary  specific  requirements 
applicable  to  such  banks  from  the 
provisions  of  the  SEC  regulations.  The 
OCC  has  chosen  to  incorporate  SEC 
regulations  through  cross  reference  in 
order  to  simplify  and  clarify  the  scope  of 
requirements  applicable  to  registered 
national  banks  and  their  controlling 
persons. 

Differences  From  Current  Part  11 
Regulations 

Following  is  a  discussion  of  the 
significant  differences  between  the 
OCC’s  existing  regulations  and  the 
SEC’s  regulations  and  procedures  which 
are  incorporated  under  this  regulation. 
White  there  are  other  differences  in  the 
regulations,  the  OCC  believes  them  to 
be  technical  or  minor  in  nature. 

A.  Insider  Transactions 

One  of  the  differences  between  the 
OCC’s  and  the  SEC’s  regulations  arises 
from  the  SEC’s  rules  recently 
promulgated  under  section  16  of  the 
Exchange  Act,  15  U.S.C.  78p,  for  reports 
of  beneficial  ownership  to  be  filed  by 
directors,  officers,  and  shareholders 
holding  at  least  ten  percent  of  the  equity 
of  a  particular  issuer  (insiders).  A  full 
description  of  the  changes  to  the  SEC’s 
regulations  under  section  16  of  the 
Exchange  Act  is  found  in  SEC  Release 
No.  34-28869,  56  FR  7242  (section  16 
Rules).  Under  section  16(a)  of  the 
Exchange  Act,  17  U.S.C.  78p(a),  insiders 
must  file  statements  of  beneficial 
ownership  and  changes  to  such 
statements  as  they  occur,  as  well  as  on  a 
periodic  basis.  Section  16(b)  of  the 
Exchange  Act,  17  U.S.C.  78p(b),  seeks  to 
limit  the  possibility  of  insider  trading  by 
requiring  any  profits  made  by  insiders 
on  a  purchase  and  sale  or  sale  and 
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purchase  of  an  issuer’s  securities,  within 
six  months,  to  be  paid  to  the  issuer. 

The  changes  in  the  SEC’s  section  16 
Rules  with  the  most  impact  on  registered 
national  banks  involve  the  broadening 
of  the  types  of  persons  subject  to  the 
requirements  of  section  16,  to  include  all 
appropriate  policy-making  officers 
within  the  scope  of  the  regulation.  In 
addition,  the  SEC's  rules  contain  a  new 
requirement  that  issuers  report — in  their 
annual  reports,  proxy  materials  and 
information  statements — on  compliance 
of  insiders  with  the  reporting 
requirements  of  section  16.  Rule  16a- 
1(0.  56  FR  7267;  Form  lO-K,  56  FR  7274; 
Item  7  of  Schedule  14A.  56  FR  7265;  and 
Item  1  of  Schedule  14C.  17  CFR  240.14c- 
101.  By  incorporating  through  cross 
reference  the  SEC’s  regulations,  this 
final  rule  adopts  the  SEC’s  revisions  to 
the  section  16  Rules. 

B.  Securities  Exchange  Act  Industry 
Guide  3 

A  second  difference  involves  the 
SEC’s  adoption  of  Securities  Exchange 
Act  Industry  Guide  3,  also  known  as 
Securities  Act  Industry  Guide  3  (Guide 
3),  for  periodic  reporting  requirements 
for  bank  holding  companies.  Guide  3 
provides  analytical,  statistical 
disclosure  provisions  for  the  assets  and 
liabilities  of  bank  holding  companies  to 
be  included  in  the  business  or 
management's  discussion  and  analysis 
portions  of  registration  statements  under 
the  Securities  Act  of  1933  or  in  periodic 
filings  under  the  Exchange  Act.  These 
provisions  specifically  relate  to  a  bank's 
investment  and  loan  portfolios,  sources 
of  income,  and  exposures  to  credit, 
interest  rate,  and  other  risks. 

While  Guide  3  is  not  technically  a 
“regulation,”  it  does  provide  disclosures 
the  SEC  requires  regarding  the  assets  of 
bank  holding  companies  and  their 
subsidiaries  and  could  equally  be 
applied  to  disclosure  by  registered 
national  banks.  By  incorporating 
through  cross  reference  the  SEC's 
regulations  and  procedures,  this  final 
rule  incorporates  Guide  3  into  the  OCC’s 
disclosures  review.  The  OCC  believes 
that  adopting  Guide  3  for  disclosures  of 
registered  national  banks  will  provide 
greater  information  to  investors  without 
significant  additional  regulatory  burden 
on  registered  national  banks. 

C.  Audited  Financial  Statements 

The  SEC’s  regulations  require 
financial  statements  included  in  proxy 
materials  and  information  statements 
for  shareholder  meetings  and  annual 
reports  to  be  audited  by  an  independent 
auditor.  Rule  14a-3, 17  CFR  240.14a-3; 
Rule  14c-2, 17  CFR  240.14c-2;  and  Form 
lO-K,  incorporating  Rule  3-01  of 


Regulation  S-X,  17  CFR  210.3-01.  Under 
existing  rules,  the  OCC  requires  only 
verified  financial  statements,  though 
registered  national  banks  having 
audited  financial  statements  must 
include  them  in  their  proxy  materials 
and  information  statements  and  in  their 
annual  reports  to  shareholders.  12  CFR 
part  11,  subpart  I.  By  incorporating 
through  cross  reference  the  SEC’s 
regulations,  this  final  rule  requires  the 
use  of  audited  financial  statements 
(prepared  in  compliance  with  SEC 
Regulation  S-X,  17  CFR  part  210, 
including  Article  9)  for  the  56  registered 
national  banks  (and  any  other  banks 
required  to  register  under  12  CFR  part 
11).*  While  the  audit  requirement  will  be 
new  for  some  of  the  registered  national 
banks,  it  will  help  to  assure  that 
investors  are  given  accurate  financial 
information  concerning  the  bank. 

D.  Minimum  Asset  Test  for  Registration 

The  SEC’s  and  OCC’s  regulations 
differ  in  the  minimum  total  asset  size  of 
an  issuing  company.  The  company’s  size 
is  used  as  one  of  the  triggering  events  (in 
addition  to  the  number  of  shareholders) 
for  requiring  registration  of  securities 
under  section  12  of  the  Exchange  Act. 
Section  12(g)  of  the  Exchange  Act.  17 
U.S.C.  781(g).  requires  any  issuing 
company  with  at  least  500  shareholders 
and  a  minimum  total  assets  of  $1  million 
to  register  the  class  of  securities,  subject 
to  limits,  exemptions,  and  conditions 
prescribed  by  the  SEC  or  other 
appropriate  regulatory  agency.  The 
SEC’s  Rule  12g-l.  17  CFR  240.12g-l. 
prescribes  the  minimum  asset  test  to  be 
$5  million  in  total  assets,  whereas  the 
OCC’s  regulation,  12  CFR  11.201(b), 
prescribes  a  mmimum  asset  test  of  $3 
million  (an  older  limit  established  by  the 
SEC).  By  incorporating  through  cross 
reference  the  SEC’s  regulations,  this 
final  rule  adopts  the  SEC’s  threshold  of 
$5  million. 

E.  Review  of  Proxy  and  Information 
Statements 

The  SEC’s  and  the  OCC’s  regulations 
differ  significantly  in  the  type  of  proxy 
and  information  statements  subject  to 
regulatory  review  prior  to  distribution  to 
shareholders.  The  SEC  requires 
preliminary  filings  of  proxy  and 


'  The  OCC  also  requires  bunks  involved  in 
mergers  and  consolidations  to  comply  with  the 
proxy  and  information  statement  requirements 
made  applicable  to  registered  national  banks.  12 
CFR  5.33(b)(6)  and  16.4(b).  However,  as  described 
below,  this  Rnal  rule  does  not  require  audited 
financial  statements  from  all  such  banks.  If  such 
banks  do  have  audited  financial  statements  or  are 
required  to  do  so  by  any  other  provision  of  law  or 
regulation,  then  they  must  use  the  audited  financial 
statements  in  soliciting  shareholder  approval  of  the 
merger  or  consolidation. 


information  statements,  but  only 
concerning  those  shareholder  meetings 
which  are  other  than  routine  annual 
meetings;  and  the  SEC  requires 
preliminary  filings  to  be  filed  ten  days 
prior  to  distribution  to  shareholders. 

Rule  14a-6. 17  CFR  240.14a-6;  Rule  14c- 
5. 17  CFR  240.14C-5.  The  OCC,  however, 
requires  preliminary  filings  for  all 
shareholder  meetings,  and  requires  that 
the  preliminary  filings  be  made  at  least 
ten  days  before  routine  meetings  and  15 
days  before  other  than  routine  meetings. 
12  CFR  11.506.  By  incorporating  through 
cross  reference  the  SEC’s  regulations, 
this  final  rule  adopts  the  SEC’s 
preliminary  filing  requirements. 

F.  Extensions  of  Credit  to  Insiders 

Another  significant  difference 
between  the  SEC’s  and  the  OCC’s 
regulations  involves  the  minimum  level 
of  loans  and  other  extensions  of  credit 
to  Insiders  which  are  required  to  be 
disclosed  in  securities  filings  of  the 
registrant.  The  SEC  requires  registrants 
to  disclose,  among  others,  all  extensions 
of  credit  of  more  than  $60,000  where 
there  may  be  more  than  a  normal  risk  of 
collectibility.  Item  404(c)  of  Regulation 
S-K,  17  CFR  229.404(c).  The  OCC  on  the 
other  hand,  requires  registered  national 
banks  to  disclose  all  extensions  of 
credit,  regardless  of  the  amount,  if  the 
credit  involves  more  than  a  nominal  risk 
of  collectibility.  Instruction  2(C)  to  12 
CFR  11.844(c).  The  OCC  will  continue  to 
monitor  loans  to  insiders  in  accordance 
with  12  CFR  Part  31. 

By  incorporating  through  cross 
reference  the  SEC’s  regulations,  this 
final  rule  adopts  the  SEC’s  criteria  for 
disclosure  of  loans  and  extensions  of 
credit  to  insiders. 

Conforming  Amendments  to  Parts  5  and 
16 

The  OCC's  regulations  in  12  CFR  parts 
5  and  16  contain  rules  which  do  not 
correspond  to  SEC  requirements 
adopted  under  the  Exchange  Act.  In  12 
CFR  parts  5  and  16,  the  OCC  makes 
certain  portions  of  its  regulations  in  12 
CFR  part  11  applicable  to  national 
banks  not  otherwise  subject  to  such 
rules.  The  incorporation  through  cross 
reference  to  the  SEC’s  regulations 
requires  conforming,  technical 
amendments  to  parts  5  and  16,  to  change 
the  citations  from  12  CFR  part  11  to  the 
respective  portions  of  the  SEC’s 
regulations. 

Part  5  includes  references  to  the 
OCC’s  proxy  requirements  for  banks 
involved  in  mergers  or  consolidations 
where  the  resulting  association  is  a 
national  bank.  12  CFR  5.33(b)(6).  Unless 
a  bank  is  subject  to  the  proxy 
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i  requirements  of  the  Board  of  Governors 
\  of  the  Federal  Reserve  System  (12  CFR 
part  206)  or  the  requirements  of  the 
Federal  Deposit  Insurance  Corporation 
(12  CFR  part  335),  each  bank  involved  in 
I  a  merger  or  consolidation  must  comply 
with  the  proxy  requirements  of  the  OCC, 
pursuant  to  12  CFR  5.33(b)(6).  This  final 
rule  amends  part  5  to  specify  that  all 
such  banks  must  comply  with  the  proxy 
and  information  statement  requirements 
described  in  the  SEC's  rules  and 
regulations  pursuant  to  section  14  of  the 
Exchange  Act,  15  U.S.C.  78n,  except  that 
such  banks  need  not  provide  audited 
financial  statements  if  the  banks  do  not 
otherwise  have  an  independent  audit. 

The  OCC  is  not  requiring  all  banks, 
regardless  of  the  number  of 
shareholders,  to  use  audited  financial 
statements.  Only  those  banks  which  are 
by  law  required  to  have,  or  do  in  fact 
have,  audited  financial  statements  must 
use  them  in  their  disclosures  to 
shareholders  when  proposing  a  merger 
or  consolidation.  Thus,  this  final  rule 
makes  no  significant  change  in  the 
proxy  and  information  statement 
requirements  for  banks  required  to  file 
proxy  materials  or  information 
statements  solely  because  of 
participation  in  a  merger  or 
consolidation. 

Part  16  also  includes  several 
references  to  the  provisions  of  part  11, 
namely  with  respect  to  identifying 
beneficial  owners  and  compensation 
and  transactions  of  management  and 
principal  security  holders  of  a  bank. 

This  final  rule  simply  states,  through 
cross  reference,  the  applicable  SEC 
requirements  that  parallel  the  existing 
part  11  requirements  incorporated 
through  cross  reference  into  the 
provisions  of  part  16.  Thus,  this  final 
rule  makes  no  significant  change  in  the 
disclosure  requirements  for  offering 
circulars. 

Please  note  that  the  OCC  is 
considering  amending  its  regulations  in 
12  CFR  part  16  to  incorporate  certain 
portions  of  the  rules  of  the  SEC  under 
the  Securities  Act  of  1933.  To  the  extent 
any  such  proposal  is  adopted,  the  OCC 
will  make  changes  to  these  portions  of 
the  regulations  found  in  12  CFR  parts  5 
and  16. 

Use  of  New  Forms  for  Filings  With  the 
OCC 

This  final  rule  requires  the  filing  of 
new  forms  with  the  OCC,  as  of  the 
effective  date  noted  above.  However, 
for  any  filings  due  between  the  effective 
date  and  November  15, 1992,  the  filing 
party  may  use  either  the  applicable  OCC 
form  or  the  applicable  SEC  form.  Any 
form  required  to  be  filed  with  the  OCC 
H  under  this  final  rule  on  or  after 


November  16, 1992,  must  be  on  the 
applicable  SEC  form  as  found  in  17  CFR 
part  249. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  605(b),  the  OCC  believes 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Since  most  of  the  changes  arising  from 
the  amendments  are  technical  in  nature, 
the  regulation  should  have  a  minimal 
impact  on  all  registered  national  banks, 
regardless  of  their  size. 

Executive  Order  12291 

The  OCC  has  determined  that  this 
regulation  is  not  a  “major  rule’’  and 
therefore  does  not  require  a  Regulatory 
Impact  Analysis. 

Because  the  OCC’s  current  regulations 
are  generally  similar  to  the  SEC's 
regulations,  this  incorporation  through 
cross  reference  to  the  SEC’s  regulations 
will  not  alter  the  regulation  or  reporting 
requirements  of  registered  national 
banks  in  any  significant  manner.  In 
addition,  the  OCC  believes  that 
adoption  of  the  incorporation  through 
cross  reference  to  the  regulations  of  the 
SEC  will  help  to  clarify  the  reporting 
requirements  already  imposed  on 
national  banks  by  permitting  use  of  the 
SEC’s  forms  with  which  many  persons 
are  already  familiar.  Aside  from  changes 
arising  from  the  SEC’s  section  16  Rules, 
there  are  no  substantive  differences 
between  the  SEC’s  forms  and  the  OCC’s 
forms. 

Paperwork  Reduction  Act 

This  final  rule  will  modify  the 
information  collection  requirements  in 
12  CFR  part  11  by  abolishing  separate 
OCC  reports  and  directing  national 
banks  to  file  SEC  reports  with  the  OCC. 
The  collections  of  information  contained 
in  this  final  rule  have  been  reviewed 
and  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  of 1980  (44  U.S.C.  3504(h)) 
under  control  number  1557-0106.  The 
estimated  annual  burden  per  respondent 
varies  from  30  minutes  to  60  hours, 
depending  on  the  particular  form -and 
individual  circumstances,  with  an 
estimated  average  of  31  hours. 

Comments  on  the  accuracy  of  this 
burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Comptroller  of  the  Currency, 
Legislative  and  Regulatory  Analysis 
Division,  8th  Floor,  250  E  Street,  SW., 
Washington,  DC  20219,  and  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (1557-0106), 
Washington,  DC  20503. 


List  of  Subjects 
12  CFR  Part  5 

Administrative  practice  and 
procedure.  National  banks.  Reporting 
and  recordkeeping  requirements. 
Securities. 

12  CFR  Part  11 

National  banks.  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  16 

National  banks.  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  the  OCC  amends  12  CFR 
parts  5, 11,  and  16  as  follows: 

PART  5— [AMENDED] 

1.  The  authority  citation  for  part  5 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1,  et  seq.;  12  U.S.C.  93a. 

2.  In  §  5.33,  paragraph  (b)(6)(ii)  is 
revised  to  read  as  follows: 

§  5.33  Merger,  consolidation,  purchase 
and  assumption. 

***** 

(b)  *  *  * 

(6)  *  *  * 

(ii)  It  is  required  that  all  shareholders 
be  adequately  informed  of  all  aspects  of 
the  transaction.  In  this  regard,  banks  are 
required  to  file  with  the  Office  proxy 
materials  in  conformance  with  the 
requirements  of  Securities  and  Exchange 
Commission  Regulation  14A,  17  CFR 
240.14a-l  up  to  but  not  including 
240.14b-l,  or  information  statements  in 
conformance  with  the  requirements  of 
Securities  and  Exchange  Commission 
Regulation  14C,  17  CFR  240.14c-l  up  to 
but  not  including  240.14d-l.  However,  if 
a  bank  does  not  have  an  independent 
auditor  and  is  not  required  to  have  an 
independent  auditor  by  any  provision  of 
law  or  regulation  other  than  this  Section, 
then  such  bank  need  not  provide 
audited  financial  statements  as  part  of 
its  proxy  materials  or  information 
statements.  Such  a  bank  shall,  however, 
provide  unaudited  financial  statements 
prepared  in  accordance  with  generally 
accepted  accounting  principles  (GAAP) 
and  otherwise  meeting  the  requirements 
of  Regulation  14A,  17  CFR  240.14a-l  up 
to  but  not  including  240.14b-l,  or 
Regulation  14C,  17  CFR  240.14c-l  up  to 
but  not  including  240.14d-l. 
***** 

PART  11>-[  AMENDED] 

3.  The  authority  citation  for  part  11 
continues  to  read  as  follows: 
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Authority:  12  U.S.C.  93a;  15  U.S.C.  781,  78m. 
78n,  78p,  and  78w. 

4.  Part  11  is  amended  by  adding 
§§  11.1  through  11.4  to  read  as  follows: 

§  1 1.1  Authority  and  0MB  control  number. 

(a)  Authority.  The  Comptroller  is 
vested  with  the  powers,  functions,  and 
duties  otherwise  vested  in  the  Securities 
and  Exchange  Commission 
(Commission)  to  administer  and  enforce 
the  provisions  of  sections  12, 13, 14(a), 
14(c),  14(d),  14(f),  and  16  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  (1934  Act)  (15  U.S.C.  781,  78m, 
78n(a),  78n(c),  78n(d),  78n(f),  and  78p), 
regarding  national  banks  and  banks 
chartered  in  the  District  of  Columbia 
with  one  or  more  classes  of  securities 
subject  to  the  registration  provisions  of 
sections  12(b)  and  (g)  of  the  1934  Act 
(registered  national  banks).  Further,  the 
Comptroller  has  general  rulemaking 
authority  under  12  U.S.C.  93a,  to 
promulgate  rules  and  regulations 
concerning  the  activities  of  national 
banks  and  banks  chartered  in  the 
District  of  Columbia. 

(b)  OMB  control  number.  The 
collection  of  information  contained  in 
this  part  was  approved  by  the  Office  of 
Management  and  Budget  under  OMB 
control  number  1557-0106. 

§  1 1.2  Requirements  under  certain 
sections  of  the  Securities  Exchange  Act  of 
1934. 

(a)  In  general  and  except  as  otherwise 
provided  in  this  part,  the  rules, 
regulations,  and  forms  adopted  by  the 
Commission  pursuant  to  the  sections  of 
the  1934  Act  described  in  §  11.1  of  this 
part  apply  to  the  securities  issued  by 
registered  national  banks.  References  to 
the  “Commission"  are  deemed  to  refer 
to  the  “Comptroller”  unless  the  context 
otherwise  requires. 

(b)  The  following  list  of  Commission 
rules  and  regulations  apply  to  registered 
national  bai^s: 

(1)  Regulations  adopted  by  the 
Commission  under  sections  12, 13, 14(a), 
14(c),  14(d),  and  14(f)  of  the  1934  Act,  as 
codified  at  17  CFR  240.12a-4  up  to  but 
not  including  17  CFR  240.15a-2:  and 

(2)  Regulations  adopted  by  the 
Commission  under  section  16  of  the  1934 
Act,  as  codiHed  at  17  CFR  240.16a-l  up 
to  but  not  including  240.17a-l. 

(c)  Registered  national  banks  required 
to  File  papers  with  the  Comptroller 
pursuant  to  the  provisions  of  the  rules 
and  regulations  cited  in  paragraph  (b)  of 
this  section  shall  use  the  forms  and 
schedules  adopted  by  the  Commission, 
as  described  in  the  respective  rules  and 
regulations  identified  in  paragraph  (b)  of 
this  section. 


§  1 1.3  Filing  requirements  and  inspection 
of  documents. 

(a)  All  papers  required  to  be  filed  with 
the  Comptroller  pursuant  to  the  1934  Act 
or  regulations  thereunder  shall  be 
submitted  in  quadruplicate  to  the 
Securities,  Investments,  and  Fiduciary 
Practices  Division,  Office  of  the 
Comptroller  of  the  Currency, 

Washington,  DC  20219.  Material  may  be 
filed  by  delivery  to  the  Comptroller 
through  the  mails  or  otherwise.  The  date 
on  which  papers  are  actually  received 
by  the  Comptroller  shall  be  the  date  of 
niing  thereof,  if  the  person  or  bank  filing 
the  papers  has  complied  with  all 
requirements  regarding  the  filing. 

(b)  Copies  of  the  registration 
statement,  definitive  proxy  solicitation 
materials,  reports,  and  annual  reports  to 
shareholders  required  by  this  part 
(exclusive  of  exhibits)  will  be  available 
for  public  inspection  at  the  Office  of  the 
Comptroller  of  the  Currency,  at  the 
address  identified  in  §  4.17(b)  of  this 
chapter. 

§11.4  FUingfees. 

(a)  Filing  fees  must  accompany  certain 
filings  made  under  the  provisions  of  this 
part  before  the  filing  will  be  accepted 
for  filing  by  the  Comptroller.  The 
applicable  fee  schedule  is  provided  in 
the  Notice  of  Comptrpller  of  the 
Currency  Fees  described  in  §  8.8  of  this 
chapter. 

(b)  Fees  must  be  paid  by  check 
payable  to  the  Comptroller  of  the 
Currency. 

PART  16— [AMENDED] 

5.  The  authority  citation  for  part  16 
continues  to  read  as  follows; 

Authority:  12  U.S.C.  1  et  seq.,  and  93a. 

6.  In  §  16.2,  paragraph  (g)  is  revised  to 
read  as  follows: 

§  16.2  Definitions. 

*  *  *  *  « 

(g)  Beneficial  ownership  shall  be 
determined  in  accordance  with  the 
provisions  of  17  CFR  240.13d-3. 

7.  In  §  16.4,  paragraphs  (b)  and  (f)  are 
revised  to  read  as  follows: 

§  16.4  Exempt  transactions  and 
abbreviated  offering  circular  requirements. 
*  «  «  *  « 

(b)  Any  reorganization,  merger, 
consolidation,  or  acquisition  of  assets 
by  a  bank  where  constituent  security 
holders  who  will  receive  securities  in 
the  transaction  are  furnished  with  proxy 
materials  or  an  information  statement 
prepared  substantially  in  accordance 
with  the  requirements  of  the  Securities 


and  Exchange  Commission  Regulations 
14A,  17  CFR  240.14a-l  up  to  but  not 
including  240.14b-l,  or  Regulation  14C, 

17  CFR  240.1 4c-l  up  to  but  not  including 
240.14d-l,  respectively.  However,  if  a 
bank  does  not  have  an  independent 
auditor  and  is  not  required  to  have  an 
independent  auditor  by  any  provision  of 
law  or  regulation  other  than  this  Section, 
then  such  bank  need  not  provide 
audited  financial  statements  as  part  of 
its  proxy  materials  or  information 
statements.  Such  a  bank  shall,  however, 
provide  unaudited  financial  statements 
prepared  in  accordance  with  generally 
accepted  accounting  principles  (GAAP) 
and  meeting  the  requirements  of  Item  15 
of  §  16.6  of  this  part.  Additionally,  such 
proxy  materials  or  information 
statement  must  contain  information 
about  the  issuing  bank  which  is 
substantially  similar  to  that  called  for  by 
Items  5  and  6  of  §  16.6  of  this  part. 

♦  *  *  ♦  * 

(f)  Abbreviated  offering  circular.  An 
existing  national  bank  which  makes  an 
offering  of  its  securities  which,  when 
aggregated  with  all  other  sales  by  the 
bank  of  its  securities  within  the  12 
months  immediately  preceding  the 
commencement  of  the  subject  offering, 
does  not  exceed  $2,000,000,  may  comply 
with  the  requirements  of  §  16.3(a)  of  this 
part  with  an  offering  circular  which 
contains  only  the  information  required 
by  the  following  Items  of  §  16.6  of  this 
part:  Items  1  through  4;  Item  6, 
paragraphs  (a)  through  (j),  including 
Instructions  2  and  4;  and  Items  7  through 
16.  In  responding  to  Item  13,  the  bank 
need  only  provide  the  information 
required  by  Item  402(a)  of  Regulation  S- 
K,  17  CFR  229.402(a).  and  Items  404(a) 
and  (c)  of  Regulation  S-K,  17  CFR 
229.404(a)  and  (c). 

7.  In  §  16.6,  Item  13  of  paragraph  (b)  is 
revised  to  read  as  follows: 

§  16.6  Form  and  content  of  an  offering 
circular  of  an  existing  national  bank. 
***** 

(b)  *  *  * 

Item  13 — Remuneration  and  Other 
Transactions  with  Management. 

Furnish  the  information  required  by  Items 
402  and  404(a]  and  404(c)  of  Regulation  S-K. 
17  CFR  229.402  and  229.404(a)  and  (c). 
***** 

Dated:  August  19. 1992. 

Stephen  R.  Steinbrink, 

Acting  Comptroller  of  the  Currency. 

(FR  Doc.  92-23996  Filed  10-6-92.  8:45  am) 
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Office  of  Thrift  Supervision 
12  CFR  Parts  563  and  563g 
[No.  92-194] 

RIN  1550-AA09 

Sales  of  Securities  at  Savings 
Association  Offices 

agency:  Office  of  Thrift  Supervision, 
Treasury. 

ACTION:  Final  rule. 

summary:  The  Office  of  Thrift 
Supervision  (the  OTS)  is  amending  and 
relocating  its  regulation  relating  to  direct 
sales  of  securities  of  a  savings 
association  or  its  affiliates  at  the 
association’s  offices.  The  changes 
prohibit  sales  of  securities  of  the  savings 
association  or  its  affiliates  in  any  office 
of  a  savings  association  except  for  sales 
of  stock  in  connection  with  the 
association’s  conversion  from  the 
mutual  to  the  stock  form  of  organization 
where  the  association  will  be  in 
compliance  with  all  of  its  capital 
requirements  upon  completion  of  the 
conversion.  Sales  of  stock  in  a  savings 
associations’  offices  will  be  subject  to 
conditions  in  the  existing  rule  with  the 
addition  of  certain  safeguards.  One  such 
safeguard  is  the  use  of  a  signed 
customer  acknowledgment  form  before 
purchase.  The  acknowledgment  form 
states  that  the  securities  purchaser  is 
aware  that  the  security  is  not  a  deposit 
or  account,  is  not  federally  insured,  and 
the  purchaser  has  received  an  offering 
circular  that  describes  the  offering  and 
its  risks.  The  amendments  are  intended 
to  minimize  potential  customer 
confusion  and  the  danger  of  customer 
deception  regarding  the  nature  of 
securities  sold  at  a  savings  association’s 
offices  while  still  preserving  an  effective 
means  for  a  savings  association  to  raise 
capital  in  the  conversion  process. 
EFFECTIVE  DATE:  November  6, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  D.  Glenn,  Assistant  Chief  Counsel, 
(202)  906-6203,  v.  Gerard  Comizio, 
Deputy  Chief  Counsel,  (202)  906-6411, 
Corporate  and  Securities  Division; 

Robyn  Dennis,  Program  Manager,  (202) 
906-5751,  Thrift  Policy;  Julie  L,  Williams, 
Senior  Deputy  Chief  Counsel,  (202)  906- 
6459;  Office  of  Thrift  Supervision,  1700  G 
Street  NW.,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Part  563g  of  the  OTS’s  securities 
offering  regulations,  12  CFR  Part  563g 
(Securities  Offering  Regulations), 
establishes  uniform  disclosure 
requirements  for  securities  offering  by 


savings  associations.*  Section  563g.l7  of 
the  Securities  Offering  Regulations 
currently  specifies  certain  requirements 
where  savings  associations  seek  to  sell 
their  own  securities  or  those  of  an 
affiliate  in  the  savings  association’s 
office(s).^  These  present  provisions 
prohibit  payment  of  commissions  on 
sales,  bar  offers  or  sales  at  teller 
counters,  require  that  sales  may  be 
made  only  by  regular  full-time 
employees,  and  provide  that  for  such  on¬ 
premises  sales  to  occur,  the  savings 
association  must  be  in  compliance  with 
its  regulatory  capital  requirements. 

B.  The  Proposed  rule 

The  OTS  published  the  proposed  rule 
in  the  Federal  Register  on  May  3, 1990. 

55  FR  18610  (May  3, 1990).  The  proposed 
rule  prohibited  offers  or  sales  of  debt 
securities  of  a  savings  association  or  an 
affiliate  thereof  in  the  offices  of  the 
savings  association  that  are  generally 
accessible  to  the  public  for  the  purpose 
of  accepting  insured  deposits,  ^uity 
securities  offers  and  sales  generally 
were  not  subject  to  such  a  ban,  provided 
the  association  was  in  compliance  with 
its  capital  requirements  at  the  time  the 
sales  took  place. 

The  proposed  rule  also  suggested 
various  safeguards  to  enhance  the 
awareness  of  customers  that  purchased 
such  securities  to  the  nature  of  their 
investment.  These  proposed  safeguards 
included  specified  disclosures  to 
customers,  minimum  denominations  of 
any  debt  securities,  advertising 
restrictions,  legends  on  securities  and 
selling  documents,  prohibited 
representations,  limitations  on  sales 
locations,  and  required  regulatory 
capital  compliance  by  the  savings 
association.  The  proposal  also  required 
the  use  of  a  form  of  customer 


'  Part  563g  was  First  proposed  in  1963.  See  FHLBB 
Res.  No.  83-126,  March  3. 1983,  48  FR  10684  (March 
14. 1983).  The  final  rule  was  adopted  December  20, 
1985,  and  became  effective  March  1. 1986, 
incorporating  a  number  of  technical  and  clarifying 
amendments.  See  51  FR  8184  (March  10, 1986). 

‘  In  the  past,  the  Federal  Home  Loan  Bank  Board 
{FHI.BB)  imposed  various  restrictions  on  the  sales 
of  specific  securities  such  as  subordinated  debt.  On 
lanuary  8, 1973,  the  FHLBB  permitted  the  sales  of 
subordinated  debt  securities  in  minimum  amounts 
of  $50,000.  On  May  30. 1980,  the  FHLBB  permitted 
safes  of  subordinated  debt  in  denominations  of 
$10,000  for  such  securities  not  offered  or  sold  in  the 
offices  of  the  association  or  its  affiliate.  On 
December  5, 1984,  the  FHLBB  raised  the  minimum 
denomination  for  subordinated  debt  to  $100,000  but 
lowered  to  $14XK)  the  minimum  denomination  for 
such  securities  not  offered  or  sold  in  the  offices  of 
the  association  or  its  affiliate.  On  March  1, 1986,  the 
FHLBB  repealed  the  minimum  denomination  on 
subordinated  debt  when  the  FHLBB  adopted 
§  563g.l7.  The  revised  rule  includes  no  minimum 
denomination  requirement  because  the  rule 
prohibits  all  sales  of  debt  securities  in  offices  of 
savings  associations,  including  subordinated  debt. 


acknowledgment  or  certification  to  be 
signed  by  purchasers  of  securities  before 
purchase.  The  acknowledgment  form 
states  that  the  securities  purchaser  is 
aware  that  the  security  is  not  a  deposit 
or  account,  is  not  federally  insured,  and 
the  purchaser  has  received  an  offering 
circular  that  describes  the  offering  and 
its  risks. 

The  proposed  rule  requested 
comments  on  suggested  safeguards  as 
well  as  other  suggestions  designed  to 
accomplish  the  goals  of  the  proposal. 

C.  Public  Comments 

The  OTS  received  eleven  comment 
letters  in  response  to  the  proposal.  The 
commentators  were  one  governmental 
agency,  three  trade  associations,  four 
savings  associations  or  their  holding 
companies,  one  broker-dealer,  and  two 
law  firms.  Except  for  the  governmental 
agency  and  one  trade  association,  most 
commentators  generally  favored  adding 
some  regulatory  enhancements  to  the 
OTS’s  regulation,  but  not  a  flat 
prohibition  on  office  sales  of  securities. 
Many  commentators  wanted  to  avoid 
any  regulations  that  will  make  raising 
additional  capital  for  savings 
associations  more  costly. 

The  governmental  agency  suggested  a 
complete  ban  on  the  sales  of  securities 
in  offices  of  deposit-taking  institutions 
as  the  most  effective  form  of  protection 
against  abuses.  On  the  other  hand,  one 
trade  association  recommended  no 
action  at  all  for  fear  of  restricting 
financial  institutions’  access  to  the 
competitive  financial  market  place. 

Four  commentators  recommended 
allowing  properly  registered  and 
supervised  securities  personnel  to  sell  or 
assist  in  selling  securities  of  the 
association  on  its  premises.  Four 
commentators  supported  requiring  some 
form  of  signed  acknowledgment  in  the 
sales  of  securities. 

One  savings  association  holding 
company  recommended  revising  the 
definition  of  securities  to  exclude 
travelers  checks.  The  OTS  has 
considered  that  suggestion  but  believes 
that  no  regulatory  change  is  needed.  The 
definition  of  securities  is  not  intended  to 
include  travelers  checks  for  purposes  of 
the  rule. 

D.  The  Final  Rule 

After  considering  the  comments 
received,  the  OTS  has  decided  to  adopt 
a  final  rule  similar  to,  but  more  stringent 
than  the  proposed  rule,  and  to  include  in 
the  rule  certain  safeguards  designed  to 
enhance  to  protections  of  the  rule. 

Under  the  final  rule,  only  sales  of 
common  stock  in  connection  with  a 
conversion  from  the  mutual  to  the  stock 
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furm  of  organization  would  be  permitted 
in  offices  of  savings  associations.  The 
amendments  also  are  intended  to 
minimize  potential  customer  confusion 
and  the  danger  of  customer  deception 
regarding  the  nature  of  investments 
offered  and  sold  while  still  preserving 
an  effective  means  for  a  savings 
association  to  raise  capital  in  the 
conversion  process. 

/.  Rule  Applicability  and  Rule 
Placement 

As  proposed,  the  rule  applied  to  all 
sales  of  securities  of  a  savings 
association  or  its  affiliates  on  the 
premises  of  a  savings  association  in 
areas  that  are  generally  accessible  to 
the  public  for  the  purpose  of  accepting 
insured  deposits.  Because  this  scope 
would  not  have  covered  other  parts  of 
an  association's  premises  or  other  types 
of  offices,  where  dangers  of  customer 
confusion  could  well  arise,  the  final  rule 
applies  to  sales  in  all  “offices"  of  a 
savings  association.  An  association's 
“office"  is  defined  for  purposes  of  the 
rule  as  any  premises  used  by  the 
association  that  are  identified  to  the 
public  through  advertising  or  signage 
using  the  association's  name,  trade 
name,  or  logo.  This  scope  will  insure 
that  the  rule's  safeguards  are  available 
to  sales  of  securities  of  the  savings 
association  and  its  affiliates  in  ail  types 
of  offices  of  the  savings  association 
where  confusion  regarding  the  nature  of 
the  investment  sold  by  the  association  is 
most  likely  to  arise,  not  just  in  the 
deposit-taking  premises  of  the  savings 
association. 

In  conjunction  with  this  change,  the 
OTS  is  recodifying  at  12  CFR  563.76  the 
substance  of  the  rule  currently  found  at 
12  CFR  563g.l7.  The  new  location  for  the 
rule,  “Part  563 — Operations,  Subpart  C — 
Securities  and  Borrowings,"  relates 
more  generally  to  all  savings 
associations.  The  present  reference  in  12 
CFR  563g.l7  will  now  require  that  direct 
sales  of  securities  at  an  office  of  a 
savings  association  shall  be  made  only 
in  accordance  with  the  now  relocated 
provisioas  of  12  CFR  563.76. 

2.  Debt  Securities 

A  principal  tenet  of  the  final  rule  is 
the  prohibition  of  all  offers  and  sales  of 
debt  securities  of  the  savings 
association  and  its  affiliates  in  offices  of 
the  savings  association.  Several 
commentators  opposed  prohibiting  the 
sales  of  debt  of  a  savings  association  or 
its  affiliate(s)  in  the  offices  of  a  savings 
association.  The  OTS  has  concluded, 
however,  that  debt  securities,  which  are 
often  sold  in  dollar  denominated 
amounts  and  with  interest  rates  stated 
in  a  manner  similar  to  certificates  of 


deposit  or  other  insured  accounts,  create 
the  greatest  risk  of  confusion  on  the  part 
of  savings  association  customers  who 
are  used  to  purchasing  various  insured 
deposits  at  savings  association  offices. 
While  disclosure  may  mitigate  the  risk 
of  confusion,  experience  has  shown  that 
it  may  not  be  an  adequate  solution. 
Accordingly,  the  final  rule  prohibits 
offers  and  sales  of  debt  securities  of  an 
association  and  its  affiliates  in  the 
association's  offices. 

3.  Equity  Securities 

The  final  rule  allows  saving 
associations  to  sell  equity  securities  of 
the  association  or  an  affiliate  in 
connection  with  the  association's 
conversion  from  the  mutual  to  the  stock 
form  of  organization.  The  savings 
association  also  must  be  in  compliance 
with  all  of  its  current  capital 
requirements  upon  completion  of  the 
conversion.  The  sale  of  equity  securities 
in  association  offices  must  be  approved 
as  part  of  the  conversion  application 
process  and  will  be  permitted  only  if  the 
association  complies  with  prescribed 
safeguards.  The  request  to  be  able  to 
sell  common  stock  in  the  office(8)  of  the 
savings  association  as  part  of  a 
conversion  will  be  permitted  only  with 
the  authorization  of  the  appropriate 
Regional  Director. 

The  OTS  recognizes  the  importance  of 
preserving  cost-effective  means  for 
mutual  savings  associations  to  raise 
capital.  OTS  is  permitting  sales  of 
securities  in  offices  of  savings 
associafions  in  connection  with  the 
conversion  of  a  savings  association  from 
the  mutual  to  the  stock  form  of 
ownership.  Since  the  early  1970's 
hundreds  of  savings  associations  have 
successfully  used  this  method  to  sell 
conversion  stock,  with  no  instances  of 
abuse  having  been  found.  One  of  the 
goals  of  the  conversion  process  is  to 
permit  existing  account  holders  the 
maximum  opportunity  to  participate  in 
ownership  of  the  converted  association, 
while  minimizing  transaction  costs.  This 
provision  will  provide  current  mutual 
savings  association  customers  a 
convenient  way  to  participate  in  the 
conversion  of  their  savings  association 
and  a  cost-effective  means  for  a  mutual 
savings  association  to  raise  capital.  OTS 
rules  will  continue  to  provide  that  such 
sales  can  only  be  made  by  the  savings 
association  if  the  association  will  meet 
its  current  capital  requirements  upon 
completion  of  the  conversion. 

The  following  additional  safeguards 
offered  in  the  proposal  will  be  adopted 
to  supplement  those  safeguards  existing 
in  the  former  §  563g.l7: 


a.  Acknowledgment  Form 

The  final  rule  requires  that  each 
potential  purchaser  of  securities  sold  in 
the  offices  of  the  savings  association 
must  be  provided  with  a  specified  brief 
and  unambiguous  disclosure  document 
(i)  stating  prominently  that  “I 
ACKNOWLEDGE  THAT  THIS 
SECURITY  IS  NOT  A  DEPOSIT  OR 
ACCOUNT.  IS  NOT  FEDERALLY 
INSURED.  AND  IS  NOT  GUARANTEED 
BY  [insert  name  of  savings  association] 
OR  BY  THE  FEDERAL 
GOVERNMENT."  (ii)  stating  that  if 
anyone  asserts  that  this  security  is 
federally  insured  or  guaranteed,  or  is  as 
safe  as  an  insured  deposit,  the  potential 
investor  should  call  the  appropriate 
Regional  Director  of  the  Office  of  Thrift 
Supervision,  and  (iii)  stating  the 
investment's  principal  risks,  as  set  forth 
on  specified  pages  of  the  offering 
circular.  In  addition,  the 
acknowledgment  or  certification  form 
will  require  that  each  customer  be 
provided  with  a  copy  of  an  offering 
circular  for  the  securities  before  making 
the  purchase.  The  text  of  the  required 
certification  is  set  forth  at  the  end  of  the 
rule  as  paragraph  (c). 

In  practice,  this  requirement  means 
that  each  potential  purchaser  must  be 
provided  with  a  subscription  order  form 
and.  separately,  the  new  form  of 
acknowledgment  and  that  the  potential 
purchaser's  signature  be  obtained  on 
both  forms  before,  or  at  the  latest 
simultaneously  with,  the  purchase. 
Savings  associations  should  make  such 
completed  forms  available  for 
inspection  to  the  OTS  examiners  upon 
request.  The  OTS  may  provide  further 
guidance  in  the  future  concerning  the 
substance  and  use  of  the  certification 
form. 

b.  Minimum  Denominations 

Because  the  final  rule  prohibits  sales 
of  debt  securities  in  the  savings 
association's  offices,  no  minimum 
denomination  requirements  are  set  in 
this  rule.* 

c.  Sales  Practices  and  Advertising 

The  final  rule  includes  a  reference  in 
paragraph  (d)  that  fraudulent  securities 
sales  practices  and  misleading 
advertisements  or  other  sales  literature 
are  specifically  included  within  the 
scope  of  §  563g.l0.  That  section 
establishes  that  fraudulent  behavior  in 
connection  with  any  purchase  or  sale  of 
any  security  of  a  savings  association 

’  Ttie  OTS's  Thrift  Bulletin  23  presently  states 
that  Supervision  generally  regards  “retail"  sales  of 
debt  securities  in  denominations  of  less  than  SlO.tXX) 
as  an  unsound  practice. 
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constitutes  an  unsafe  or  unsound 
practice  and  thereby  provides  another 
safeguard  under  the  current  regulatory 
scheme.^  The  contents  of  all  advertising 
literature  and  sales  practices  for  such 
securities  are  subject  to  §  563g.l0  and 
also  may  be  subject  to  any  further 
guidance  from  the  OTS.  As  is  presently 
the  case,  such  materials  may  be 
submitted  to  the  OTS’s  Corporate  and 
Securities  Division  for  review  and 
comment  in  connection  with  a  registered 
offering  of  securities.® 

d.  Prohibited  Representations 

The  OTS  has  not  added  any  specific 
provision  to  the  new  rule  governing 
written  materials  issued  in  connection 
with  the  sales  of  securities  in  offices  of 
savings  associations.  Nevertheless,  the 
OTS  views  as  fraudulent,  and  thus  a 
violation  of  the  general  anti-fraud 
provisions  of  §  563g.l0,  the  appearance 
in  any  securities  certificate  of  the 
savings  association  or  its  affiliate(s) 
sold  at  the  savings  association's 
office(s),  or  in  any  advertisements  and 
offering  documents  relating  to  the 
securities  sold  at  such  office(s),  of  the 
terms  "guaranteed,”  “no  risk,” 
"account,”  “deposit,”  “withdraw,”  or 
any  other  terms  that  imply  the  security 
is  insured  or  guaranteed  by  the  United 
States  government  or  an  agency  of  the 
United  States  government.  The  use  of 
the  term  “fund”  or  other  terms  that 
imply  the  security  is  an  interest  in  an 
investment  company  (if  it  is  not)  would 
violate  §  563g.l0.  Such  terms  are 
inherently  confusing  and  should  not  be 
used  in  connection  with  sales  of 
securities  of  an  association  or  its 
affiliates  in  offices  of  the  savings 
association,  in  securities,  offering 
circulars,  sales  presentations,  or 
advertisements. 

e.  Legend 

The  final  rule  adds  another  safeguard 
requiring  a  savings  association  to 
include  a  legend  conspicuously  on  each 
security  of  the  savings  association  or  its 


*  For  example,  if  the  OTS  discovers  marketing 
techniques  that  have  the  effect  of  targeting  a 
potentially  unsophisticated  segment  of  a  savings 
association's  customer  base,  e.g„  older  customers 
with  large  certificates  of  deposit  coming  due,  the 
OTS  may  characterize  such  actions  as  an  unsafe  or 
unsound  practice. 

^  Thrift  Bulletin  23  has  attached  thereto  Corporate 
and  Securities  Memorandum  No.  2,  dated  March  21, 
1989  (the  "CASD  Memo  *2".  CASD  Memo  #2 
expresses  concerns  and  offers  guidance  regarding 
securities  advertising  materials  for  debt  offerings  by 
savings  associations,  and  in  particular,  the 
application  of  Securities  and  Exchange  Commission 
rules  134  and  135  relating  to  advertisements 
(communications  not  deemed  a  prospectus)  and 
"offers"  (notice  of  certain  proposed  offerings).  The 
OTS  expects  such  guidance  to  be  followed  by 
savings  associations. 


affiliate(s)  sold  at  the  savings 
association's  office(s)  as  well  as  in  all 
advertisements  and  offering  documents 
relating  to  the  securities  sold  at  such 
office{s).  The  legend  must  state  that  the 
security  is  not  a  deposit  or  account  and 
is  not  federally  insured  or  guaranteed. 
The  legend  must  state,  on  the  face  of  the 
security,  in  a  prominent  and  plainly 
legible  form,  the  following:  '"rhis 
security  is  not  a  deposit  or  account  and 
is  not  federally  insured  or  guaranteed.” 
The  legend  must  appear  in  bold  or  other 
prominent  type  at  least  as  large  as  other 
textual  type  in  the  document. 

Adding  such  a  requirement  to  the  rule 
will  help  to  avoid  confusion  by  potential 
purchasers  of  any  permitted  securities  of 
the  savings  association  or  its  affiliates 
at  the  office(s)  of  the  savings 
association.  Such  disclosure  would 
already  be  expected  to  appear  on  most 
securities  that  savings  associations 
issue.  As  one  commentator  mentioned  in 
recommending  the  use  of  legends, 
although  they  may  be  marginally  useful, 
legends  involve  little  expense  or  burden 
to  use. 

f.  Sales  Locations 

The  existing  rule  requires  that  no 
offers  or  sales  of  securities  of  the 
savings  association  or  its  affiliates  be 
made  by  tellers  or  at  the  teller  counter, 
or  by  comparable  persons  at 
comparable  locations.  This  requirement 
remains  unchanged  except  that  the  OTS 
has  added  the  affirmative  requirement 
that  sales  of  the  issuers’  or  affiliates’ 
securities  be  made  a  readily  identifiable 
segregated  or  separately  identifiable 
area  of  the  savings  association’s 
officejs)  apart  from  the  area  accessible 
to  the  general  public  for  the  purpose  of 
making  or  withdrawing  deposits.  This 
provision  also  provides  comparability 
with  the  requirements  applicable  to 
savings  association  service  corporations 
selling  retail  securities  of  third-party 
issuers  in  savings  associations’  offices. 

g.  Regulatory  Capital  Compliance  by  the 
Savings  Association 

The  rule  presently  requires  that 
securities  sales  be  made  only  by  savings 
associations  that  are  in  compliance  with 
their  regulatory  capital  requirements.® 
Commentators  supported  the 
proposition  that  savings  associations 
should  be  in  capital  compliance  to  make 
such  sales.  Certain  issuers  of  common 
stock  in  conversions  from  the  mutual  to 
the  stock  form  of  organization  are 
making  their  sales  of  securities  in  an 
effort  to  reach  compliance  with  one  or 
more  required  capital  levels. 


«  See,  12  CFR  part  567. 


Accordingly,  the  final  rule  permits  sales 
of  equity  securities  by  savings 
associations  or  an  affiliate  in  connection 
with  the  associations’  conversion  from 
mutual  to  stock  form  provided  the 
association  will  meet  its  current  capital 
requirements  upon  completion  of  the 
conversion. 

h.  Sales  Personnel 

Presently,  the  rule  requires  that  sales 
of  securities  of  savings  associations  and 
their  affiliates  in  the  offices  of  savings 
associations  may  be  made  only  by 
“regular,  full-time  employees  of  the 
savings  association.”  The  OTS  is 
expanding  the  personnel  who  may  make 
such  securities  sales  to  include 
“securities  personnel  who  are  subject  to 
supervision  by  a  registered  broker- 
dealer.”  ’  This  change  will  allow 
trained  securities  brokerage  personnel 
to  be  engaged  to  assist  with  sales  of  the 
savings  association’s  securities  if  such 
personnel  are  properly  trained  and 
subject  to  adequate  securities  sales 
supervision.  Under  the  Securities  and 
Exchange  Commission’s  (the  “SEC”) 
general  securities  regulatory  scheme, 
securities  sales  personnel  must  be  under 
the  supervision  of  a  registered  broker- 
dealer.  The  requirement  helps  assure 
that  such  individuals  will  have 
accountability,  management  resources, 
adequate  books  and  records,  and 
approved  procedures  to  follow, 

i.  Sales  Commissions 

To  help  offset  the  possibility  of 
misdirected  sales  enthusiasm,  the  OTS 
is  retaining  and  modifying  the 
requirement  that  no  commissions, 
bonuses,  or  comparable  payments  may 
be  paid  to  any  employee  of  the  savings 
association  or  its  affiliates  in  connection 
with  on-premises  sales  of  securities  of 
the  association  or  an  affiliate.  The  OTS 
is  aware  that  commissions  are  a 
customary  method  of  compensating 
many  securities  salespersons. 
Nevertheless,  to  avoid  potential  abuses 
and  undue  sales  pressure  from 
personnel  who  may  have  contact  with 
association  customers  in  various 
capacities,  commissions  or  bonuses  may 
not  be  paid  to  any  employee  of  the 
savings  association  or  its  affiliates. 

The  rule  has  not  included  a 
prohibition  on  commissions,  bonuses,  or 
comparable  payments  to  broker-dealers. 
The  SEC  has  in  place  an  established 
regulatory  framework  and  enforcement 


■*  In  tliis  context,  a  registered  broker-dealer  means 
the  same  as  used  in  the  Securities  Exchange  Act  of 
1934,  one  that  is  registered  with  the  U.S.  Securities 
and  Exchange  Commission  (including  appropriately 
recognized  self  regulatory  authorities)  and  any 
required  slate  regulatory  authorities. 
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mechanism  to  supervise  actions  of  its 
registered  broker-dealers  and  their 
affiliated  persons.®  The  OTS  expects 
that  savings  associations  will  limit  their 
commissions  or  compensation  to  broker- 
dealers  to  amounts  consistent  with 
industry  norms. 

Regulatory  Flexibility  Act 

The  OTS  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12291 

The  Director  of  OTS  has  determined 
that  this  rule  does  not  constitute  a 
“ma)or  rule"  and,  therefore,  will  not 
require  the  preparation  of  a  final 
regulatory  impact  analysis. 

List  of  Subjects 
12  CFR  Part  563 

Accounting,  Advertising.  Crime. 
Currency,  Flood  insurance,  Investments, 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities,  Surety  bonds. 

12  CFR  Part  563g 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

Accordingly,  the  Office  of  Thrift 
Supervision  hereby  amends  parts  563 
and  563g.  subchapter  D,  chapter  V,  title 
12,  Code  of  Federal  Regulations,  as  set 
forth  below. 

SUBCHAPTEA  O— REGULATtOHS 
APPUCABLE  TO  ALL  SAVINGS 
ASSOCIATIONS 

PART  563— [AMENDED] 

1.  The  authority  citation  for  part  563  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a.  1463. 1464, 
1467a.  1468, 1817, 1828.  3806:  42  U.S.C  4108;  ' 
Pub.  L  102-242,  sec.  306. 105  Stat.  2236.  23SS 
(1991). 

2.  Section  563.76  is  added  to  read  as 
follows: 

§  563.76  Offers  and  sales  of  securities  at 
an  office  of  a  savings  association. 

(a)  A  saving  association  may  not  offei* 
or  sell  debt  or  equity  securities  issued 
by  the  association  or  an  affiliate  of  the 
association  at  an  ofHce  of  the 
association;  except  that  equity  securities 
issued  by  the  association  or  an  affiliate 

"  Persons  selling  securities  in  offices  of  ssvings 
associations  may  be  subject  to  further  OTS 
guidance.  For  example.  Thrift  Bulletin  23  presently 
requires  that  for  any  retail  sales  of  debt,  savings 
associations  must  assure  themselves  that  sales 
practices  in  their  ofTices  include  safeguards  of 
“suitability**  and  **know  your  customer**  Mandards 
such  as  those  that  the  National  Association  r4 
Securities  Dealers.  Inc.  (NASDl  requires. 


in  connection  with  the  association’s 
conversion  h'om  the  mutual  to  stock 
form  of  organization  in  a  conversion 
approved  pursuant  to  part  563b  of  this 
subchapter  may  be  offered  and  sold  at 
the  association's  offices:  Provided,  That: 

(1)  The  Regional  Director  does  not 
object  on  supervisory  grounds  that  the 
offer  and  sale  of  the  securities  at  the 
offices  of  the  association; 

(2)  No  commissions,  bonuses,  or 
comparable  payments  are  paid  to  any 
employee  of  the  savings  association  or 
its  affiliates  or  to  any  other  person  in 
connection  with  the  sale  of  securities  at 
an  office  of  a  savings  association; 
except  that  compensation  and 
commissions  consistent  with  industry 
norms  may  be  paid  to  securities 
personnel  of  registered  broker-dealers; 

(3)  No  oH'ers  or  sales  are  made  by 
tellers  or  at  the  teller  counter,  or  by 
comparable  persons  at  comparable 
locations; 

(4)  Sales  activity  is  conducted  in  a 
segregated  or  separately  identifiable 
area  of  the  savings  association’s  ofHces 
apart  from  the  area  accessible  to  the 
general  public  for  the  purposes  of 
making  or  withdrawing  deposits; 

(5)  Offers  and  sales  are  made  only  by 
regular,  full-time  employees  of  the 
savings  association  or  by  securities 
personnel  who  are  subject  to 
supervision  by  a  registered  broker- 
dealer, 

(6)  An  acknowledgment,  in  the  form 
set  forth  in  paragraph  (c)  of  this  section, 
is  signed  by  any  customer  to  whom  the 
security  is  sold  in  the  savings 
association's  offices  prior  to  the  sale  of 
any  such  securities; 

(7)  A  legend  that  the  security  is  not  a 
deposit  or  account  and  is  not  federally 
insured  or  guaranteed  appears 
conspicuously  on  the  security  and  in  all 
offering  documents  and  advertisements 
for  the  securities;  the  legend  must  state 
in  bold  or  other  prominent  type  at  least 
as  large  as  other  textual  type  in  the 
document  that  “This  security  is  not  a 
deposit  or  account  and  is  not  federally 
insured  or  guaranteed’’;  and 

(8)  The  savings  association  will  be  in 
compliance  with  its  current  capital 
requirements  upon  completion  of  the 
conversion  stock  offering. 

(b)  Securities  sales  practices, 
advertisements,  and  other  sales 
literature  used  in  connection  with  offers 
and  sales  of  securities  by  savings 
associations  shall  be  subject  to  §  563g.l0 
of  this  subchapter. 

(c)  Offers  and  sales  of  securities  of  a 
savings  association  or  its  affiliates  in 
any  office  of  the  savings  association 


must  use  a  one-page,  unambiguous, 
certification  in  substantially  the 
following  form: 

FORM  OF  CERTIFICATION 

1  ACKNOWLEDGE  THAT  THIS 
SECURITY  IS  NOT  A  DEPOSIT  OR 
ACCOUNT  AND  IS  NOT  FEDERALLY 
INSURED.  AND  IS  NOT  GUARANTEED  BY 
(insert  name  of  savings  association]  OR  BY 
THE  FEDERAL  GOVERNMENT. 

If  anyone  asserts  that  this  security  is 
federally  insured  or  guaranteed,  or  is  as  safe 
as  an  insured  deposit,  I  should  call  the  Office 
of  Thrift  Supervision  Regional  Director  [insert 
Regional  Director’s  name  and  telephone 
number  with  area  code). 

I  further  certify  that,  before  purchasing  the 
[description  of  security  being  offered]  of 
[name  of  issuer,  name  of  savings  association 
and  affiliation  to  issuer  (if  different)},  I 
received  an  offering  circular. 

The  offering  circular  that  1  received 
contains  disclosure  concerning  the  nature  of 
the  security  being  offered  and  describes  the 
risks  involved  in  the  investment,  including: 

[List  briefly  the  principal  risks  involved 
and  cross  reference  certain  specified  pages  of 
the  offering  circular  where  a  more  complete 
description  of  the  risks  is  made.] 

Signature: - - ^ 

Date:  - - - 

(d)  For  purposes  of  this  section,  an 
“office”  of  an  association  means  any 
premises  used  by  the  association  that 
are  identified  to  the  public  through 
advertising  or  signage  using  the 
association’s  name,  trade  name,  or  logo. 

PART  563g— [AMENDED] 

3.  The  authority  citation  for  part  563g 
is  revised  to  read  as  follows; 

Authority:  12  U.S.C.  1462a,  1463, 14()4: 15 
U.S.C.  78c(b).  78/.  78m,  78n.  78p.  78w. 

4.  Section  563g.l7  is  revised  to  read  as 
follows; 

§  563g.17  Sales  of  securities  at  an  office 
of  a  savings  association. 

Sales  of  securities  of  a  savings 
association  or  its  affiliates  at  an  office 
of  a  savings  association  may  only  be 
made  in  accordance  with  the  provisions 
of  12  CFR  563.76. 

Dated:  April  30. 1992. 

By  the  Office  of  Thrift  Supervision. 

Timonthy  Ryan. 

Director. 

[FR  Doc.  92-24205  Filed  10-6-92: 8:45  amj 
BILLING  CODE  6720- 01-M 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

{Airspace  Docket  No.  92-AAL-1 J 

Alteration  and  Designation  of  VOR 
Federal  Airways;  AK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  This  action  alters  the 
descriptions  of  several  existing  VOR 
Federal  airways,  and  designates  several 
new  airways,  located  in  the  State  of 
Alaska.  The  FAA  made  an  agreement 
with  the  International  Civil  Aviation 
Organization  (ICAO)  to  remove  all 
alternate  airway  segments  from  the 
National  Airspace  System  (NAS).  This 
action  supports  that  agreement. 

EFFECTIVE  DATE:  0901  UTC,  December 
10, 1992. 

FOR  FURTHER  INFORMATION  CONTACT! 

Lewis  W.  Still,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  000 
Independence  Avenue.  SW., 

Washington,  DC  20591;  telephone;  (202) 
267-9250. 

SUPPLEMENTARY  INFORMATION: 

History 

On  May  12. 1992.  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  alter  the 
descriptions  of  several  existing  VOR 
Federal  airways,  and  to  designate 
several  new  airways,  located  in  the 
State  of  Alaska  (57  FR  20217).  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Alaskan  VOR  Federal  airways  are 
published  in  §  71.125  of  Handbook 
7400.7  effective  November  1. 1991.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  airways  listed  in  this  document 
will  be  published  subsequently  in  the 
Handbook. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  several  airways  and 
designates  several  new  airways  located 
in  the  State  of  Alaska.  This  action 
supports  the  FAA’s  agreement  with 
ICAO  to  remove  all  alternate  airway 
segments  from  the  NAS.  . 


The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore — (1)  is  not  a  “major 
rule”  under  Executive  Order  12291:  (2)  is 
not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory- 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Alaskan  VOR  Federal  airways. 
Aviation  safety.  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
F'ederal  Aviation  Administration 
amends  14  CFR  part  71.  as  follows; 

PART  71— [AMENDED) 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  app.  1348(a),  13S4(a). 
1510.  F..0. 10854,  24  FR  9565,  3  CFR.  1959-1963 
a*mp..  p.  389:  49  U.S.C.  106(gl;  14  CFR  1169. 

§71.1  [Amended] 

2.  The  incorporation  by  referenr.e  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7, 
Compilation  of  Regulations,  published 
April  30, 1991,  and  effective  November 
1, 1991.  is  amended  as  follows; 

Section  71. 125  Alaskan  VOR  Federal 
Airways 


V'-317  (Revised] 

From  EtheWa,  BC,  Canada.  NDB  via 
Annette  Island.  AK;  42  miles  12  ACL,  42  miles 
52  MSI..  15  miles  12  AGL  Level  Island.  AK; 
Sisters  Island.  AK;  to  INT  Sisters  Island  272' 
and  Yakutat,  AK.  139'  radials.The  airspace 
within  Canada  is  excluded. 

V-318  (New) 

From  Annette  Island,  AK;  INT  Annette 
Island  311°  and  Level  Island.  AX.  164° 
radials;  Level  Island. 

V-319  (Revised) 

From  Yakutat.  AK.  via  (uhnstone  Point  AK: 
INT  (ohnstone  Point  286'  and  Anchorage,  AK. 
117°  radials;  Anchorage;  Sparrevohn.  AK: 
Bethel.  AK:  to  Hooper  Bay.  AK. 


V-320  (New] 

From  johnstone  Point.  AK.  INT  Johnstone 
Point  271°  and  Anchorage.  AK,  130°  radials; 
to  Anchorage. 


V-440  (Revised] 

From  Victoria.  BC.  Canada.  From  Sandspit, 
BC.  83  miles'  12  AGL.  115  miles  35  MSL  55 
miles  12  ACL,  via  Biorka  Island.  AK;  31  miles 
12  ACL.  50  miles  47  MSL.  85  miles  20  MSL,  40 
miles  12  AGL,  Yakutat.  AK;  67  miles  12  ACL, 
82  miles  75  MSL.  56  miles  12  AGL.  Middleton 
Island.  AK;  Anchorage,  AK;  McGrath,  AK;  23 
miles  12  AGL,  54  miles  55  MSL.  46  miles  40 
MSL,  25  miles  12  AGL.  Unalakleel.  AK;  17 
miles  12  AGL  91  miles  25  MSL.  17  miles  12 
AGL  to  Nome.  AK.  The  airspace  within 
Canada  is  excluded. 

V-441  (New) 

From  Middleton  Island.  AK.  via  the  INT  of 
Middleton  Island  298°  and  Anchoriige.  AK. 
163°  radials:  to  Anchorage. 


V-453  (Revised] 

From  King  Salmon.  AK;  Dillingham.  AK;  41 
miles  12  AGL  17  miles  60  MSL  INT 
Dillingham  308°  and  Bethel.  AK.  143’  radials; 
35  miles  60  MSL.  55  miles  12  AGL  Bethel. 

V-454  (New] 

From  King  Salmon.  AK.  via  the  IN’T  of  Kiqg 
Salmon  27T*  and  Dillingham.  AK.  120* 
radials:  to  Dillingham. 


V-181  (Revised] 

From  Johnstone  Point.  AK,  via  GuJkana. 
AK;  Big  Delta.  AK;  to  Fort  Yukon.  AK. 

V-482  (New] 

From  Johnstone  Point.  AK.  via  iIm;  L\T  of 
Johnstone  Point  032°  and  Gulkana.  .AK.  184° 
radials;  to  Gulkana. 


V-188  (Revised] 

From  Hooper  Bay.  AK.  via  Unalaklect.  AK; 
Galena,  AK.  INT  Galena  074’  and  Tanana, 
AK.  260°  radials:  Tanana;  Fairbanks,  AK. 

V-489  (New] 

From  Galena.  AK.  INT  Galena  089'  and 
Tanana.  AK.  245*  radials;  to  Tanana. 

«  «  «  *  « 

Issued  in  Washington.  IXi,  on  S«?ptembcr 
29. 1992, 

Harold  W.  Becker. 

Manager,  Airspace-Rules  and  Af^anoutival 
Information  Division. 

|PR  Doc.  92-24352  Filed  10-6-92;  6:45  am) 
BILLING  CODE  4910-13-M 


46090  Federal  Register  /  Vol.  57,  No.  195  /  Wednesday,  October  7,  1992  /  Rules  and  Regulations 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  180 

Amendments  to  Commission 
Regulations  on  Arbitration  at  Self- 
Regulatory  Organizations  Under 
Petition  of  the  National  Futures 
Association 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Final  rules. 

SUMMARY:  The  National  Futures 
Association  (“NFA”)  petitioned  the 
Commodity  Futures  Trading 
Commission  (“Commission”)  to  amend 
the  Commission’s  regulations  with 
respect  to  arbitration  at  self-regulatory 
organizations  (“SROs”)  to  raise  the 
monetary  ceilings  on  disputes  that  may 
be  subject  to  procedures  for  resolution 
based  solely  on  written  submissions 
with  no  right  to  oral  hearings.  The 
Commission  has  determined  to  amend 
the  regulations  to  raise  the  dollar 
limitation  for  summary  arbitration  from 
$2,500  to  $5,000  for  disputes  involving 
customers  and  to  raise  the  dollar 
limitation  for  any  such  summary 
arbitration  of  disputes  between  or 
among  members  of  an  SRO  and  their 
employees  to  $10,000.  The  regulations 
also  are  amended  to  ensure  that  oral 
hearings  may  be  conducted  in  the 
discretion  of  the  appointed  arbitrators  in 
the  “small  claim”  cases,  codifying 
current  SRO  policies. 

EFFECTIVE  DATE:  November  6, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Kurjan,  Special  Counsel,  Division 
of  Trading  and  Markets.  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW.,  Washington,  DC  20581;  202- 
254-0955. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Commission  Regulation  180.2(d)(1) 
currently  allows  an  SRO,  in  providing 
for  arbitration  of  customers’  disputes 
with  the  SRO’s  members,  to  have  a 
procedure  for  resolution  of  a  dispute 
without  an  oral  hearing  through 
submission  of  written  documents  [i.e., 
“summary  arbitration”  or  “summary 
proceedings”)  if  the  claims  and 
counterclaims  in  the  proceeding  are  less 
than  $2,500  in  the  aggregate.*  The 
regulation  otherwise  entitles  every  party 
in  an  SRO  arbitration  to  appear 
personally  at  a  hearing.  Under 
Commission  Regulation  180.5,  an  SRO’s 
procedures  for  member-to-member 
arbitration  also  must  conform  to 


provisions  of  Regulation  180.2(d)(l).2 
Although  Regulations  180.2  and  180.5 
specifically  refer  to  contract  market 
arbitration  procedures,  Commission 
Regulation  170.8  effectively  makes  the 
part  180  provisions  also  applicable  to 
registered  futures  associations,  i.e., 

NFA.®  By  letters  dated  June  19, 1990, 
and  April  17, 1991,  NFA  requested  the 
Commission  to  amend  the  arbitration 
regulations  by  raising  the  $2,500 
summary  arbitration  ceiling,  which  has 
been  in  effect  since  1976,^  to  $5,000  for 
customer  disputes  and  as  high  as 
possible  (e.g.,  $10,000  or  $20,000)  for 
member  disputes. 

The  Commission  published  a  notice  of 
proposed  amendments  to  its  regulations 
on  November  5, 1991,  in  the  Federal 
Register.  ^  Specifically,  the  Commission 
proposed  to  increase  the  limit  to  $5,000 
for  customer  summary  arbitration  under 
Regulation  180.2(d)(1)  as  initially 
proposed  by  NFA  and  to  $10,000  for 
member  summary  arbitration  under 
Regulation  180.5.  Parties  would  continue 
to  be  entitled  to  appear  personally  at  a 
hearing  whenever  an  amount  larger  than 
the  proposed  thresholds  is  involved. 
Moreover,  the  SROs  would  not  be 
required  to  adopt  the  higher  ceilings  for 
summary  arbitration. 

The  Commission  received  two 
comment  letters,  one  from  NFA  ®  and 
the  other  from  an  attorney  who  has  had 
extensive  experience  in  the  area  of 
arbitration,  including  as  an  arbitrator  for 
NFA  and  other  forums,  as  publisher  of  a 
newsletter  on  securities  and 
commodities  arbitration,  and  formerly 
as  director  of  a  large  securities 
arbitration  forum.  ’  Both  commenters 
supported  raising  the  ceiling  as 
proposed,  although  the  attomey- 
commenter  conditioned  his  support  on 
the  Commission  requiring  oral  hearings 
to  be  available  upon  the  demand  of  any 
party  regardless  of  the  amount  in 
controversy. 

Having  considered  the  issues  and  the 
comment  letters,  the  Commission  has 
determined  to  adopt  a  modiHed  form  of 
the  proposed  amendments  to  part  180. 

As  amended,  Regulations  180.2(d)(1)  and 
180.5  raise  the  dollar  limit  for  summary 
arbitration  from  $2,500  to  $5,000  for 
disputes  involving  customers  and  to 
$10,000  for  those  not  involving  any 


*  17  CFR  180.5.  An  SRO's  procedure  for  resolving 
member-to-member  disputes  may  not  interfere  with 
or  delay  the  resolution  of  customer  claims,  however. 

=>  17  CFR  170.8. 

^  See  41  FR  27520  (July  2, 1976),  effective 
September  30, 1976, 

»  56  FR  56482  (November  5. 1991). 

*  Letter  from  Daniel  |.  Roth.  NFA  General 
Counsel,  dated  December  16, 1991. 

’  Letter  from  Richard  P.  Ryder  dated  November 
15, 1991. 


customers.  In  addition.  Regulation 
180.2(d)(1)  is  amended  to  ensure,  at  a 
minimum,  that  arbitrators  have 
authority  to  order  oral  hearings  in 
proceedings  otherwise  subject  to  SRO 
summary  arbitration  procedures.  The 
latter  amendment,  which  reflects  current 
SRO  practice,  applies  to  SRO 
procedures  governing  summary  member- 
to-member  arbitration  under  Regulation 
180.5,  as  well  as  to  those  governing 
customer-related  arbitration. 

II.  Background 

Regulation  180.2(d)(1)  was 
promulgated  by  the  Commission  in  part 
to  provide  a  means  by  which  an 
arbitration  forum  could  control  costs  in 
dispute  resolution  proceedings  where 
the  total  amount  in  controversy  did  not 
warrant  the  expense  of  an  oral 
hearing.  ®  The  Commission  was 
particularly  concerned  about  instances 
where  the  costs  associated  with  a 
hearing  could  approach  or  exceed  the 
amount  of  the  claim  or  grievance.  The 
Commission  also  sought  to  reduce 
delays  in  arbitration  proceedings 
involving  small  claims.  Most  of  the 
SROs  have  adopted  summary 
arbitration  procedures  under  Regulation 
180.2(d)(1)  as  part  of  their  arbitration 
programs.  ® 

NFA,  which  is  the  most  frequently 
used  forum  for  the  arbitration  of 
disputes  involving  commodity  futures 
and  options  contracts  in  the  United 
States,  has  found  that  the  average  size 
of  claims  that  it  receives  has  increased 
during  the  past  few  years,  while  the 
number  of  submissions  with  claims 
under  $2,500  has  remained  relatively 
low.*°  Consequently,  NFA  believes  that 
cost  and  time  savings  normally 
attributable  to  summary  proceedings 
effectively  are  being  limited  to  a 
diminishing  number  of  cases  and  thus 
are  not  being  realized  in  many  cases  for 
which  NFA  believes  summary 
arbitration  would  be  appropriate.”  The 


*  See  40  FR  54432  (November  24, 1975)  and  41  FR 
27521  (July  2. 1976). 

*  Only  the  Commodity  Exchange.  Inc.,  and  the 
Minneapolis  Grain  Exchange  have  not  adopted 
rules  providing  for  resolution  of  small  claims  solely 
on  written  submissions. 

The  average  claim  size  rose  from  $37,247  in 
Fiscal  year  1989  to  $98,788  in  Fiscal  year  1992.  In 
fiscal  year  1992,  NFA  received  34  submissions  with 
claims  below  $2,500,  down  from  68  submissions 
three  years  earlier.  (NFA's  Fiscal  year  runs  July  1- 
June  30.) 

' '  Letter  from  Daniel  J.  Roth  ("Roth"),  NFA 
Secretary  and  General  Counsel,  to  Andrea  M. 
Corcoran  (“Corcoran"),  Director  of  the 
Commission's  Division  of  Trading  and  Markets, 
dated  June  19, 1990. 


'  17  CFR  180.2(d)(1). 
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situation  conld  intensify  as  the  number 
of  intra-industry  submissions  rises  as  a 
result  of  NFA’s  recent  implementation  of 
mandatory  arbitration  to  its  entire 
membership.** 

To  ameliorate  the  perceived 
inefficiency,  NFA,  using  a  two-tiered 
formula,  has  proposed  amendments  to 
its  rules  to  increase  the  maximum  claim 
amoimts  that  qualify  for  summary 
arbitration.  First  every  case  claiming 
less  than  S.tOOO  when  a  customer  is 
involved,  or  $1D4XX)  for  intra-industry 
disputes,  automatically  would  proceed 
“on  the  papers”  unless  a  hearing  is 
ordered  by  the  arbitrator  or  NFA's 
Secretary.**  Summary  procedures  also 
would  become  the  routine  for  larger 
cases  up  to  $lttOOO  when  a  ct^tocner  is 
involved  and  $20,000  for  intra-mdastry 
disputes,  but  an  oral  hearing  would  be 
available  at  a  party's  request.*’*  NFA’s 
rule  proposals  are  inconsistent  with  the 
Commission’s  regulations,  however, 
since  parties  would  not  be  entitled  to  an 
oral  hearing  at  NFA  for  claims  between 
$2,500  and  $5,000  in  a  customer-related 
proceedmg  or  between  $2,500  and 
$10,000  in  an  intra-industry  arbitration. 
Conseqoendy,  NFA  petitioned  the 
Commission  to  amend  the  regulations  to 
allow  NFA’s  proposed  procedures.  After 
considering  NFA’s  petition,  the 
Commission  proposed  to  raise  the 
sununaiy  ceiling  in  part  180. 


WA  Mtiatad  mandatory  arbitration  of 
dispute*  between  and  among  all  member*  and 
associated  persons  (unless  the  parties  are  required, 
by  agreement  or  otherwise,  to  submit  to  another 
foruml  on  March  1, 1992.  NFA  Member  Arbitration 
Rules  S  2.  In  dm  first  hve-and-e-half  months  onder 
the  mandatety  rules,  NFA  received  over  two-a«d-e- 
half  time*  the  number  of  member  claims  made  ia 
the  comparable  period  in  1991.  Of  the  13  new  cases 
(12%  of  all  demands  Tiled  during  the  recent  period!, 
none  involved  less  than  $2,500,  although  five  (38%) 
would  have  qualified  for  summary  arbitration  under 
the  propoaed  higher  threshold  for  industry  cases. 

*  *  PropoBeiJ  amendments  to  NFA  Code  of 
Arbitration  S  9(i](l)  (formerly  9(h)(1)],  submitted  by 
letters  dated  June  7. 1990.  April  17  and  June  11. 1991: 
profiesed  amendments  to  NFA  Member  Arbitration 
Rule*  S  9(iKl)>  submitted  by  letter*  dated 
Septemberfiaad  November  12, 1991.  Hadthende 
changes  been  in  effect  at  NFA  for  arbitratioas 
initiatod  during  Sacal  year  1982, 43  customer  cfetms 
and  eqd>t  itUra-iodustry  disputes,  in  addition  to  the 
34  case*  filed  with  daimB  less  than  $2,500,  could 
have  proceeded  tm  the  papers  under  these  ceilings. 
The  pdticy  of  authorizing  arbitrators  and  the 
Secretary  to  order  oral  hearings  represents  no 
change  from  NFA's  current  rules. 

NFA  Code  of  Arbitration  and  NFA  Member 
Arbitration  Rufes  i  9(i](2],  as  proposed.  Had  the 
propoaed  provisions  been  in  effect  for  arbitrations 
initiated  at  NFA  during  fiscal  year  1992.  sammaty 
procedures  umdd  have  applied,  with  oral  hearing 
available  apoa  demand,  in  an  additional  49 
custaafier.r8lated  cases  and  one  intra-industry 
proceeding. 


III.  Discussion 

A.  Ceiling  Amount 

The  $2,500  ceiiing  for  SRO  summary 
arbitration  procedures  was  adopted 
over  15  years  ago.  In- contrast,  other 
altemati’ve  dispute  resolution  forums 
that  accept  commodities-related  claims 
routinely  allow  for  resolution  of  larger 
claims  based  on  written  submissions. 

For  example,  in  the  Commission’s 
reparations  program,  cases  with  claims 
not  exceeding  $10A)0  routinely  proceed 
on  the  papers  under  the  summary 
decisional  process,  which  allows  oral 
testimony  only  in  liniited 
circumstances.*®  In  setting  $10,000  as 
the  threshold  for  the  summary 
decisional  process,  the  Commission 
noted  that  it  could  not  ignore  the 
diminutive  effect  of  continuous  high 
rates  of  inflation  on  the  value  of  the 
dollar  and  the  relative  sizes  of  daims.*® 
Parties  subject  to  summary  reparations 
have  appeal  rights  unavailable  in 
arbitration,  however.** 

In  addition,  at  the  New  York  Stock 
Exchange  (“NYSE”),  the  National 
Association  of  Securities  Dealers 
(“NASD”)  and  other  securities  industry 
forums,  the  ceiling  for  routine  aibitration 
based  solely  on  the  written  pleadings 
and  evidence  is  $10,(XX)  (exclusive  of 
attendant  costs  and  interest).*®  Under 
the  American  Arbitration  Association 
(“AAA")  securities  arbitration 
procedures,  which  also  may  govern 
some  futures  disputes,  claims  up  to 
$5,0(X)  are  resolved  by  submission  of 
documents.*®  Oral  hearings,  however, 
are  readily  available  for  such  disputes 
at  these  arbitration  forums.  The  AAA 
provides  an  oral  hearing  in  a  small- 
claims  proceeding  upon  the  request  of 
any  party.  The  securities  industry 
forums  provide  an  oral  hearing  when;  (1) 
The  customer  demands  one;  (2)  all  the 


•»  17  CFR  12.13(b)(vuiJ.  12.18(a)(r).  U.2e(b).  12.200 
through  12.210  (Subpart  D).  Oral  testimony  is 
permitted  if.  in  the  discretion  of  the  presiding 
judgment  officer  upon  a  party's  motion,  such  oral 
testimony  i*  shown  to  be  necessary  or  appropriate 
to  resolve  factual  issues  that  are  central  to  the 
proceeding.  17  CFR  12.20Q(b). 

As  an  alternative,  parties  may  elect  the  voluntary 
decisional  process,  which  is  comparable  in  concept 
to  summary  arbitration  and  is  available  for  any  size 
dispute.  Under  this  procedure,  parties  specificatiy 
waive  all  opportunity  for  an  oral  hearing.  17  CFR 
12.100(b). 

49  FR  6613  (February  22, 1984). 

*  ’  Parties  who  elect  the  vohmtury  decisional 
process  for  reparations,  however,  waive  the  right  to 
appeal  the  final  decision  to  the  Commission  and 
thereafter  to  the  courts. 

'»  NYSE  rule  601;  NASD  code  of  arbitration  {  13 
(customer-relsted  disptrte)  and  10  (intra-indaatry 
dispute):  Uitifann  Co^  of  the  Securities  htdnstry 
Conference  on  Arbitratio«  f  2. 

'  •  AAA  securities  rule  37. 


parties  consent  in  writing:  or  (3)  the 
arbitrator  orders  one.*® 

In  contrast.  Regulation  180.2(d)(1) 
does  not  require  that  any  provision  be 
made  for  oral  hearings  in  summary 
proceedings,  even  in  special 
circumstances.  Nevertheless,  the 
commodities  SROs  having  summary 
procedures  currently  permit  oral 
hearings  in  certain  circumstances.  At 
some  of  the  SROs,  such  as  NFA,  the 
Chicago  Board  of  Trade  (“CBOT”)  and 
the  New  York  Mercantile  Exchange 
(“NYMEX”),  it  is  up  to  the  arbitrator  to 
call  an  oral  hearing.**  At  others,  such  as 
the  New  York  Futures  Exdiange 
(“NYFE")  and  the  AMEX  Commodities 
Corporation  (“ACX”).  an  oral  hearing  is 
provided  upon  customer  demand  or 
consent** 

B.  Oral  Hearing  Option 

The  attomey-commenter  supports  an 
increase  in  the  summary  arbitration 
ceiling  only  if  the  Commission  ensures 
that  parties,  particularly  customers,  in 
small-claims  proceedings  will  be 
entitled  to  oral  hearings  upon  request. 
He  argued,  in  essence,  that  the 
benefits — ^which  include  greater  public 
confidence  in  commodities  aibitration 
and  enhanced  public  perception  of 
fairness — outweigh  the  costs.  He  further 
suggested  that  not  making  oral  hearings 
available  upon  request  in  summary 
arbitration  serves  to  discourage 
potential  claimants  from  filing  at 
commodities  SROs,  contrary  to  the 
Commission’s  policy  of  encouraging 
greater  use  of  NFA  as  an  arbitration 
forum.** 

There  are  various  advantages  to 
resolving  disputes  based  solely  on 
written  submissions,  especially  in  a 
proceeding  involving  a  relatively  small 
amount  of  money  in  controversy.  A 
summary  proceeding  expedites  the 
arbitration  process  and  eliminates  the 
expense  of  an  oral  hearing.  Prehearing 
activities  for  summary  arbitration  are 
less  time-consuming  for  both  the  parties 
and  forum  staff,  and  written 
submissions  normally  are  reviewed  and 
decided  by  the  arbitrator  quickly.*'* 


so  In  addition.  NASD  provides  an  oral  hearing 
upon  the  request  of  any  party  in  an  intra-industry 
proceedii^.  NASD  code  of  arbitration  1 10(a]. 

s  ■  IMFA  Code  of  Arbitration  f  9(i)(1 ).  which  also 
gives  authority  to  NFA's  Secretary:  CBOT  Rule 
630.12B:  NYMEX  Rule  SJ». 

*»  NYFE  Rule  620(b]:  ACC  Rule  819(h). 

0*  See  54  FR  1662  (january  17. 1969)  (adoption  of 
amendments  to  Commission  Regulation  160.3  to 
encourage  greater  use  of  NFA's  arbitration  forum]. 

For  example,  the  average  processing  time  for 
summary  arbitration  at  NFA  in  fiscal  year  1992  was 
9.7  months,  compared  to  15.4  months  for  cases 
involving  oral  hearings. 
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Regarding  the  parties'  expenses,  forum 
fees  tend  to  be  lower  for  cases  that 
proceed  on  the  papers, and  the  parties 
do  not  have  to  spend  time  and  money 
preparing  for  and  attending  an  oral 
hearing.*®  Moreover,  reliance  on  written 
submissions  may  be  a  valid  alternative 
for  a  pro  se  party  who  prefers  not 
speaking  or  arguing  the  case  in  person. 
The  forum’s  expenses  in  administering 
summary  proceedings  also  tend  to  be 
less. 

On  the  other  hand,  the  opportunity  for 
an  oral  hearing  may  o^er  significant 
benefits  in  certain  small-claims 
proceedings.  Oral  hearings  can  be 
integral  to  arbitrators  in  assessing  the 
credibility  of  parties.  In  addition,  small- 
claims  cases  tend  to  involve  pro  se 
parties,  who  frequently  have  difficulty 
presenting  their  cases  clearly  and 
completely  in  writing  and  thus  may  be 
at  more  of  a  disadvantage  in  a  written 
proceeding  than  in  an  oral  hearing, 
where  the  arbitrator  could  assist  in 
.  eliciting  and  elucidating  the  facts  and 
arguments  before  rendering  a  decision 
that  is  final  and  binding.  Furthermore, 
parties  may  be  more  motivated  to  reach 
a  mutual  settlement  when  faced  with  an 
approaching  oral  hearing  than  in  a 
summary  proceeding.*’  Additionally, 
some  parties,  for  whatever  reason, 
exhibit  a  preference  for  an  oral 
hearing.** 

In  li^t  of  these  considerations, 
futures  SROs,  while  not  required  to  do 
so,  permit  oral  hearings  for  small  claims 
cases  in  certain  circumstances,  as  noted 
earlier.  A  review  of  the  experience  at 
NFA,  the  largest  commodities 
arbitration  forum,  however,  reveals  that 
despite  the  availability  of  oral  hearings 
under  its  summary  procedures  (at  the 
direction  of  the  arbitrator  or  the 


For  example.  NFA  has  a  sliding  scale  for  Filing 
fees  based  on  claim  amount.  The  smallest  fee  for 
customer-related  proceedings  ($50)  applies  to 
submissions  with  claims  up  to  $2,500  (j.e.,  summary 
arbitration).  NFA's  hearing  fees,  which  primarily  are 
intended  to  cover  arbitrator  compensation,  similarly 
follow  a  sliding  scale  based  in  part  on  whether  the 
hearing  would  be  oral  or  on  the  papers. 

The  cost  of  attending  an  oral  hearing  may 
include,  among  other  things,  absence  from 
employment,  as  well  as  travel-related  expenses  and 
inconveniences  for  parties  and  their  witnesses. 
(NFA's  policy  of  giving  preference  to  the  customer's 
choice  of  hearing  site  helps  minimize  some  of  those 
costs;  however,  to  attend  exchange  arbitration, 
parties  must  go  to  the  city  where  the  futures 
exchange  is  located.)  In  addition,  parties  are  more 
likely  to  hire  lawyers  when  an  oral  hearing  is 
contemplated.  NFA  noted  in  its  comment  letter  that 
the  various  costs  could  approach  or  exceed  the 
initial  claim,  especially  when  under  $5,000. 

For  example,  at  the  NASD,  parties  settle 
approximately  half  of  all  cases  on  an  oral  hearing 
track  but  less  than  15%  of  the  cases  proceeding  on 
the  papers. 

*•  At  the  NASD,  for  example,  customers 
requested  oral  hearings  in  approximately  47%  of  the 
small-claims  cases  Filed  in  1991. 


Secretary),  NFA  has  not  received 
requests  from  any  party  seeking  an  oral 
hearing  in  a  proceeding  involving  less 
than  $2,500  in  lieu  of  proceeding  on  the 
papers.  It  also  has  not  received 
complaints  that  oral  hearings  are  not 
available  upon  demand  in  small-claims 
cases.  On  the  contrary,  parties 
occasionally  have  indicated  to  NFA  that 
they  intentionally  understate  their  claim 
amounts  below  $2,500  in  order  to  take 
advantage  of  the  summary  process. 
Moreover,  arbitrators  have  informed 
NFA  that  as  the  decisionmakers,  they 
ordinarily  do  not  need  to  have  small 
cases  presented  in  person.*® 

C.  Conclusion 

The  inexpensiveness  and  speed  of 
arbitration  relative  to  litigation 
frequently  are  cited  as  major 
advantages  of  that  process.  The 
Commission  continues  to  be  concerned 
that  arbitration  remain  affordable  to 
parties,  especially  to  customers,  and  ' 
that  the  costs  associated  with 
commodities  arbitration  not  outweigh 
the  benefits  of  the  process  on  the  whole. 
So  long  as  the  fairness,  equitability  and 
integrity  of  the  arbitration  procedure  are 
not  compromised  and  the  parties  are  not 
denied  due  process,  the  Commission 
encourages  efforts  to  reduce  delays  in 
small-claims  proceedings  and  to 
minimize  related  costs.  Raising  the 
permissible  ceilings  on  summary 
arbitration  as  proposed  could  help 
achieve  these  goals.  Moreover, 
establishing  a  different  and  higher 
permissible  ceiling  for  member 
arbitration  may  allow  an  increased 
number  of  intra-industry  disputes  to 
proceed  on  the  papers,  with  less  drain 
on  SRO  resources  and  consequently  less 
potential  for  interfering  with  or  delaying 
customer-related  proceedings  in 
contravention  of  Regulation  180.5. 

To  assure  due  process  in  cases  subject 
to  summary  arbitration,  SROs  must 
continue  to  provide  mechanisms  under 
which  an  oral  hearing  would  be 
conducted  in  appropriate  circumstances. 
At  a  minimum,  the  arbitrator  must  have 
the  flexibility — and  authority — to  order 
an  oral  hearing.  The  Commission  is 
amending  its  regulations  to  make  this 
policy,  which  reflects  existing  SRO 
procedures,  explicit. 

Just  as  the  regulations  do  not  require 
an  SRO  to  adopt  an  on-the-papers 
procedure  for  small-claims,  SROs  are 
not  precluded  from  allowing  oral 
hearings  on  demand,  as  some  SROs 
currently  provide.  A  procedure  based  on 


The  arbitrators  indicated  that  in  larger  cases, 
where  oral  hearings  are  conducted  routinely,  they 
tend  to  rely  more  on  documentary  evidence  and 
submissions  than  on  the  oral  testimony. 


arbitrator  authority,  however,  is  the 
minimum  acceptable  to  provide  balance 
in  small-claims  arbitration  between 
promoting  expeditious  resolution  of  a 
dispute  solely  through  written 
procedures  and  ensuring  adequate 
opportunity  for  parties  to  present  their 
cases  fully  and  for  the  arbitrator  to 
ascertain  facts  and  assess  issues  such 
as  the  credibility  of  the  parties  and 
witnesses  in  order  to  reach  a  fair,  just 
result.  The  rules  of  the  commodities 
SROs  having  summary  arbitration 
procedures  currently  are  consistent  with 
the  amendment  in  that  they  already 
provide  for  oral  hearings  to  be 
conducted  in  small-claims  cases  either 
upon  customer  demand  or  consent  or  at 
the  direction  of  the  arbitrator. 

As  part  of  the  responsibility  for 
educating  arbitrators  to  perform  their 
functions  fairly  and  effectively,  the 
SROs  must  ensure  that  arbitrators  are 
aware  of  their  authority  to  call  an  oral 
hearing  in  summary  proceedings  and  are 
sensitive  to  situations  in  which  the 
exercise  of  the  authority  could  be 
appropriate,  whether  or  not  requested 
by  a  party.  In  that  regard,  the  SROs 
should  review  training  mechanisms  and 
other  relevant  materials,  including 
arbitrator  manuals,  to  ascertain  whether 
arbitrators  receive  sufficient  guidance.*® 

Based  on  the  foregoing,  the 
Commission  has  determined  to  amend 
its  arbitration  regulations  to  increase  the 
dollar  ceiling  on  permissible  summary 
arbitration  as  proposed  and  to  clarify 
that,  at  a  minimum,  the  arbitration  panel 
has  authority  to  order  an  oral  hearing  in 
lieu  of  the  summary  procedure  in 
appropriate  circumstances.  While  the 
SROs  are  not  required  to  adopt 
corresponding  higher  dollar  limits,  any 
proposals  to  expand  summary 
arbitration  consistent  with  the 
Commission’s  amended  regulations  must 
be  submitted  to  the  Commission 
pursuant  to  section  17(j)  with  respect  to 
NFA  **  and  section  5a(12)  of  the  Act 


For  example,  NFA’s  arbitrator's  manual 
currently  advises  only  that  a  summary  proceeding 
generally  is  not  appropriate  in  cases  where 
credibility  is  a  central  issue.  The  manual  states  that 
an  oral  hearing  can  be  scheduled  If  credibility 
cannot  be  determined  from  the  written  submissions 
and  if  the  expense  of  an  oral  hearing  is  justiFied. 
There  is  no  reference  to  other  possibly  valid 
circumstances,  such  as  where  oral  testimony  is 
necessary  or  appropriate  to  resolve  factual  issues 
that  are  central  to  the  proceeding,  where  a  party's 
reasons  for  requesting  an  oral  hearing  are 
compelling,  or  where  both  claimant  and  respondent 
consent. 

’ '  As  described  supra,  NFA  submitted  proposed 
rule  changes  regarding  both  customer  arbitration 
and  member  arbitration,  pending  action  on  the 
Commission's  regulations.  Because  the  proposals 
are  consistent  with  the  amendments  to  part  180,  the 
Commission  concurrently  has  approved  NFA's 
provisions. 
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and  Commission  Regulation  1.41  with 
respect  to  exchanges. 

IV.  Other  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(“RFA")  requires  that  agencies,  in 
proposing  rules,  consider  the  impact  of 
those  rules  on  small  businesses.®*  The 
Commission  previously  determined  that 
contract  markets  and  registered  futures 
associations,  to  which  the  amendments 
directly  would  apply,  are  not  small 
entities  for  purposes  of  the  RFA.®® 
Moreover,  the  amendments  do  not 
impose  changes  in  the  SROs’  rules  or 
procedures.  With  respect  to  SRO 
members  and  other  businesses  or 
organizations  that  may  become  subject 
to  any  SRO  arbitration  rule  changes 
adopted  under  the  amendments,  the 
Commission  determined  previously  that 
futures  commission  merchants  also  are 
not  small  entities  for  purposes  of  the 
RFA.®'*  The  Commission  separately 
stated  that  it  would  determine  on  a 
case-by-case  basis  whether  introducing 
brokers,  commodity  pool  operators, 
commodity  trading  advisors  and  floor 
brokers  should  be  considered  small 
entities  in  connection  with  particular 
rule  proposals.®®  In  the  present  context, 
the  Commission  believes  that, 
regardless  of  whether  such  SRO 
members  or  any  nonmember  businesses 
or  organizations  that  might  be  affected 
by  SRO  rules  conforming  to  the 
amendments  to  the  Commission's 
arbitration  regulations  would  be 
considered  small  entities,  the 
amendments  would  not  result  in  the 
imposition  of  any  additional  regulatory 
burdens  on  such  entities.  On  the 
contrary,  such  entities  generally  could 
spend  less  time  and  money  to  arbitrate 
under  SRO  summary  procedures  than  to 
prepare  for  and  participate  in  oral 
hearings  when  their  disputes  involve 
amounts  not  exceeding  the  new  limits. 
Accordingly,  the  Chairman,  on  behalf  of 
the  Commission,  certifies  pursuant  to  5 
U.S.C.  605(b}  that  the  action  taken 
herein  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
{“PRA”)  imposes  certain  requirements 
on  federal  agencies  (including  the 
Commission)  in  connection  with  their 
conducting  or  sponsoring  any  collection 


5  U.S.C.  601  et  seq.  (1988). 

”  47  FR  18618, 18619  (April  30. 1982)  (contract 
markets);  55  FR  5023.  5024  (February  13. 1990) 
(registered  futures  associations). 

47  FR  18818. 18619  (April  30. 1982). 

47  FR  186ia  18620  (April  30. 1982). 


of  information  as  defined  by  the  PRA.®® 

In  compliance  with  the  PRA,  the 
Commission  submitted  the  proposed 
rule  amendments  to  the  Office  of 
Management  and  Budget  (“OMB"). 
Although  the  Commission  believes  that 
the  new  amendments  do  not  impose  any 
information  collection  requirements  as 
defined  by  the  PRA,  OMB  previously 
had  approved  the  collection  of 
information  associated  with  Regulation 
180.2  on  June  29, 1990  and  assigned  OMB 
control  number  3038-0022  to  the  group  of 
rules  that  includes  Regulation  180.2.  The 
burden  associated  with  the  entire 
collection,  including  Regulation  180.2  as 
amended,  is  as  follows: 

Average  burden  hours  per  response: 
79.83. 

Number  of  respondents:  58,283. 

Frequency  of  response:  On  occasion. 

Copies  of  the  OMB-approved 
information  collection  package 
associated  with  this  rule  may  be 
obtained  from  Gary  Waxman,  Office  of 
Management  and  Budget,  room  3220. 
NEOB.  Washington.  DC  20503,  202-395- 
7340. 

List  of  Subjects  in  17  CFR  Part  180 

Arbitration,  Claims. 

For  the  reasons  set  out  in  the 
preamble  and  pursuant  to  the  authority 
contained  in  the  Commodity  Exchange 
Act,  in  particular,  sections  4c,  4d.  4f,  4k, 
5a,  8a.  and  17  thereof,®’  17  CFR  Part  180 
is  amended  as  set  forth  below. 

PART  180— ARBITRATION  OR  OTHER 
DISPUTE  SETTLEMENT  PROCEDURES 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6c,  6d,  6f,  6k,  7a,  12a, 
and  21,  unless  otherwise  noted. 

2.  Section  180.2  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§  180.2  Fair  and  equitable  procedure. 

«  «  «  «  « 

(d)  *  *  * 

(1)  Each  of  the  parties  shall  be  entitled 
personally  to  appear  at  such  hearing, 
unless  the  contract  market  shall  have 
adopted  a  procedure  for  the  written 
submission  of  claims  or  grievances  (and 
any  counterclaims  applicable  thereto) 
which  in  the  aggregate  do  not  exceed 
$5,000.  If  the  claim  or  grievance  (and 
any  counterclaim  applicable  thereto)  in 
the  aggregate  does  not  exceed  $5,000, 
provision  may  be  made  for  the  claim  or 
grievance  to  be  resolved  without  a 
hearing  through  a  submission  on  the 


»*  44  U.S.C.  3501  et  seq.  (1988). 

7  U.S.C.  6c,  6d.  6f.  6k.  7a.  12a,  and  21. 


basis  of  written  documents,  unless  a 
hearing  is  required  by  the  panel  or  other 
decision-maker  or  by  rule. 

*  *  «  «  * 

3.  Section  180.5  is  revised  to  read  as 
follows: 

§  180.5  Member-tOHnember  settlement 
procedures. 

A  contract  market  may  establish  a 
procedure  for  compulsory  settlement  of 
claims  and  grievances  or  disputes  which 
do  not  involve  customers.  If  adopted,  the 
procedure  shall  be  independent  of,  and 
shall  not  interfere  with  or  delay  the 
resolution  of,  customers’  claims  or 
grievances  submitted  for  resolution 
under  the  procedure  established 
pursuant  to  the  Act.  Such  a  procedure 
shall  provide  procedural  safeguards 
which  must  include,  at  a  minimum,  fair 
and  equitable  procedures  conforming  to 
those  set  forth  in  §  180.2  of  this  part, 
except  that: 

(a)  The  election  of  the  mixed  panel 
and  the  prohibition  of  appeal  to  any 
entity  within  the  contract  market  ' 
contained  in  §  180.2  (a)  and  (f)  of  this 
part  need  not  be  required:  and 

(b)  The  dollar  limitation  contained  in 
§  180.2(d)(1)  of  this  part  on  a  claim  or 
grievance  (and  any  counterclaim 
applicable  thereto)  that  may  be  subject 
to  resolution  without  a  hearing  through 
submission  of  written  documents  may 
not  exceed  $10,000  in  the  aggregate. 

Issued  in  Washington,  DC,  on  September 
30. 1992,  by  the  Commission. 

Jean  A.  Webb, 

Secretary. 

(FR  Doc.  92-24263  Filed  10-6-92;  8:45  am) 
BILLING  CODE  63S1-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  435 

[MB-56-F] 

RIN  0938-AGO1 

Medicaid  Program:  Targeting 
Information  for  Income  and  Eligibility 
Verification  Systems 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Final  rule. 

summary:  This  final  rule  eliminates  a 
requirement  included  in  the  interim  final 
rule  with  comment  period  that  we 
published  on  March  2, 1989  (54  FR  8738) 
that  State  Medicaid  agencies  retain  a 
central  record  of  all  information  items 


i 
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received  through  the  income  and 
eligibility  verification  system  (lEVS).  It 
is  aimed  at  simplifying  program 
administration  and  granting  States 
greater  flexibility.  Ilie  preamble  to  this 
rule  also  includes  our  responses  to 
comments  submitted  on  that  interim 
Hnal  rule. 

EFFECTIVE  DATE:  This  rule  is  effective 
November  6, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helaine  Jeffers,  301-966-5920. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Effective  April  1, 1985,  section  2651  of 
Public  Law  98-369,  the  Deficit  Reduction 
Act  of  1984,  established  section  1137  of 
the  Social  Security  Act  (the  Act),  which 
contains  provisions  aimed  at  ensuring 
that  Federally-funded  welfare  agencies 
(including  the  Aid  to  Families  with 
Dependent  Children,  Food  Stamp  and 
Medicaid  programs)  furnish  benefits 
only  to  individuals  eligible  for  them. 
Section  1137  requires  the  agencies 
administering  these  programs  to  have  an 
income  and  eligibility  verification 
system  (lEVS)  for  exchanging  with  each 
other  and  certain  Federal  agencies 
information  that  may  be  of  use  in 
establishing  or  verifying  eligibility  or 
benefit  amounts.  The  provision 
mandated  that  the  agencies  target  the 
use  of  the  information  to  the  uses  most 
likely  to  be  productive  in  identifying  and 
preventing  ineligibility  and  incorrect 
payments. 

On  February  28, 1986,  HCFA,  the  Food 
and  Nutrition  Service  (FNS)  and  the 
Administration  for  Children  and 
Families  (ACF)  (formerly  the  Family 
Support  Administration)  published 
jointly  a  final  rule  (51  FR  7178)  to 
implement  the  lEVS  for  the  Medicaid, 
Food  Stamp  and  AFDC  programs.  The 
rule  required  agencies  that  administer 
these  programs  to  review  and  compare 
all  information  received  against  the  case 
file  to  determine  whether  the 
information  affects  the  applicant’s  or 
recipient’s  eligibility  or  benefits.  The 
regulations  also  required  the  agency  to 
notify  the  recipient  of  any  intended 
adverse  action,  or  make  an  entry  in  the 
case  record  that  no  action  is  necessary, 
within  30  days  of  receipt  of  the 
information  for  80  percent  of  the 
determinations. 

Legislation 

After  the  three  agencies  jointly 
published  the  final  rules,  the  Budget 
Committee  of  the  House  of 
Representatives  in  its  report 
accompanying  H.R.  5300  (which  was  the 
basis  for  the  Omnibus  Budget 
Reconciliation  Act  of  1986)  noted  that 


the  agencies’  current  rules  did  not 
permit  targeting  in  the  manner  it  said  it 
intended  to  allow  in  the  original  statute 
(H.R.  Rep.  No.  727,  99th  Cong.,  2d  Sess. 
424-425  (1986)).  According  to  this  1986 
report,  the  House  Budget  Committee 
originally  intended  to  have  States  utilize 
a  variety  of  information  sources  to 
verify  the  eligibility  of  applicants  and 
recipients  of  benefit  programs,  as  an 
effective  and  efficient  tool  in  preventing 
benefit  payments  from  being  made  to 
individuals  who  are  not  eligible.  The 
report  states  that  the  Committee 
believed  that  for  the  use  of  such 
information  to  be  productive.  States 
must  be  afforded  the  discretion  to  target 
their  efforts  in  ways  they  determine 
most  cost-effective. 

In  addition,  the  Committee  stated  its 
belief  that  requiring  States  to  act  upon 
the  information  they  receive  within  30 
days,  as  prescribed  in  the  final  rules,  is 
unrealistic  and  “that  a  45-day 
requirement  is  more  reasonable  than  the 
30  days  set  forth  in  the  final  rule.”  (H.R. 
Rep.  No.  727,  99th  Cong.,  2d  Sess.  425 
(1986)). 

In  section  9101  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (Public  Law 
99-509),  Congress  amended  section 
1137(a)(4)  of  the  Act  to  prohibit  the 
Secretary  from  requiring  States  to  use 
all  the  information  they  receive  from 
lEVS  matches  to  verify  the  eligibility  of 
all  recipients.  The  House  Budget 
Committee’s  directive  to  allow  the 
public  assistance  agencies  45  days  to  act 
upon  information  received,  however, 
was  not  included  as  a  legislative 
amendment. 

Revisions  to  the  February  28, 1986 
Regulations 

In  order  to  bring  the  regulations  into 
conformity  with  the  amendment  to 
section  1137  of  the  Act  made  by  Public 
Law  99-509,  and  to  follow  clearly 
expressed  congressional  intent  on  the 
time  period  for  acting  upon  information 
received,  we  amended  our  regulations  at 
42  CFR  part  435,  subpart  J,  on  March  2, 
1989  (54  FR  8738)  in  an  interim  final  rule 
with  comment.  We  summarize  the 
provisions  of  the  amendments  below. 

Targeting  the  Use  of  Information 

We  added  a  new  §  435.953  to  provide 
that  all  information  received  through  the 
lEVS  on  recipients  need  not  be  used. 
States  instead  may  elect  to  target  for 
followup  that  information  they  believe 
most  useful  to  them. 

Any  agency  that  intends  to  exclude 
items  from  followup  is  required  to 
submit  a  followup  plan  specifying  the 
categories  to  be  excluded  and  providing 
a  description  of  the  criteria  defining 
each  category.  For  each  category,  the 


agency  must  provide  a  reasonable 
justification  explaining  why  the 
followup  would  not  be  cost-effective.  A 
formal  cost-benefit  analysis  is  not 
required. 

The  rules  at  42  CFR  435.948  that  were 
in  effect  before  the  March  2, 1989  rules 
required  State  agencies  to  use  ail 
information  concerning  both  applicants 
and  recipients.  In  clarifying  that  State 
agencies  be  allowed  to  target 
information,  the  amendment  to  section 
1137(a)(4)  of  the  Act  refers  to 
“recipients”  only.  Therefore,  we  revised 
the  regulations  to  permit  targeting  of 
recipients  but  not  applicants. 

'Timeframe  for  Action  on  Match  Results 

'The  regulations  at  §  435.952  provided 
a  45-day  period  for  following  up  on 
information  items  as  a  maximum  time 
period. 

Quality  Control  Requirements 

In  order  to  clarify  that  the  agency  is 
liable  even  for  items  not  followed  up,  we 
amended  §  435.945,  General 
requirements,  by  adding  paragraph  (h) 
to  require  the  State  agencies  to  retain  a 
separate  central  record  of  all  the 
information  items  received,  including 
those  not  followed  up.  The  agency  was 
required  to  continue  to  retain 
information  in  a  manner  that  assured 
that  it  did  not  compromise  information 
safeguards;  the  agency  had  to  make  this 
information  available  to  quality  control 
reviewers  upon  request.  Such 
information  must  be  retained  for  the 
periods  specified  by  45  CFR  74.20 
through  74.25. 

Third  Party  Liability 

We  stated  in  the  March  2, 1989  rule 
that  targeting  does  not  apply  to 
activities  for  establishing  third  party 
liability  ('FPL)  benefit  amounts.  Section 
1902(a)(25)  of  the  Act  requires  that  State 
agencies  or  local  Medicaid  agencies 
take  all  reasonable  measures  to 
ascertain  the  legal  liability  of  third 
parties  to  pay  for  care  and  services 
provided  to  Medicaid  recipients. 

Technical  Changes 

We  made  three  technical  changes  to 
§  435.952.  In  paragraph  (a),  by  cross- 
reference,  we  incorporated  the  changes 
in  §  435.953  that  permit  State  agencies  to 
limit  review  and  comparison  of 
information  to  targeted  information.  In 
paragraph  (c),  we  reflected  the  correct 
order  the  State  agency  must  follow 
when  processing  a  recipient’s  case  file 
under  lEVS.  Finally,  in  paragraph  (e),  we 
extended  to  45  days  the  time  within 
which  a  State  agency  may  delay  action 
on  followup  of  lEVS  information  items. 
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However,  the  number  of  items  that  may 
be  delayed  beyond  this  time  period 
remains  limited  to  20  percent  of  the 
items  for  which  verification  was 
requested. 

We  also  changed  the  time  period  in 
§  433.138{g)(l)(i).  We  revised  the  time 
for  followup  for  TPL  purposes  from  30  to 
45  days  to  make  it  consistent  with  the 
time  period  allowed  for  lEVS  followup. 
We  retained  the  provision  for  limiting 
delaying  action  beyond  45  days  to  20 
percent  of  the  information  items  when 
the  agency  does  not  receive  requested 
verification. 

II.  Comments  on  the  Proposed  Rule 

In  response  to  our  March  2, 1989  rule, 
we  received  14  comments  from  7 
commenters.  We  set  forth  these 
comments  and  our  responses  to  them 
below. 

Targeting  the  Use  of  Information 

Comment:  One  commenter 
recommended  setting  a  $10  minimum 
tolerance  level  for  asset  match  cases; 
that  is,  asset  income  under  $10  would 
require  no  action. 

Response:  We  do  not  agree  that  the 
regulation  should  contain  a  tolerance 
amount.  While  thresholds  may  be  used 
by  many  States  in  their  targeting  plans, 
our  stipulating  these  thresholds  in 
regulations  may  place  undue  restrictions 
on  States  in  their  choices  to  target  their 
efforts  in  ways  they  determine  to  be 
most  cost-effective. 

Comment:  One  commenter 
recommended  that  the  regulation 
provide  for  prematch  targeting  so  that  it 
will  not  be  necessary  to  request 
information  on  certain  recipients.  The 
commenter  gave  residents  in  psychiatric 
facilities  as  an  example  of  individuals 
who  could  be  excluded  on  a  prematch 
basis. 

Response:  The  regulations  already 
contain  a  provision  under  §  435.948(d] 
for  reducing  the  frequency  at  which 
information  is  requested  for 
institutionalized  individuals.  This 
exception  provides  that  State  agencies 
are  required  to  obtain  information  from 
State  wage  information  collection 
agencies  (SWICA)  for  institutionalized 
individuals  only  during  the  application 
period  and  once  yearly;  they  are 
required  to  obtain  the  data  from 
unemployment  compensation  agencies 
only  during  the  application  period.  This 
final  rule  applies  only  to  the  targeting  of 
information  items  received.  We  are 
considering  further  amending  the 
regulation  in  the  future  to  give  States 
greater  flexibility  by  allowing  them  to 
limit  requests  from  lEVS  data  sources  to 
those  sources  that  are  determined  to  be 
most  cost-effective. 


Comment:  One  commenter  objected  to 
the  requirement  that  State  agencies  must 
justify  the  decisions  on  targeting  to 
HCFA  (under  delegation  from  the 
Secretary  of  HHS).  The  commenter 
contended  that  congressional  intent 
gave  States  the  discretion  to  target  on 
their  own. 

Response:  Under  section  1902(a)(4)  of 
the  Act,  HCFA,  acting  for  the  Secretary 
of  HHS,  has  the  authority  and 
responsibility  to  conduct  activities  as 
found  necessary  for  proper  and  efficient 
administration  of  the  State  plans.  Given 
the  broad  latitude  that  is  provided  State 
agencies  in  targeting  information  items, 
we  consider  it  in  the  program’s  best 
interest  for  HCFA  to  maintain  oversight 
and  approval  of  State  targeting  plans. 
ACF  and  FNS  similarly  require  that 
State  targeting  plans  for  programs  they 
administer  be  approved. 

Comment:  Two  commenters  objected 
to  excluding  applicants  from  targeting 
and  including  only  recipients.  One 
commenter  contended  that  his  State 
agency's  experience  showed  that 
applicants  are  frequently  prior 
recipients  and  that  the  rule  would 
preclude  targeting  and  consequently 
delay  processing  the  application  while 
the  agency  awaits  verification  of  the 
information  on  the  new  application. 

Response:  We  do  not  agree  with  these 
comments.  We  believe  that  the  time  of 
application  is  the  opportune  time  for 
State  agencies  to  conduct  an  intensive 
review  of  all  factors  of  the  applicant’s 
eligibUity  and  to  permit  targeting  at  this 
point  in  the  process  could  allow  too 
many  incorrect  eligibility 
determinations. 

Morever,  under  existing  guidelines. 
State  agencies  are  not  required  to  wait 
for  the  verification  of  the  information  to 
place  applicants  on  the  rolls.  The 
preamble  to  the  March  2, 1989 
regulations  clearly  states  that  States 
may  not  delay  a  pending  application 
solely  to  await  information  if  other 
evidence  establishes  the  individual’s 
eligibility  for  assistance. 

Time  Period  for  Action  on  Match 
Results 

Comments:  We  received  four 
comments  on  the  extension  to  45  days  of 
the  time  allowable  for  action  on  match 
results.  Two  commenters  believed  the 
time  period  was  too  restrictive  and 
recommended  periods  ranging  from  60  to 
180  days.  Another  commenter  observed 
that  followup  within  45  days  may  be 
difficult  because  States  have  no  control 
over  the  responses  that  must  be 
requested  from  financial  institutions. 
One  commenter  indicated  that  it  would 
be  particularly  difficult  for  a  State 
agency  with  a  decentralized  intake 


process  to  monitor  the  20  percent 
tolerance  that  is  permitted  beyond  the 
45-day  followup  period. 

Response:  After  serious  consideration 
of  the  adequacy  of  the  45-day  time 
period  for  following  up  information 
items  received  in  lEVS  matches,  we 
concluded  that  the  45-day  followup 
should  be  retained,  since  State  agencies 
are  permitted  to  limit  followup  to  cost- 
beneficial  cases,  and  they  may  exceed 
the  45-day  period  for  20  percent  of 
followed  up  cases  when  verification  is 
not  received  timely.  We  note  that 
targeting  could  provide  relief  for  State 
agencies  with  heavy  followup  case 
loads,  inasmuch  as  targeting  may  be  tied 
to  staffing  levels.  For  example.  State 
agencies  with  heavy  caseloads  may 
have  to  establish  higher  followup 
threshold  amounts  because  these 
activities  may  require  additional  hiring. 

If  the  thresholds  are  too  low,  the  cost  of 
followup  may  exceed  the  expected 
return. 

We  note,  too,  that  although  FNS  has 
the  authority  to  rescind  the  45-day  time 
period  for  cause,  no  State  agencies  have 
requested  a  waiver. 

While  we  acknowledge  that  State 
agencies  lack  control  over  responses 
from  financial  institutions,  we  believe 
the  20  percent  tolerance  permitted  will 
accommodate  delayed  verifications.  We 
also  recognize  that  monitoring  the  20 
percent  tolerance  in  decentralized 
intake  processes  could  be  difficult  for 
some  State  agencies  and  may  require 
system  changes  to  capture  the  data 
required  to  make  this  calculation.  We  do 
not  consider  either  of  these  situations 
serious  enough  to  warrant  lengthening 
the  followup  time. 

Quality  Control  Requirements 

Comment:  Three  commenters  objected 
to  including  in  QC  reviews  sample  cases 
that  the  agency  excluded  through 
targeting.  They  contended  the  cases 
were  properly  handled  in  accordance 
with  an  approved  targeting  plan. 

Response:  We  do  not  agree  that  cases 
should  be  excluded  from  QC  review 
because  information  received  is  not 
-  followed  up.  State  agencies  may 
exercise  their  option  to  target  or  not  to 
target  and  to  develop  their  individual 
targeting  schemes.  Exercising  this 
prerogative  and  selecting  the  targeting 
levels,  however,  does  not  automatically 
eliminate  the  possibility  of  erroneous 
payment;  those  cases,  therefore,  should 
be  subject  to  QC  review  along  with 
other  cases.  Cases  chosen  for  the  QC 
review  that  have  been  excluded  from 
further  followup  by  targeting  may  also 
provide  an  opportunity  for  evaluating 
the  cost-effectiveness  of  State  agency 
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targeting  plans.  We  will  continue  to 
subject  information  items  that  are  not 
followed  up  to  QC  verification. 

Comment:  One  commenter  believed 
that  State  agencies  should  not  be 
required  to  retain  items  not  followed  up, 
as  doing  so  may  cause  a  local  data 
storage  and  retrieval  problem. 

Response:  To  the  extent  that  the 
commenter  objects  to  the  storage  of 
information  items  in  individual  case 
files,  we  continue  to  believe  that  items 
not  followed  up  have  to  be  retained.  In 
order  to  conduct  QC  reviews,  we  have 
to  have  access  to  data  not  followed  up 
as  well  as  to  those  followed  up. 

However,  our  interpretation  of  this 
requirement  was  to  require  State 
agencies  to  keep  a  separate  record  of  all 
items  centrally  as  well  as  in  individual 
case  files.  We  have  learned  that 
retaining  and  retrieving  records  on 
information  items  not  followed  up 
requires  States  to  write  and  maintain 
additional  computer  programs.  The 
States  need  a  program  to  identify 
matched  cases,  known  as  hits,  and 
another  to  store  and  make  all  hits 
available  for  access  to  quality  control 
reviewers.  The  costs  added  by  these 
additional  steps  reduce  the  cost- 
effectiveness  of  these  matches. 
Experience  shows  that  these  matches 
provide  little,  if  any,  additional 
information  for  quality  control  purposes. 

We  also  note  that,  with  the  exception 
of  Internal  Revenue  Service  (IRS)  data, 
quality  control  reviewers  routinely 
check  lEVS  data  in  individual  case  files, 
apart  from  any  central  records  that  are 
maintained,  to  determine  whether  the 
data  may  be  applicable  to  the  review 
month.  HCFA  has  contracted  separately 
with  the  IRS  to  receive  its  data  for  the 
Federal  review. 

Therefore,  we  are  amending  our 
regulations  at  42  CFR  435.945  by  deleting 
paragraph  (h)  in  its  entirety.  This 
amendment  will  remove  our  requirement 
that  States  keep  a  central  log-type 
record  of  all  lEVS  information  received. 

Neither  ACF  nor  FNS  requires  its 
State  agencies  to  keep  a  central  record: 
the  agencies  are  only  required  to  keep 
all  information  items  in  individual 
records.  ACF  regulations,  however,  do 
give  States  the  flexibility  to  also 
maintain  a  central  record.  See  45  CFR 
205.60  and  7  CFR  272.8(h),  respectively, 
for  ACF  and  FNS  recordkeeping 
requirements  pertinent  to  lEVS.  Thus, 
our  revision  will  also  ensure  that  the 
three  programs  involved  in  the  lEVS 
have  similar  requirements. 

Deleting  42  CFR  435.945(h)  does  not 
change  any  other  recordkeeping 
requirements.  States  are  still  required  to 
maintain  all  items  of  information. 


followed  up  or  not,  in  individual  files  in 
accordance  with  42  CFR  431.17. 

Third  Party  Liability 

Comment:  One  commenter  believed 
that  third  party  liability  (TPL)  should  not 
be  excluded  from  targeting  as  provided 
in  the  targeting  regulations. 

Response:  We  do  not  agree  with  this 
comment.  Every  employment  lead,  no 
matter  how  small,  could  be  a  lead  for 
health  insurance,  and  our  TPL 
instructions  (section  3903.3  of  the  State 
Medicaid  Manual)  provide  that  if  health 
insurance  information  is  already  in  the 
file  or  is  known  by  the  State  agency, 
additional  followup  is  not  required. 
Therefore,  we  continue  to  exclude  TPL 
from  targeting. 

III.  Summary  of  Revisions 

Based  on  our  evaluation  of  public 
commbi>(s  and  an  assessment  of 
program  experience,  we  are  revising  the 
interim  final  rule  we  published  on 
March  2, 1989  to  remove  §  435.945(h). 
This  removes  the  requirement  that  State 
agencies  keep  a  centralized  record  of  all 
items  received. 

IV.  Regulatory  Impact  Analysis 

A.  Introduction 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
proposed  rule  that  meets  one  of  the  E.O. 
12291  criteria  for  a  “major  rule”:  that  is, 
that  would  be  likely  to  result  in —  • 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more: 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5.  U.S.C.  601 
through  612),  unless  the  Secretary 
certifies  that  a  final  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  States  are  not 
included  in  the  definition  of  a  small 
entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  this  rule 
has  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Such  an  analysis 


must  conform  to  the  provisions  of 
section  604  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  that 
has  fewer  than  50  beds  and  is  located 
outside  a  Metropolitan  Statistical  Area. 

We  indicated  in  section  D  of  the 
interim  final  rule  with  comment  period 
that  we  published  on  March  2, 1989  (54 
FR  8738)  that  we  expected  the  net  effect 
not  to  result  in  a  significant  economic 
impact.  Subsequent  to  that  analysis  we 
have  eliminated  our  requirement  that 
States  keep  a  central  log-type  record  of 
all  lEVS  information  received,  removing 
further  unnecessary  costs.  However,  we 
are  unable  to  determine  these  savings  at 
this  time  due  to  the  lack  of  cost  data. 

We  received  no  comments  on  our 
analysis  and  we  believe  that  none  of  the 
changes  incorporated  into  this  final  rule 
has  any  significant  impact.  Therefore, 
we  are  not  preparing  an  analysis. 

For  these  reasons,  we  have 
determined  that  the  threshold  criteria 
under  E.0. 12291  are  not  met  and  a 
regulatory  impact  analysis  is  not 
required.  Further,  we  have  determined, 
and  the  Secretary  certifies,  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  will  not 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Therefore,  we 
have  not  prepared  a  regulatory 
flexibility  analysis  or  analysis  of  effects 
on  small  rural  hospitals. 

V.  Collection  of  Information 
Requirements 

This  rule  deletes  an  information 
collection  requirement  that  was  part  of  a 
group  of  information  collection 
requirements  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
approved  under  approval  number  0938- 
0467. 

List  of  Subjects  in  42  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children,  Grant  programs-health, 
Medicaid,  Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI),  Wages. 

42  CFR  part  435  is  amended  as 
follows: 

PART  435— ELIGIBILITY  IN  THE 
StATES,  DISTRICT  OF  COLUMBIA, 
THE  NORTHERN  MARIANA  ISLANDS, 
AND  AMERICAN  SAMOA 

1.  The  authority  citation  for  part  435 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 
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§  435.945  [Amended] 

2.  Section  435.945  is  amended  by 
removing  paragraph  (h). 

(Cdtaiog  of  Federal  Domestic  Assistance 
Program  No.  93.778.  Medical  Assistance 
Program) 

Dated;  September  24. 1992. 

William  Toby, 

Acting  Deputy  Administrator,  Health  Care 
Financing  Administration. 

Approved:  October  1. 1992. 

Louis  W.  Sullivan, 

Secretary. 

[FR  Doc.  92-24319  Filed  10-6-92;  8:45  am] 
BILLING  CODE  412(M)1-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFR  Part  663 

(Docket  No.  920109-2009] 

Pacific  Coast  Groundfish  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  fishing  restrictions, 
and  request  for  comments. 

summary:  NOAA  announces  a 
reduction  in  the  cumulative  trip  limit  for 
thomyheads  and  the  deepwater 
complex  (thomyheads,  Dover  sole  and 
trawl-caught  sablefish]  in  the  groundfish 
fishery  off  Washington,  Oregon,  and 
California.  This  action  is  authorized  by 
the  regulations  implementing  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  (FMPJ.  The  trip  limit  is  designed  to 
keep  the  catch  within  the  1992  harvest 
guideline  for  the  species  while  extending 
the  fishery  as  long  as  possible  during  the 
year. 

DATES:  Effective  from  0001  hours  (local 
time)  October  7, 1992,  until  modified, 
superseded,  or  rescinded.  Comments 
will  be  accepted  through  October  22, 
1992. 

ADDRESSES:  Submit  comments  to 
Holland  A.  Schmitten,  Director. 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 


NE.,  BIN  C15700,  Seattle,  Washington 
98115:  or  Dr.  Gary  Matlock,  Acting 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  501  West 
Ocean  Blvd.,  suite  4200,  Long  Beach, 
California  90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  (206)  526-6140; 
or  Rodney  Mclnnis  at  (310)  980-4040. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
provides  for  rapid  changes  to  specific 
management  measures  that  have  been 
designated  as  “routine.”  The  trip  limit 
for  thomyheads,  Dover  sole,  and 
sablefish  are  among  those  management 
measures  that  have  been  designated 
routine  at  50  CFR  663.23(c)(l)(i). 

The  notice  of  1992  groundfish  fishery 
specifications  and  management 
measures  (57  FR  1654,  January  15. 1992) 
announced  an  initial  2-week  cumulative 
trip  limit  for  thomyheads  of  25,000 
pounds.  At  the  July  1992  meeting,  the 
Pacific  Fishery  Management  Council 
(Council)  found  that  landings  were 
occurring  at  an  unexpectedly  high  rate 
and  recommended  that  the  trip  limit  be 
reduced  to  20,000,  which  occurred  on 
July  29. 1992  (57  FR  34266:  August  4. 

1992).  At  its  September  1992  meeting,  the 
Council  learned  that  even  though  the 
August  1992  catch  had  declined  16 
percent  (to  6,765  mt  cumulatively 
through  August  31),  the  7,000-mt  harvest 
guideline  would  be  reached  by  mid- 
November  if  landing  rates  were  not 
further  curtailed.  Consequently,  the 
Council  has  recommended  a  further 
reduction  of  the  cumulative  trip  limit  for 
thomyheads  to  15,000  pounds  on 
October  7, 1992,  the  beginning  of  the 
next  2-week  period.  Thomyheads  are 
part  of  the  deepwater  complex,  which 
also  includes  sablefish  and  Dover  sole. 
The  Council  also  recommended  a 
change  in  the  cumulative  trip  limit  for 
the  deepwater  complex  from  55,000 
pounds  to  50,000  pounds,  which  applies 
to  the  same  2-week  periods. 

Secretarial  Action 

The  Secretary  of  Commerce  concurs 
with  the  Council’s  recommendation  and 
herein  modifies  paragraph  E.(4)(c)  of  the 
1992  Management  Measures  (57  FR  1654, 
January  15, 1992;  as  modified  at  57  FR 


34266,  August  4, 1992)  so  that  the  2-week 
cumulative  trip  limit  is  reduced  from 
20,000  pounds  to  15,000  pounds  for 
thomyheads,  and  from  55,000  pounds  to 
50,000  pounds  for  the  deepwater 
complex.  All  other  provisions  remain  in 
effect. 

Classification 

This  action  is  made  under  the 
authority  of  and  in  accordance  with  the 
regulations  at  50  CFR  663.23(c). 

This  action  is  authorized  by 
Amendment  4  to  the  FMP  for  which  a 
Supplemental  Environmental  Impact 
Statement  (SEIS)  was  prepared  in 
accordance  with  the  National 
Environmental  Policy  Act.  Because  this 
action  and  its  impacts  have  not  changed 
significantly  from  those  considered  in 
the  SEIS.  this  action  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  in 
accordance  with  section  6.02c.3.(f)  of 
NOAA  Administrative  Order  216-^. 

This  action  is  in  compliance  with 
Executive  Order  12291.  The  public  has 
had  the  opportunity  to  comment  on  this 
action.  The  public  participated  in  the 
Groundfish  Management  Team, 
Groundfish  Advisory  Subpanel, 

Scientific  and  Statistical  Committee,  and 
Council  meetings  in  September  1992  that 
resulted  in  the  recommendation  to  take 
this  action. 

The  aggregate  data  upon  which  the 
determination  is  based  are  available  for 
public  inspection  at  the  Office  of  the 
Director,  Northwest  Region  (see 
ADDRESSES)  during  business  hours  until 
October  21. 1992. 

List  of  Subjects  in  50  CFR  Part  663 

Administrative  practice  and 
procedure.  Fisheries,  Fishing,  and 
Recordkeeping  and  reporting 
requirements. 

Authority:  16  U.S.C.  1801  et  seq 

Dated:  October  1. 1992. 

Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  92-24289  Filed  10-6-92:  8:45  am| 
BILLING  CODE  3S10-22-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
rrtaking  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 
12  CFR  Parts  545, 563, 567,  and  571 
[No.  92-2831 
RIN  1550-AA50 

Classification,  Valuation  and 
Regulatory  Capital  Treatment  of 
Troubled,  Collateral-Dependent  Loans 
and  Foreclosed  Assets 

agency:  Office  of  Thrift  Supervision, 
Treasury. 

ACTION:  Proposed  rule. 

summary:  The  Office  of  Thrift 
Supervision  (OTS)  proposes  to  revise  its 
guidance  regarding  the  classification, 
valuation  and  regulatory  capital 
treatment  of  troubled,  collateral- 
dependent  loans  and  foreclosed  assets. 
OTS  seeks  comment  before  issuing  a 
final  policy  statement  on  the 
classification  and  valuation  of  troubled, 
collateral-dependent  loans  and 
foreclosed  assets  and  making 
conforming  amendments  to  the 
classification  of  assets  regulation  and 
other  regulations  in  order  to  implement 
the  proposed  policy.  OTS  also  proposes 
to  amend  the  risk-based  capital 
regulation  to  conform  with  this  change 
in  policy. 

DATES:  Comments  requested  must  be 
received  on  or  before  December  7, 1992. 
ADDRESSES:  Send  comments  to  Director, 
Information  Services  Division,  Public 
Affairs,  Office  of  Thrift  Supervision, 

1700  G  Street,  NW.,  Washington,  DC 
20552,  Attention  Docket  No.  92-283. 
These  submissions  may  be  hand 
delivered  to  1700  G  Street,  NW.,  from  9 
a.m.  to  5  p.m.  on  business  days;  they 
may  be  sent  by  facsimile  transmission  to 
FAX  Number  (202)  906-7753  or  (202) 
906-7755.  Submissions  must  be  received 
by  5  p.m.  on  the  day  they  are  due  in 
order  to  be  considered  by  the  OTS.  Late- 
filed,  misaddressed  or  misidentified 
submissions  will  not  be  considered  in 
this  rulemaking.  Comments  will  be 


available  for  inspection  at  1776  G  Street, 
NW.,  Street  Level. 

FOR  FURTHER  INFORMATION  CONTACT. 

Robert  J.  Fishman,  Program  Manager, 
(202)  906-5672,  Deirdre  G.  Kvartunas, 
Program  Analyst  (202)  906-7933, 

Timothy  J.  Stier,  Deputy  Chief 
Accountant,  (202)  906-5699,  Office  of 
Thrift  Supervision,  1700  G  St.,  NW., 
Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION: 

1.  Introduction 

Under  current  policy  (and  under  the 
policy  followed  by  OTS’s  predecessor, 
the  Federal  Home  Loan  Bank  Board),  the 
OTS  permits  savings  associations  to 
value  and  to  determine  appropriate 
charge  offs  and  specific  valuation 
allowances  (SVAs)  for  troubled, 
collateral-dependent  lodns  based  on  the 
net  realizable  value  (NRV)  of  the 
collateral  that  secures  such  loans.  SVAs 
or  charge  offs  are  used  to  adjust  the 
carrying  value  of  such  assets  for 
estimated  losses.* 

Foreclosed  assets,  including  real 
estate  owned  and  “in-substance” 
foreclosures,  are  initially  valued  at  the 
fair  value  of  the  underlying  collateral. 
Charge  offs  are  required  for  the 
difference  between  the  recorded 
investment  in  the  loan  and  the  fair  value 
of  the  underlying  collateral.  Thereafter, 
savings  associations  are  permitted  to 
use  NRV  to  determine  whether 
additional  SVAs  or  charge  offs  must  be 
established. 

Section  4  of  the  Home  Owners’  Loan 
Act  (HOLA)  requires  the  Director  of  the 
OTS  to  establish  accounting  standards 
that  incorporate  generally  accepted 
accounting  principles  (GAAP)  to  the 
same  degree  that  such  principles  are 
used  to  determine  compliance  with 
regulations  prescribed  by  the  Federal 
banking  agencies.  HOLA  also  authorizes 
the  Director  of  OTS  to  prescribe  more 
stringent  standards.  Furthermore,  it 
mandates  that  all  regulations  and 
policies  of  the  Director  that  govern  the 
safe  and  sound  operation  of  savings 


'  Whether  it  results  in  a  specific  valuation 
allowance  or  a  charge  o8.  a  "loss”  classification 
reduces  the  carrying  value  of  the  loan.  A  “loss” 
classification  resulting  in  a  SVA  is  reflected  in  the 
financial  statements  as  a  contra-asset  account.  On 
the  other  hand,  a  "loss"  classification  resulting  in  a 
charge  off  is  reflected  in  the  financial  statements  as 
a  direct  reduction  in  the  recorded  investment  in  the 
loan.  For  purposes  of  determining  capital  adequacy, 
however,  SVAs  and  charge  offs  have  the  same 
effect. 


associations  shall  be  no  less  stringent 
than  those  established  by  the  Office  of 
the  Comptroller  of  the  Currency  (OCC) 
for  national  banks. 

Based  on  the  statutory  mandate,  and 
to  ensure  that  the  classification 
standards  used  by  savings  associations 
are  closely  tied  to  losses  incurred,  the 
OTS  proposes  to  adopt  revised  guidance 
on  the  classification,  valuation  and 
regulatory  capital  treatment  of  troubled, 
collateral-dependent  loans  and 
foreclosed  assets. 

II.  Proposed  Policy  on  the  Classification, 
Valuation  and  Regulatory  Capital 
Treatment  of  Troubled,  Collateral- 
Dependent  Loans  and  Foreclosed  Assets 

The  OTS  today  proposes  three  new 
policies:  (a)  The  use  of  fair  value  for  the 
valuation  of  troubled,  collateral- 
dependent  loans  and  foreclosed  assets; 
(b)  the  use  of  charge  ofis  for  amounts 
classified  "loss";  and  (c)  the  removal  of 
the  200  percent  risk- weight  category  for 
foreclosed  assets. 

These  policies  will  affect  savings 
associations  in  several  ways.  First, 
under  a  fair  value  accounting  standard 
the  required  level  of  SVAs/charge  offs 
for  savings  associations  will  increase 
because  losses  will  be  recognized 
earlier.  Second,  the  removal  of  the  200% 
risk-weight  category  for  foreclosed 
assets  will  reduce  the  risk-based  capital 
requirement  for  savings  associations 
and  result  in  a  treatment  of  these  assets 
similar  to  that  of  the  OCC.  Because 
SVAs  and  charge  offs  have  the  same 
impact  on  capital  adequacy,  the 
requirement  to  use  charge  offs  will  not 
adversely  affect  savings  associations’ 
capital  positions. 

A.  The  Use  of  Fair  Value 

A  collateral-dependent  loan  is  a  loan 
where  proceeds  for  repayment  can  be 
expected  to  Come  only  from  the 
operation  and  sale  of  the  collateral.  This 
would  not  include  loans  that  are 
adequately  protected  by  a  financially 
responsible  guarantor  that  has  both  the 
ability  and  willingness  to  provide 
support  for  the  loan. 

For  troubled,  collateral-dependent 
loans  where  collection  in  full  is  not 
anticipated,  any  excess  of  the  recorded 
investment  in  the  loan  over  the  fair 
value  ^  of  the  underlying  collateral 


‘  Fair  value  should  not  be  based  solely  on  the 
current  performance  of  the  real  estate,  or  on 

Continued 
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would  be  classified  “loss.”  Collection  in 
full  is  not  anticipated  when  either  (1) 

The  projected  cash  flows  (on  an 
undiscounted  basis]  from  the  operation 
and  sale  of  the  collateral  over  the 
intermediate  term  (e.g.,  no  greater  than 
five  years)  are  less  than  required 
payments  of  principal  and  interest, 
according  to  the  contractual  terms;  or  (2) 
the  loan’s  original  contractual  terms 
have  been  significantly  modified 
because  of  collectibility  concerns. 

For  troubled,  collateral-dependent 
loans  where  collection  in  full  is  possible, 
but  not  reasonably  assured,  any  excess 
of  the  recorded  investment  in  the  loan 
over  the  fair  value  of  the  underlying 
collateral  would  be  classified 
“doubtful."  Collection  in  full  might  be 
possible,  but  not  reasonably  assured, 
when  neither  conditions  (1)  nor  (2). 
above,  is  present.  In  such  case,  the 
recorded  investment  may  be  greater 
than  the  fair  value  due  to  a  current 
collateral  value  shortfall,  the 
problematic  timing  of  collection,  or  other 
problems  that  lead  to  the 
characterization  of  the  loan  as  troubled. 

For  a  troubled,  collateral-dependent 
loan,  in  either  of  the  above  cases,  the 
portion  of  the  loan  not  classified  as 
either  “doubtful"  or  “loss”  would  be 
classified  “substandard”  where  well- 
defined  weaknesses  are  present  with 
respect  to  the  remaining  portion  of  the 
loan,® 

Under  current  policy,  assets  or 
portions  of  assets  classified  “loss"  must 
be  charged  off  or  a  SVA  must  be 
provided.  As  noted  in  section  B  below, 
the  OTS  is  also  proposing  to  discontinue 
use  of  the  SVA, 

For  portions  of  troubled,  collateral- 
dependent  loans  classified  “doubtful"  or 
“substandard,”  as  for  any  other  asset 
classified  “doubtful”  or  “substandard." 
a  general  valuation  allowance  would  be 
required. 

This  proposed  policy  differs  from 
current  OTS  policy  in  two  respects:  (1) 
Savings  associations  would  be  required 
to  use  fair  value,  rather  than  net 
realizable  value,  in  the  valuation  of 
troubled,  coliateral-dei}endent  loans: 
and  (2)  savings  associations  would  be 
required  to  compare  the  projected  cash 
flows  and  the  contractual  obligation 
(principal  €uid  interest]  associated  with 


troubled,  collateral-dependent  loans  to 
determine  whether  collection  in  full  is 
anticipated. 

The  OTS  also  proposes  to  revise  the 
current  guidance  on  foreclosed  assets  to 
require  savings  associations  to  use  fair 
value  both  at  the  initial  valuation  and 
thereafter.  Foreclosed  assets,  including 
real  estate,  would  be  carried  at  the 
lower  of  cost  or  fair  value,  based  on  the 
assumption  that  such  assets  are  held  for 
sale.  This  policy  regarding  foreclosed 
assets  will  also  apply  to  in-substance 
foreclosures.  As  a  result.  OTS  policy 
will  conform  with  the  recently  issued 
Statement  of  Position  (SOP]  92-3, 
“Accounting  for  Foreclosed  Assets”  by 
the  American  Institute  of  Certified 
Public  Accountants  (AICPA).  Under  this 
SOP,  there  is  a  rebuttable  presumption 
that  foreclosed  assets  are  held  for  sale. 
The  SOP  recommends  that  foreclosed 
assets  held  for  sale  be  carried  at  the 
lower  of  (a)  fair  value  minus  estimated 
costs  to  sell  or  (b]  cost.  This  SOP  should 
be  applied  to  foreclosed  assets  in  annual 
Hnancial  statements  for  periods  ending 
on  or  after  December  15, 1992. 

The  OTS  also  recognizes  that  the 
Financial  Accounting  Standards  Board 
(FASB]  has  under  development  an 
exposure  draft  on  the  accounting  for 
impaired  loans.  Any  final  action  by  the 
FASB  on  this  issue  will  be  addressed  by 
the  OTS  in  our  issuance  of  bnal 
guidance  on  troubled,  collateral- 
dependent  loans. 

These  policies  are  appropriate  to 
adopt  for  the  following  reasons: 

•  They  are  applied  only  where  the 
recovery  of  principal  and  interest  on  the 
loan  in  question  is  solely  dependent 
upon  operation  and  sale  of  the 
collateral. 

•  ‘They  focus  on  the  underlying 
economics  of  the  lending  arrangement, 
including  cash  flows,  and  underlying 
collateral  to  estimate  losses. 

•  They  comport  with  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA) 
mandate  that  OTS  prescribe  standards 
no  less  stringent  than  those  used  by 
national  banks  and  with  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  (FDICIA) 
mandate  that  OTS  have  standards  that 
are  consistent  with  GAAP. 

•  'They  are  consistent  with  the 
approach  articulated  in  the  March  1. 

1991  “Joint  Supervisory  Policies" 
statement  and  the  November  7, 1991 
“Interagency  Policy  Statement  on  the 
Review  and  Classification  of 
Commercial  Real  Estate  Loans"  jointly 
issued  by  the  OTS,  the  Office  of  the 
Comptroller  of  the  Currency,  the  Federal 
Deposit  Insurance  Corporation,  and  the 


liquidation  value.  Absent  a  completed,  anna-length 
sale  of  the  subject  real  estate,  the  best  estimate  of 
its  fair  value  is  that  based  on  an  independent 
appraisal  The  discounted  cash  flow  approach,  often 
used  by  the  appraiser,  emphasizes  the  long-term 
ability  of  the  real  estate  to  generate  income,  and  to 
increase  in  value  over  time.  Fair  value  is  to  indude 
a  reductian  for  the  seller's  disposition  costs. 

’  The  remaining  portion  of  the  loan  is  the  lower  of 
the  recorded  investment  in  the  loan  or  the  fair  vahie 
of  the  underlying  collateral. 
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Federal  Reserve  Board.  As  stated  in 
these  releases,  the  evaluation  of  real 
estate  loans  is  based  on  the  ability  of 
the  collateral  to  general  cash  flow  over 
time,  not  upon  its  liquidation  value. 

B.  Chaise  Offs 

The  OTS  also  proposes  to  remove  the 
current  authority  for  savings 
associations  to  use  SVAs.  The  proposed 
change  would  require  associations  to 
use  charge  offs  for  amounts  classified  as 
“loss”  b^ause  such  amounts  are 
generally  deemed  to  be  uncollectible.  As 
stated  above,  this  change  will  not 
impact  the  capital  adequacy 
calculations  for  savings  associations. 

The  adoption  of  this  proposed  policy 
would  align  OTS  policy  with  the  policies 
of  the  bank  regulatory  agencies. 

C.  Removal  of 200  Percent  Risk-Weight 
Category 

In  light  of  the  proposed  adoption  of  a 
fair  value  methodology,  the  OTS  also 
proposes  to  amend  its  current  minimum 
capital  requirements  at  12  CFR 
567.6(a](l](v].  The  current  minimum 
capital  requirements  include  a  risk- 
based  capital  standard  that  assigns 
assets  to  risk-weight  categories  based 
on  their  relative  credit  risk.  The  current 
rule  includes  a  200%  risk-weight 
category  for  all  repossessed  assets  or 
assets  more  than  90  days  past  due  (and 
equity  investments  that  the  OTS 
determines  to  have  the  same  risk 
characteristics  as  real  estate  owned). 
There  is  an  exception  to  the  200%  risk- 
weight  category  for  1-4  family 
residential  real  estate  that  is  more  than 
90  days  past  due,  which  is  placed  in  the 
100%  risk-weight  category. 

The  200%  risk-weight  category  was 
established  because  a  savings 
association  could  carry  such  assets  at 
the  lower  of  their  cost  of  NRV.  See  54  FR 
48845,  48853  (Nov.  8, 1989).  Because  the 
OTS  proposes  to  require  the  use  of  fair 
value  instead  of  NRV,  it  is  appropriate 
to  remove  the  200%  risk-weight  category. 
Thus,  assets  that  are  currently  placed  in 
the  200%  risk-weight  category  would  be 
placed  in  the  100%  risk-weight  category. 

D.  Miscellaneous  Conforming 
Amendments 

OTS  is  also  proposing  conforming 
amendments  to  various  regulatory 
provisions  to  implement  the  policy  that 
would  require  savings  associations  to 
use  charge  offs,  "rhese  amendments 
would  delete  any  references  to  SVAs  as 
an  alternative  to  the  use  of  a  charge  off. 

HI.  Transition  Period 

The  OTS  is  considering  the  use  of  a 
transition  period  in  the  adoption  of  the 
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proposed  policy  on  the  classiftcation, 
valuation  and  regulatory  capital 
treatment  of  troubled,  collateral- 
dependent  loans  and  foreclosed  assets 
in  lieu  of  an  immediate  adoption  of  the 
proposed  policy.  The  OTS  specifically 
requests  comment  on  whether  to  adopt  a 
transition  provision  and,  if  so,  what 
structure  it  should  take. 

One  option  the  OTS  specifically 
requests  conunent  on  is  the  application 
of  these  new  policies  beginning  with  the 
quarter  ending  December  31, 1992.  That 
date  would  coincide  with  the  AICPA’s 
SOP  92-3  implementation  date  for  the 
accoimting  for  foreclosed  assets  for 
many  institutions.  It  also  provides 
institutions  with  a  period  of  time  to  put 
in  place  new  procedures  to  comport 
with  the  proposed  new  policies. 

IV.  Implementation 

The  OTS  proposes  to  implement  the 
proposed  policy  on  the  classification 
and  valuation  of  troubled,  collateral- 
dependent  loans  and  foreclosed  assets 
by  issuing  guidance  to  OTS  regional 
staff  and  to  savings  associations  in 
addition  to  making  the  modifications  to 
its  regulations  contained  in  today’s 
proposal.  All  comments  received 
regarding  the  issues  presented  in  this 
proposal  will  be  considered  when 
formulating  such  guidance  and  final 
modifications  to  regulations. 

Implementation  of  the  requirement  to 
use  charge  offs  and  the  revision  of  the 
risk-based  capital  regulations  will  be 
made  by  promulgation  of  a  final  rule. 

V.  Request  for  Comment 

The  OTS  requests  comments  from  all 
interested  parties  on  the  items  discussed 
in  this  preamble  and  proposed  rule.  OTS 
specifically  requests  comment  on  the 
following  issues: 

1.  Is  the  proposed  policy  on  the 
classification,  valuation  and  regulatory 
capital  treatment  of  troubled,  collateral- 
dependent  loans  and  foreclosed  assets 
appropriate  for  savings  association? 

Will  it  improve  the  likelihood  that  the 
anticipation  of  loss  associated  with 
troubled,  collateral-dependent  loans  is 
reported  in  a  manner  that  enhances 
safety  and  soundness?  Should 
restructured  loans  (Troubled  Debt 
Restructurings)  be  included  in  this 
policy? 

2.  How  does  the  proposed  policy  on 
the  classification,  valuation  and 
regulatory  capital  treatment  of  troubled, 
collateral-dependent  loans  and 
foreclosed  assets  compare  with  that 
used  by  the  bank  regulatory  agencies, 
particularly  the  Office  of  the 
Comptroller  of  the  Currency? 

3.  Is  the  proposal  to  remove  the 
authority  for  savings  associations  to  use 


SVAs  appropriate?  What  are  the 
beneHts  and  costs  of  the  ability  to 
establish  SVAs? 

4.  Should  OTS  adopt  a  transition 
period  for  the  new  requirements?  If  so, 
how  should  OTS  structure  such  a 
transition?  How  will  any  transition 
adopted  by  the  OTS  comport  with  the 
requirement  for  savings  associations  to 
recognize  losses  under  GAAP?  Is  the  use 
of  December  31, 1992  as  the 
implementation  date  appropriate? 

5.  Is  the  proposed  revision  to  the  risk- 
based  capital  standards  appropriate? 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  Office 
certifies  that  this  proposed  rule  will  not 
have  a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12291 

The  Office  has  determined  that  this 
proposed  rule  does  not  constitute  a 
"major  rule”;  therefore,  a  regulatory 
impact  analysis  is  not  required. 

List  of  Subjects 
12  CFR  Part  545 

Accounting,  Consumer  protection. 
Credit,  Electronic  funds  transfers. 
Investments,  Manufactured  homes. 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Saving  associations. 

12  CFR  Part  563 

Accounting,  Advertising,  Crime, 
Currency,  Flood  insurance.  Investments, 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities,  Surety  bonds. 

12  CFR  Part  567 

Capital,  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFR  Part  571 

Accounting,  Conflicts  of  interest. 

Gold,  Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

Accordingly,  the  Director,  Office  of 
Thrift  Supervision,  hereby  proposes  to 
amend  parts  545,  563,  567,  and  571, 
chapter  V,  title  12,  Code  of  Federal 
Regulations,  as  set  forth  below: 

SUBCHAPTER  C— REGULATIONS  FOR 
FEDERAL  SAVINGS  ASSOCIATIONS 

PART  545— OPERATIONS 

1.  The  authority  citation  for  part  545 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462a,  1463, 1464, 1828. 

2.  Section  545.73  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


§  545.73  Inter-American  Savings  and  Loan 
Bank. 

***** 

(a)  The  Federal  savings  association's 
regulatory  capital  meets  the 
requirements  of  §  567.2  of  this  chapter, 
including  any  individual  minimum 
capital  requirement  established  under 
§  567.3  of  this  chapter  or  by  a  capital 
directive  issued  pursuant  to  §  567.4  of 
this  chapter,  and  all  losses  have  been 
offset  by  charge  offs  to  the  extent 
required  by  §  563.172  of  this  chapter; 
*****' 

3.  Section  545.111  is  revised  to  read  as 
follows: 

§  545.1 1 1  Adjustments  to  book  value  of 
assets. 

If  the  Director  determines  that  an 
asset’s  stated  book  value  exceeds  its 
value  or  that  documentation  in  the 
Federal  savings  association’s  loan  Hie  is 
inadequate  to  demonstrate  that  an 
investment  made  under  12  U.S.C. 
1464(c)(3)(C)-(D)  is  sound,  it  may  require 
the  Federal  savings  association  to 
charge  off  the  asset  immediately. 

SUBCHAPTER  D— REGULATIONS 
APPLICABLE  TO  ALL  SAVINGS 
ASSOCIATIONS 

PART  563— OPERATIONS 

4.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a,  1463, 1464. 
1467a,  1468, 1817, 1828,  3806;  42  U.S.C.  4106: 
Pub.  L.  102-242,  sec.  306, 105  Stat.  2236.  2355 
(1991). 

5.  Section  563.160  is  amended  by 
revising  paragraphs  (c)(3)  and  (d)(2)  to 
read  as  follows: 

§  563.160  Classification  of  certain  assets. 
***** 

(c)  Implementation  of  classification 
system.  *  *  * 

***** 

(3)  In  its  quarterly  reports  to  the 
OfHce,  each  savings  association  shall 
include  aggregate  totals  of  assets  that 
the  savings  association  has  classified  in 
each  of  the  three  asset  classification 
categories,  and  the  aggregate  general 
valuation  allowances  established. 

[d]  Effect  of  classification.  »  *  * 

(2)  When,  pursuant  to  this  section, 

either  a  savings  association  or  an 
examiner  has  classified  one  or  more 
assets  or  portions  thereof  Loss,  the 
savings  association  shall  charge  off  such 
amount. 

*♦*♦-: 
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PART  567— CAPITAL 

6.  The  authority  citation  for  part  567 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a.  1463, 1464. 
1467a. 

7.  Section  567.6  is  amended  by 
revising  the  section  heading:  by 
removing  the  period  located  at  the  end 
of  paragraph  (a)(l)(iv)(Q)  and  by  adding 
in  lieu  thereof  a  semicolon;  by  adding 
new  paragraphs  (a](l)(iv)(R]  and 
(a)(l)(iv)(S):  and  by  removing  and 
reserving  paragraph  (a)(l)(v)  to  read  as 
follows: 

§  567.6  Risk-based  capital  credit  risk- 
weight  categories. 

[a]  Risk-weighted  Assets.  *  *  * 

(1)  On-Balance  Sheet  Assets:  *  *  * 

«  «  *  *  * 

(iv)  100  percent  Risk  Weight  (Category  4). 

a  *  e 

***** 

(R)  All  repossessed  assets  or  assets 
that  are  more  than  90  days  past  due;  and 

(S)  Equity  investments  that  the  Office 
determines  have  the  same  risk 
characteristics  as  foreclosed  real  estate 
by  the  savings  association. 
***** 


PART  571— STATEMENTS  OF  POLICY 

8.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552.  559: 12  U.S.C. 

1462a.  1463. 1464. 

9.  Section  571.26  is  amended  by 
removing  paragraph  (b){3)  and  by 
revising  paragraphs  (c)  and  {d)(2)  to 
read  as  follows: 

§  571.26  Classification  of  certain  assets. 
***** 

(c)  Loss.  An  asset  classified  Loss  is 
considered  uncollectible  and  of  such 
little  value  that  continuance  as  an  asset 
of  the  savings  association  is  not 
warranted.  A  loss  classification  does 
not  mean  that  an  asset  does  not  have 
recovery  or  salvage  value,  but  simply 
that  it  is  not  practical  or  desirable  to 
defer  writing  off  all  or  a  portion  of  a 
basically  worthless  asset,  even  though 
partial  recovery  may  be  effected  in  the 
future. 

(d)  Effect  of  classification.  *  *  * 

(2)  When,  pursuant  to  §  563.160  of  this 
subchapter,  either  a  savings  association 
or  an  examiner  hap  classiHed  one  or 
more  assets  or  portions  thereof  Loss,  the 
savings  association  shall  charge  off  such 
amount. 

*  *  *  *  * 

Dated:  June  25, 1992. 

\ 


By  the  Office  of  Thrift  Supervision. 
Timothy  Ryan, 

Director. 

[FR  Doc.  92-24273  Filed  10-6-92: 8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  1, 30, 33, 180  and  190 

Protection  of  Commodity  Customers; 
Risk  Disciosure  by  Futures 
Commission  Merchants  and 
Introducing  Brokers  to  Customers; 
Bankruptcy  Disclosure 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Proposed  rules. 

summary:  As  part  of  its  comprehensive 
review  of  disclosure  requirements 
applicable  to  futures  and  commodity 
option  transactions,  the  Commodity 
Futures  Trading  Commission 
(“Commission”  or  “CFTC”)  is  proposing 
to  revise  various  rules  to  simplify  and 
render  more  effective  the  risk  disclosure 
process  in  several  respects.  The 
proposed  amendments  would:  (1) 

Provide  a  consolidated  risk  disclosure 
statement  applicable  to  domestic  futures 
transactions  as  well  as  foreign  futures 
and  option  transactions;  (2)  provide  that 
the  Commission  may  approve  a  risk 
disclosure  statement  that  has  been 
approved  by  a  foreign  jurisdiction  or 
foreign  self-regulatory  organization  in 
lieu  of  its  own  in  appropriate 
circumstances;  (3)  clarify  the 
requirement  that  the  risk  disclosure 
statement  constitute  a  “separate” 
document;  (4)  permit,  for  accounts  of 
speciHed  categories  of  customers,  a 
single  acknowledgment  format  in  lieu  of 
the  multiple  acknowledgments  and  ' 
elections  currently  required:  and  (5) 
eliminate  the  acknowledgment- 
requirement  with  respect  to  the 
disclosure  concerning  non-cash  margin. 
Other  proposed  amendments  would 
simplify  bulk  transfers  of  customer 
accounts  and  clarify  the  existing  notice 
requirement  to  assure  that  the 
Commission  will  receive  early  warning 
of  substantial  bulk  transfers  of  customer 
accounts.  The  Commission  is  also 
requesting  comment  on  a  number  of 
additional  issues  relating  to  the 
disclosure  process. 

DATES:  Comments  must  be  submitted  on 
or  before  December  7, 1992. 

ADDRESSES:  Comments  should  be  sent 
to  Commodity  Futures  Trading 
Commission,  2033  K  Street.  NW., 
Washington,  DC  20581,  Attention: 


Secretariat.  Reference  should  be  made 
to  Risk  Disclosure  Rules. 

FOR  FURTHER  INFORMATION  CONTACT. 
Susan  C.  Ervin,  Deputy  Director/Chief 
Counsel,  or  Lawrence  B.  Patent, 

Associate  Chief  Counsel,  Division  of 
Trading  and  Markets,  Commodity 
Futures  Trading  Commission.  2033  K 
Street.  NW.,  Washington,  DC  20581; 
telephone:  (202)  254-8955. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Commission  is  reviewing  the 
disclosure  requirements  currently 
applicable  to  futures  and  commodity 
option  transactions  with  the  objective  of 
rendering  the  disclosure  process  more 
effective  in  light  of  developing  trends 
toward  increased  crossborder  trading, 
establishment  of  electronic  trading 
systems  and  interest  in  the  formulation 
of  special  disclosure  documents  for 
users  of  such  systems.  The  Commission 
is  seeking  public  comment  on  a  number 
of  broad  issues  relating  to  the  disclosure 
process  and  on  a  number  of  specific 
proposals  designed  to  simplify  required 
disclosures. 

A.  Rule  1.55 

Commission  Rule  1.55(a],  17  CFR 
1.55(a)  (1992),  ‘  requires  an  FCM  or,  in 
the  case  of  an  introduced  account,  an  IB. 
to  provide  each  new  customer  with  a 
risk  disclosure  statement  containing  the 
language  set  forth  in  Rule  1.55(b).  An 
acknowledgment,  signed  and  dated  by 
the  customer,  conHrming  that  he 
received  and  understood  the  disclosure 
statement  must  be  received  by  the  FCM 
or,  with  respect  to  introduced  accounts, 
the  IB.  before  a  commodity  futures 
account  may  be  opened  for  the 
customer.*  The  Commission  adopted 
Rule  1.55,  in  connection  with  the 
implementation  of  its  customer 
protection  rules,  to  assure  that  futures 
customers  are  provided  a  simple, 
succinct  and  prominent  disclosure  of  the 
risks  of  commodity  futures  trading.  43 
FR  31886,  31888  (July  24, 1978).  As 
explained  by  the  Commission  in 
adopting  Rule  1.55,  such  a  risk 
disclosure  statement  generally  is 
intended  to  “advise  new  customers  of 
the  substantial  risk  of  loss  inherent  in 
trading  commodity  futures.”  Id.  The  risk 
disclosure  statement  also  is  designed  “to 


‘  Commission  regulations  are  found  in  Title  17  of 
the  Code  of  Federal  Regulations. 

*  Rule  1.5S(c]  requires  the  FCM  or.  in  the  case  of 
an  introduced  account,  the  IB.  to  retain  the 
acknowledgment  in  accordance  with  Rule  1.31. 
Because  of  the  other  proposed  amendments  to  Rule 
1.55  discussed  herein,  that  paragraph  would  be 
redesignated  as  paragraph  (e)  but  otherwise 
unchanged. 
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alert  prospective  customers  to  the 
possibility  that  futures  trading  may  not 
be  suitable  for  them  in  light  of  their 
financial  condition.”  Id. 

In  adopting  Rule  1.55,  the  Commission 
made  clear  that  the  prescribed 
disclosure  statement  was  not  meant  to 
be  an  exhaustive  explanation  of  the 
mechanics  and  risks  of  futures  trading 
but.  instead,  to  highlight  some  of  the 
inherent  generic  risks  of  futures  trading 
for  new  customers.  Therefore,  as  Rule 
1.55(d]  expressly  provides,  furnishing  a 
customer  with  a  risk  disclosure 
statement  does  not  relieve  an  FCM  or  an 
IB  from  any  other  disclosure  obligation 
it  may  have  under  applicable  law.  50  FR 
5380,  5382  (February  8, 1985).  The 
disclosure  obligations  of  FC^s  and  IBs 
include  the  obligation  to  disclose  all 
material  information  to  their  customers. 
Id.  at  5381. 

B.  Rule  30.6 

Rule  30.6(a)(1)  requires  an  FCM  or,  in 
the  case  of  an  introduced  account,  an  IB, 
to  provide  each  new  foreign  futures  or 
option  customer  with  a  risk  disclosure 
statement  containing  the  text  speciHed 
in  that  provision  prior  to  opening  a 
foreign  futures  or  foreign  option  account 
for  such  customer.  Rule  30.6(a)(2) 
requires  an  FCM  or,  in  the  case  of  an 
introduced  account,  an  IB,  who  has 
received  general  discretionary  authority 
to  engage  in  foreign  futures  or  foreign 
option  trading  on  behalf  of  a  foreign 
futures  or  foreign  option  customer,  to 
receive  a  separate  acknowledgment, 
signed  and  dated  by  such  customer,  that 
he  has  received  and  understood  the  risk 
disclosure  statement.®  Currently,  this 
acknowledgment  can  be  included  in  the 
grant  of  discretion  for  which  a  signature 
would  be  otherwise  required  in  any 
event  or  in  the  risk  disclosure  statement. 

The  Commission  adopted  Rule  30.6  to 
enhance  customer  protection  in  the 
context  of  foreign  futures  and  foreign 
option  trading.  The  purpose  of  Rule  30.6 
is  to  assure  that  futures  customers  are 
provided  a  brief  but  prominent 
disclosure  of  the  risks  of  foreign  futures 
and  option  trading.  Specifically,  Rule 
30.6  highlights  the  following  inherent 
risks  of  foreign  futures  and  option 
trading:  (1)  participation  in  foreign 
futures  and  option  trading  involves  the 
execution  and  clearance  of  trades  on  or 
subject  to  the  rules  of  a  foreign  board  of 
trade:  (2)  neither  the  Commission,  the 
National  Futures  Association  (“NFA”) 
or  any  domestic  exchange  regulates  the 
activities  of  foreign  boards  of  trade  or 

*  Rule  30.6(c)  provides  that  in  instances  where 
such  a  separate  acknowledgment  is  required  the 
FCM  or  IB  must  retain  such  acknowledi^ent  in 
accordance  with  Rule  1.31. 


has  the  power  to  compel  enforcement  of 
the  rules  of  such  foreign  boards  of  trade 
or  applicable  foreign  laws;  (3)  foreign 
futures  and  option  customers  may  not  be 
afforded  certain  remedial  mechanisms 
available  to  customers  trading 
commodity  futures  and  options 
domestically,  including  alternative 
methods  to  resolve  futures-related 
disputes  such  as  reparation  proceedings 
before  the  Commission  and  arbitration 
proceedings  before  the  NFA  or  domestic 
futures  exchanges;  and  (4)  the  price  of 
any  foreign  futures  or  option  contract 
and,  therefore,  the  potential  profit  and 
loss  thereon,  may  be  affected  by 
variations  in  the  foreign  exchange  rate 
over  time. 

C.  Rule  190.10 

Part  190  of  the  Commission’s 
regulations  implements  Subchapter  IV  of 
Chapter  7  of  the  Bankruptcy  Reform  Act 
of  1978,  which  applies  to  commodity 
broker  liquidations.  48  FR  8716  (March  1, 
1983).  Rule  190.10(c)  prohibits  FCMs  and 
other  commodity  brokers  within  the 
meaning  of  Rule  190.01(f),*  except 
clearing  organizations,  from  accepting 
property  other  than  cash  from  or  for  Ae 
accoimt  of  a  customer  to  margin, 
guarantee,  or  secure  a  futures  contract 
unless  Ae  commoAty  broker  first 
furnishes  the  customer  with  Ae 
disclosure  statement  prescribed  in 
paragraph  190.10(c)(2),  The  FCM  or 
oAer  commodity  broker  must  also 
receive  a  signed  acknowledgment  from 
Ae  customer  Aat  he  received  and 
understood  the  contents  of  such 
Asclosure  statement  or,  if  the  statement 
is  contained  in  the  customer  agreement, 
the  customer  must  separately  endorse 
the  page  on  which  the  disclosure 
statement  appears. 

The  disclosure  statement  required  by 
Rule  190.10(c)  states,  in  part,  that  in  the 
event  of  a  commodity  broker 
bankruptcy,  customer  property, 
including  property  specifically  traceable 
to  the  customer,  will  be  returned  to  Ae 
customer  only  to  the  extent  of  the 
customer’s  pro  rata  share  of  all  property 
available  for  distribution  to  customers.® 

*  Rule  190J)l(f)  defines  “commodity  broker"  as 
any  person  who  is  registered  or  required  to  register 
as  an  FCM  under  the  Commodity  ^change  Act 
(“Act"),  including  a  person  registered  or  required  to 
be  registered  as  such  under  Parts  32  and  33  of  the 
Commission's  regulations,  a  commodity  options 
dealer,  a  foreign  futures  commission  merchant,  a 
clearing  organization  and  a  leverage  transaction 
merchant  with  reaptect  to  which  there  is  a  customer. 

*  The  requisite  disclosure  statement  also  states 
that  notice  concerning  the  terms  for  the  return  of 
specifically  identifiable  property  will  be  provided 
by  publication  in  a  newspaper  of  general  circulation 
and  that  the  Commission's  regulations  concerning 
commodity  broker  bankruptcies  can  be  found  at  17 
Code  of  Federal  Regulations  part  190.  Rule  190.10(c]. 


The  Rule  190.10(c)  Asclosure 
requirement  was  designed  to  assure  Aat 
customers  depositing  property  other 
than  cash,  such  as  securities,  to  margin 
a  futures  contract  understand  that  the 
return  of  such  property  is  subject  to  the 
pro  rata  distribution  provisions  of  Ae 
Bankruptcy  Code  and  Aat  such  property 
thus  might  not  be  returnable  in  full  even 
if  identified  as  property  deposited  by  a 
specific  customer.  48  FR  2^77,  28979 
(June  24, 1983):  48  FR  8716,  8738  (March 

I,  1983). 

II.  Commission  Proposals 

A.  Risk  Disclosure  Enhancement 

Currently,  at  the  time  of  opening  an 
account,  commodity  futures  and  options 
customers  are  provided  Ae  risk 
disclosure  statements  described  above 
in  addition  to  various  risk  disclosure 
statements  required  by  self-regulatory 
organizations.  Risk  disclosure 
requirements  applicable  to  foreign 
futures  and  options  have  been 
promulgated  by  Ae  NFA  (Compliance 
Rule  2-28),  the  Chicago  Mercantile 
Exchange  (Rule  874)  and  Ae  Commodity 
Exchange,  Inc.  (Rule  5.14)  as  a  result  of 
the  development  of  trading  linkages 
between  domestic  and  foreign  futures 
exchanges.®  These  rules  require 
disclosure  of  Ae  risks  of  foreign  futures 
and  foreign  option  trading  and  thus  are 
designed  to  serve  objectives  similar  to 
those  of  the  risk  disclosure  requirements 
of  Commission  Rule  30.8.'^ 

A  number  of  Commission  registrants 
have  urged  Ae  Commission  to  reduce 
the  number  of  required  risk  disclosure 
statements  and  required  disclosure 
acknowledgments  by  futures 
customers,®  The  Commission  has 

‘  These  linkages  operate  such  that  a  trade 
executed  on  one  exchange  liquidates  or  establishes 
a  position  on  the  other  exchange.  See  Agreement  for 
the  Creation  of  a  Mutual  Offset  System  Between  the 
Chicago  Mercantile  Exchange  and  The  Singapore 
International  Monetary  Exchange  Limited,  dated  as 
of  June  28, 1984;  Linkage  Agreement  Between  the 
Commodity  Exchange,  Inc.  and  the  Sydney  Futures 
Exchange,  Limited,  dated  February  1, 1985. 

'  National  Futures  Association  Compliance  Rule 
2-28,  Chicago  Mercantile  Exchange  Rule  674  and 
Commodity  Exchange,  Inc.  Rule  5.14  require  that 
disclosure  be  made  on  a  customer  authorization 
document,  executed  by  the  customer  prior  to 
effecting  any  transaction  on  a  foreign  board  of 
trade,  which  authorizes  the  member  or  member  firm 
to  effect  such  a  transaction  on  the  customer's 
behalf.  Such  authorizations  must  be  maintained  on 
file  with  the  relevant  member  firm.  Each  of  these 
rules  provides  that  its  requirements  may  be  satisfied 
by  including  in  the  customer  authorization 
document  the  language  set  forth  in  the  risk 
disclosure  statement  specified  in  Commission  Rule 
30.6. 

*  As  the  preceding  text  makes  clear,  however, 
several  risk  disclosure  statements  required  in 
particular  contexts  are  mandated  by  self-regulatory 
organizations  rather  than  by  the  Commission. 
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initiated  this  rulemaking  proceeding  for 
the  purpose  of  better  achieving  the 
customer  protection  functions  of  existing 
disclosure  rules  by  simplifying  the  risk 
disclosure  process  for  Commission 
registrants.  Among  other  things,  the 
proposed  rule  amendments  would 
consolidate  the  risk  disclosure 
statements  prescribed  by  Rules  1.55  and 

30.6  and  eliminate  the  acknowledgment 
requirement  of  Rule  190.10  except  in 
instances  where  the  Rule  190.10(c)(2) 
disclosure  statement  incorporates  a 
subordination  agreement  executed  by  a 
customer  depositing  margin  in  foreign 
currencies  in  foreign  depositories  and 
the  subordination  agreement  is  not 
separately  executed.®  In  addition,  these 
rule  amendments  would  permit  the  use 
of  a  risk  disclosure  document  approved 
by  a  foreign  jurisdiction  (or  multiple 
foreign  jurisdictions)  in  lieu  of  the  risk 
disclosure  document  required  by  Rule 
1.55,  provided  that  that  document  had 
been  approved  for  U.S.  customers  by  the 
Commission.  In  addition,  the  proposed 
amendments  would  eliminate  the 
requirement  of  separate  customer 
acknowledgments  of  the  risk  disclosure 
statements  required  by  Rules  1.55,  30.6, 

33.7  and  of  elections  required  under 
Rules  180.3  and  190.06(d)  for  specified 
categories  of  customers. 

1.  Consolidation  of  1.55  and  30.6 
Disclosure  Statements 

With  respect  to  Rules  1.55  and  30.6, 
the  Commission  believes  that  a 
consolidated  risk  disclosure  statement 
that  warns  of  the  risks  of  domestic 
futures  trading  and  foreign  futures  and 
option  trading  may  provide  simpler  and 
equally  or  even  more  effective  risk 
disclosure  than  multiple  statements. 
Such  consolidation  should  preserve  the 
substance  of  such  disclosure  and  its 
effectiveness  for  customer  protection 
purposes  and  also  serve  to  alleviate 
certain  burdens  on  firms.  The  proposed 
consolidated  risk  disclosure  statement 
incorporates  the  bulk  of  the  language  of 
the  Rule  1.55  and  Rule  30.6  risk 
disclosure  statements,  with  editorial 
revisions,  such  as  the  omission  of 
duplicative  language,  for  greater  clarity 
and  economy.*®  The  consolidated  risk 


*  See  Financial  and  Segregation  Interpretation 
No.  12 — “Deposit  of  Customer  Funds  in  Foreign 
Depositories,"  53  FR  46911  (November  21. 1988).  The 
Commission  stated  that  the  subordination 
agreement  discussed  in  Financial  and  Segregation 
Interpretation  No.  12  may  be  incorporated  into  the 
Rule  190.10(c)  bankruptcy  disclosure  document  or 
separately  executed.  Id.  at  46913-46914. 

Examples  of  such  revisions  include:  (i) 
paragraph  (2)  of  the  current  Rule  1.55  risk  disclosure 
statement  (“Under  certain  market  conditions,  you 
may  find  it  difficult  or  impossible  to  liquidate  a 
position.  This  can  occur,  for  example,  when  the 
market  makes  a  ‘limit  move'  ”)  would  be  revised  to 


disclosure  statement  would  provide  the 
same  substantive  information  to 
customers  as  the  risk  disclosure 
statements  currently  prescribed  by 
Rules  1.55  and  30.6  and  would  be 
consistent  with  the  purposes  of  those 
rules,  Le..  to  provide  customers  with  a 
clear,  succinct  and  prominent  disclosure 
of  the  risks  of  domestic  futures  trading 
and  foreign  futures  and  option  trading.** 
The  Commission  emphasizes  that 
providing  the  revised  risk  disclosure 
statement  set  forth  in  the  proposed 
amendments  to  Rule  1.55  would  satisfy  a 
firm's  obligation  to  provide  a  risk 
disclosure  statement  with  respect  to 
domestic  futures  and  foreign  futures  and 
options  trading.  Consequently,  the 
Commission  proposes  to  modify  Rule 
30.6(a)  to  require  that  the  Rule  1.55  risk 
disclosure  statement,  which  will  include 
the  consolidated  risk  disclosures  for 
foreign  and  domestic  futures  and 
options  trading,  be  provided.  Further, 
the  Commission  believes  that  the 
revised  risk  disclosure  statement  should 
obviate  special  linked  market 
disclosures  currently  required  by  CME 
Rule  874,  which  permits  the  use  of  the 
language  contained  in  Rule  30.6.*® 


read  “Under  certain  market  conditions,  you  may 
Find  it  difficult  or  impossible  to  liquidate  a  position. 
This  can  occur,  for  example,  when  the  market 
reaches  a  daily  price  fluctuation  limit  (‘limit  move') 
(emphasis  added);  (ii)  paragraph  (3)  of  the  current 
Rule  1.55  risk  disclosure  statement  (“Placing 
contingent  orders,  such  as  'stop-loss'  or  'stop-limit' 
orders,  will  not  necessarily  limit  your  losses  to  the 
intended  amounts,  since  market  conditions  may 
make  it  impossible  to  execute  such  orders")  would 
be  revised  to  read  “Placing  contingent  orders,  such 
as  ‘stop-loss'  or  'stop-limit'  orders,  will  not 
necessarily  limit  your  losses  to  the  intended 
amounts,  since  market  conditions  on  the  exchange 
where  the  order  is  placed  may  make  it  impossible  to 
execute  such  orders.”  (emphasis  added);  (iii)  part  of 
paragraph  (3)  of  the  Rule  ^.6  risk  disclosure 
statement  (“Tlierefore,  you  should  obtain  as  much 
information  as  possible  from  your  account 
executive  concerning  the  foreign  rules  which  will 
apply  to  your  particular  transaction”)  would  be 
revised  to  read  “Before  you  trade,  you  should 
familiarize  yourself  with  the  foreign  rules  which  will 
apply  to  your  particular  transaction.”;  (iv)  the  first 
sentence  (‘This  statement  is  furnished  to  you 
because  rule  1.55  of  the  Commodity  Futures  Trading 
Commission  requires  it.“)  and  the  last  sentence 
(“You  should  therefore  carefully  study  futures 
trading  before  you  trade.")  of  the  current  1.55  risk 
disclosure  statement  would  be  omitted.  Other 
technical  revisions  of  an  editorial  nature  to 
facilitate  consolidation  of  the  Rule  1.55  and  30.6 
disclosure  documents  without  modifying  the 
substance  of  the  required  disclosures  would  also  be 
made. 

*  ‘  This  proposal  does  not  affect  the  risk 
disclosure  requirements  of  Rule  33.7  with  regard  to 
domestic  exchange-traded  options  trading  but 
comment  is  requested  as  to  how  such  disclosure 
could  be  made  more  effective  in  the  context  of  these 
proposed  changes.  Proposed  amendments  to  Rule 
33.7,  discussed  infra,  address  disclosure  procedures 
in  the  context  of  bulk  transfers  of  customer 
accounts. 

**  See  footnote  7  supra. 


The  Commission  intends  that  the 
consolidated  risk  disclosure  statement 
may  be  presented  to  a  non-English 
speaking  customer  in  a  foreign  language 
that  such  customer  understands  rather 
than  in  English,  provided  that  the 
disclosure  statement  provided  is  an 
accurate  translation  of  the  English 
version  and  that  the  English  text  is 
provided  upon  request.  Delivery  of  the 
consolidated  risk  disclosure  statement 
to  a  foreign  customer  would  not 
preclude  delivery  to  that  customer  of 
any  additional  disclosure  documents 
required  by  a  foreign  regulator. 

However,  at  least  in  some  instances,  the 
consolidated  risk  disclosure  statement 
may  satisfy  the  risk  disclosure  concerns 
of  foreign  regulators  and  potentially  may 
be  useable  as  a  substitute  for  the  risk 
disclosure  statements  otherwise 
required  in  the  foreign  jurisdiction. 

2.  Use  of  Foreign  Risk  Disclosure 
Statement  To  Satisfy  Rule  1.55 

To  reduce  the  duplication  of  required 
generic  risk  disclosures  in  the 
international  markets,  the  Commission 
also  is  proposing  to  provide  a 
mechanism  for  substitution  of  certain 
foreign  risk  disclosure  statements  or 
multi-jurisdiction  risk  disclosure 
statements  for  the  Rule  1.55  statement. 
New  paragraph  (c)  of  Rule  1.55  would 
permit  an  FCM  doing  business  in  several 
jurisdictions  to  use  a  common  risk 
disclosure  document  for  purposes  of 
satisfying  the  Rule  1.55  and  30.6  risk 
disclosure  requirements,  provided  the 
Commission  and  the  applicable  foreign 
jurisdiction  had  previously  approved  the 
use  of  the  statement  for  such  purposes. 
Thus,  foreign  and  U.S.-based  firms  could 
use  essentially  the  same  disclosure 
document,  and  hence  a  single  document, 
for  foreign  and  U.S.  customers.  Proposed 
Rule  1.55(c)  contemplates  that  the 
Commission  would,  upon  application  of 
a  firm  or  foreign  regulatory  or  self- 
regulatory  organization,  review  the 
foreign  risk  disclosure  statement  to 
determine  whether  it  provides 
disclosures  comparable  in  substance  to 
those  provided  by  the  statements 
required  by  Rules  1.55  and  30.6  or  the 
consolidated  statement  proposed  herein. 
The  Commission  believes  that  it  is 
desirable  to  reduce  duplicative 
disclosure  requirements  resulting  from 
cross-border  futures  transactions 
provided  that,  as  appropriate,  any 
special  risks  of  foreign  trading  are 
disclosed.  This  rule  contemplates  a 
mechanism  for  eventually  substituting  a 
uniform  disclosure  format,  accepted 
internationally,  that  could  be  used  on  a 
general  basis  and  supplemented  as 
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warranted  for  particular  kinds  of 
transactions  or  special  markets. 

Delivery  of  the  proposed  consolidated 
risk  disclosure  statement,  like  delivery 
of  the  current  Rule  1.55  risk  disclosure 
statement,  would  remain  subject  to  the 
proviso  that  Rule  1.55  “does  not  relieve 
a  futures  commission  merchant  or 
introducing  broker  from  any  other 
disclosure  obligation  it  may  have  under 
applicable  law.”  Similarly,  Rule 
30.6(e)  of  the  Commission’s  foreign 
futures  rules  states  that  Rule  30.6  does 
not  relieve  an  FCM,  IB,  commodity  pool 
operator  or  commodity  trading  advisor 
“from  any  other  disclosure  obligation  it 
may  have  under  applicable  law  or 
regiilation.”  Differences  between 
products  may  warrant  such  additional 
disclosure.  For  example,  the 
Commission  has  required  additional 
disclosure  with  respect  to  foreign 
options  offered  on  exchanges  that 
employ  futures-style  margining,  due  to 
the  fact,  among  others,  that  such 
margins  will  affect  options  pricing.  See, 
e.g.,  54  FR  50348,  Exhibit  B  (December  6, 
1989);  54  FR  50356,  Exhibit  B  (December 
6, 1989). 

3.  Elimination  of  190.10(c) 
Acknowledgment 

To  further  simplify  the  risk  disclosure 
process,  the  Commission  is  proposing  to 
eliminate  the  acknowledgment 
requirement  of  Rule  190.10(c)(2).  In 
adopting  Rule  190.10(c)(2)  in  1983,  the 
Commission  stressed  the  special  need 
for  disclosure  concerning  the  treatment 
of  non-cash  margin  in  FCM 
bankruptcies.  Such  disclosure  was 
warranted  “[i]n  view  of  the  prior 
treatment  of  specifically  identifiable 
securities  in  the  bankruptcy  of  securities 
firms"  and  the  resulting  likelihood  that 
customers  might  believe  that  their  right 
to  the  return  of  non-cash  margin  would 
be  unaffected  by  the  pro  rata 
distribution  provisions  of  the 
Bankruptcy  Code,  which  apply  equally 
to  cash  and  non-cash  customer  property. 
48  FR  8716,  8738  (March  1, 1983), 

However,  as  the  commodity  broker 
provisions  of  the  Bankruptcy  Code  have 
now  been  in  effect  for  approximately 
fifteen  years  and  the  Commission’s 
bankruptcy  rules  for  nearly  ten  years, 
the  Commission  believes  that  the  Rule 
190.10(c)(2)  disclosure  concerning  the 
bankruptcy  treatment  of  non-cash 
margin,  while  still  appropriate,  may  no 
longer  warrant  the  increased  burdens 
created  by  the  separate 


This  proviso  is  currently  contained  in 
paragraph  (d)  of  Rule  1.55.  Because  of  the  other 
proposed  amendments  to  Rule  1.55  discussed 
herein,  that  paragraph  would  be  redesignated  as 
paragraph  (0  but  otherwise  unchanged. 


acknowledgment  requirement. 
Accordingly,  the  Commission  believes 
that  the  aclmowledgment  requirement  of 
Rule  190.10(c)(l)(ii)  can  be  eliminated 
without  materially  reducing  customer 
protection.  This  proposal  to  delete  the 
separate  acknowledgment  requirement 
would  not  apply,  however,  to  the  extent 
that  a  Rule  190.10(c)(2)  disclosure 
statement  incorporates  a  subordination 
agreement  for  a  customer  depositing 
margin  in  foreign  depositories.^'* 
Separate  acknowledgment  of  the 
190.10(c)(2)  disclosure  statement  in  this 
context  is  a  substitute  for  execution  of  a 
separate  subordination  agreement.  A 
separate  acknowledgment  also  would 
continue  to  be  necessary  where 
subordination  is  required  for  certain 
purposes  such  as  cross-margining 
relative  to  bankruptcy  of  the  firm  at 
which  the  affected  customer  does 
business.  This  is  because  to  be  effective, 
such  subordination  requires  a  contract 
to  be  executed  by  the  customer.  See 
Financial  and  Segregation  Interpretation 
No.  12,  supra  note  9. 

4.  Single  Signature  Acknowledgment 
Format  for  Specified  Customers 

The  Commission  has  received  a 
number  of  requests  from  FCMs  to  reduce 
or  eliminate  the  requirement  of  separate 
custonmr  acknowledgments  of  the  risk 
disclosure  statements  required  by  Rules 
1.55,  30.6,  33.7  and  190.10.  In  response  to 
requests  from  FCMs  who  have  sought 
relief  from  these  requirements  for 
certain  institutional  customers  on  the 
ground  that  multiple  customer 
acknowledgments  are  unnecessarily 
burdensome  for  sophisticated  market 
users,  the  Commission’s  Division  of 
Trading  and  Markets  (“Division”) 
previously  has  provided  “no-action” 
relief  to  simplify  the  account  opening 
process  for  specified  categories  of 
customers.  Most  recently,  on  April  14, 
1992,  the  Division  issued  to  the  Law  and 
Compliance  Division  of  the  Futures 
Industry  Association,  on  behalf  of  all 
FCMs,  “no-action”  relief  with  respect  to 
the  use  of  simplified  account  opening 
procedures  for  certain  customers.*®  The 
simplified  format  permitted  under  the 
Division’s  no-action  position  allows 
FCMs,  with  respect  to  customers  in 
specified  categories,  to  obtain  a  single 
acknowledgment  at  the  end  of  the 
customer  agreement  or  on  a  separate 
checkoff  page  in  lieu  of  the  requirement 
to  obtain  separate  customer 
acknowledgments  of  disclosure 
documents  required  under  Rules  1.55, 


'*  See  note  9,  supra. 

See  CFTC  Interpretative  Letter  No.  92-5 
[Current  Transfer  Binder]  Comm.  Put.  L  Rep.  (CCH) 
^  25,272  (April  14, 1992). 


30.6,  33.7  and  190.10  and  the  elections 
required  by  Rules  180.3  and  190.06(d).** 
'The  no-action  relief  currently  is  granted 
on  an  omnibus  basis  to  FCMs  opening 
accounts  fon  (1)  customers  who  qualify 
for  exclusion  from  the  definition  of 
commodity  pool  operator  pursuant  to 
Rule  4.5,  i.e.,  (i)  registered  investment 
companies,  (ii)  state  regulated  insurance 
companies,  (iii)  state  or  federally 
regulated  financial  depository 
institutions,  and  (iv)  certain  pension 
plans  subject  to  regulation  imder  the 
Employee  Retirement  Income  Security 
Act  of  1974  (“ERISA”);  *^  and  (2) 
customers  constituting  qualified  eligible 
participants  (“QEPs”)  as  set  forth  in 
Rule  4.7  *"  (which  was  then  in  proposed 


**  Under  the  following  Commission  rules,  an  FCM 
(or,  where  applicable,  an  introducing  broker)  is 
prohibited  from  opening  a  commodity  interest 
account  without  First  providing  the  customer  with 
certain  disclosure  statements  and  receiving  a  signed 
customer  acknowledgment  form  stating  that  the  risk 
disclosure  statements  have  been  received  and  T 

understood  by  the  customer  Rule  1.55  (domestic 
futures  trading  risk  disclosure  statement);  Rule  30.6 
(foreign  futures  and  options  risk  disclosure 
statement):  Rule  33.7  (domestic  exchange-traded 
commodity  options  risk  disclosure  statement):  and 
Rule  190.10  (bankruptcy  disclosure  statement  for 
non-cash  margin). 

Rule  180.3  provides,  among  other  things,  that  if  an 
arbitration  or  other  customer  dispute  settlement 
agreement  between  a  commodity  professional  and 
its  customer  is  contained  as  a  clause  or  clauses 
within  a  broader  agreement,  the  customer  must 
separately  endorse  the  clause  or  clauses 
constituting  the  arbitration  or  dispute  settlement 
agreement  and  the  cautionary  language  specified  in 
the  rule.  Rule  190.06(d)  requires  a  commodity  broker 
to  provide  each  customer  the  opportunity,  when 
undertaking  its  first  hedging  contract,  to  specify 
whether  in  the  event  of  a  bankruptcy  such  customer 
prefers  that  open  contracts  held  in  a  hedging 
account  be  liquidated  without  seeking  customer 
instructions  in  the  event  of  bankruptcy. 

The  procedure  available  under  proposed  Rule 
1.55(d)  would  be  available  to  any  of  these  entities 
regardless  of  whether  they  operate  a  “qualifying 
entity”  under  Rule  4.5(b)  (l)-{4).  In  addition, 
comparably  regulated  foreign  entities  would  be 
entitled  to  use  the  proposed  procedure. 

Generally,  under  final  Rule  4.7,  the  term 
qualified  eligible  participant  (“QEP”)  includes  the 
following  categories  of  customers:  (1)  brokers  or 
dealers  registered  under  the  Securities  and 
Exchange  Act,  FCMs  and  certain  commodity  pool 
operators  ("CPOs”)  and  commodity  trading  advisors 
(“CTAs”)  registered  under  the  Commodity 
Exchange  Act.  To  be  QEPs,  CPOs  and  CTAs  must 
have  been  registered  and  active  as  such  for  two 
years.  Alternatively,  CPOs  must  operate  pools 
which  contain  in  the  aggregate  total  assets  in  excess 
of  $5,000,000  and  CTAs  must  provide  commodity 
interest  trading  advice  to  commodity  accounts 
which  contain  in  the  aggregate  total  assets  in  excess 
of  $5,000,000  deposited  at  one  or  more  FCMs.  QEPs 
also  include:  (1)  Natural  persons  and  entities, 
including  certain  corporations,  partnerships  or 
similar  entities,  commodity  pools,  banks,  savings 
and  loan  associations,  insurance  companies, 
registered  investment  companies,  and  employee 
benefit  plans,  which  meet  a  portfolio  requirement 
and  in  certain  instances  other  requirements  with 
respect  to  total  assets,  net  worth  or  annual  income; 

(2)  certain  non-United  States  persons;  and  (3) 

Continued 
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form).*®  Essentially,  the  general  no¬ 
action  position  expanded  relief 
previously  provided  by  the  Division  on  a 
case-by-case  basis.*® 

The  Commission  is  proposing  to 
codify  the  no-action  relief  granted  by  the 
Division’s  April  14, 1992  letter  in  a  new 
paragraph  (d)  of  Rule  1.55.  The 
simplified  format  permitted  under  the 
proposed  provision  would  allow  FCMs 
to  obtain  a  single  acknowledgment  for 
the  disclosure  statements  required  by 
Rule  1.55,  30.6,  33.7  and  the  elections 
required  under  Rule  180.3  and  190.06 
from  customers  in  specihed 
categories.**  The  proposed  rule  would 
be  limited  to  FCMs  opening  accounts  for 
customers  in  the  following  categories: 
persons  or  entities  constituting  eligible 
persons  under  Rule  4.5(a)  or  “qualihed 
eligible  participants”  (“QEPs")  under 
Rule  4.7.  Entities  qualifying  for  relief 
under  Rule  4.5  are,  by  defmition, 
institutions  that  are  subject  to  extensive 
federal  or  state  regulation,  i.e., 
otherwise  regulated  entities.  Similarly, 
under  Rule  4.7,  QEP  status  is  dependent 
upon  indicia  of  investment  expertise  and 
experience,  such  as  the  registered  status 
of  certain  investment  professionals  or, 
in  addition  to  satisfaction  of  the 
financial  qualiEcations  requisite  to 
accredited  investor  status  under  SEC 


entities  in  which  all  the  equity  owners  are  QEPs. 
With  respect  to  category  (1)  above,  the  QEP 
definition  includes  a  portfolio  requirement  which 
requires  that  the  person  or  entity;  (i]  own  in  excess 
of  $2  million  in  securities  of  unafiFiiiated  issuers  and 
other  investment  property;  (ii)  have  had  on  deposit 
at  an  FCM  at  any  time  during  the  preceding  six 
months  in  excess  of  $200,000  in  exchange-specified 
initial  margin  and  option  premiums  for  commodity 
interest  trading;  or  (iii)  own  portfolio  comprised  of  a 
combination  of  (i)  and  (ii).  See  57  Fed.  Reg.  34853 
(August  7, 1992). 

*•  See  57  FR  3148  Qanuary  28, 1992). 

In  two  prior  no-action  letters  the  Division  had 
addressed  the  use  of  customer  agreements  providing 
for  only  one  signature  for  acknowledgment  of  all 
required  risk  disclosure  statements  by  certain 
sophisticated  institutional  customers.  In  a  July  1987 
letter,  the  Division  stated  that  it  would  not 
recommend  enforcement  action  against  an  FCM 
solely  for  using  a  single  signature  and 
acknowledgment  Hne  format  in  its  customer  account 
documents  for  Tinancial  institutions  identified  in 
Commission  Rule  4.5(a)  (l}-(4).  See  letter  horn 
Andrea  M.  Corcoran,  Director,  Division  of  Trading 
and  Markets,  Commodity  Futures  Trading 
Commission  to  Philip  McBride  fohnson.  Esq.,  dated 
July  22, 1987  (unpublished).  In  a  second  no-action 
letter,  the  Division  granted  comparable  relief  in  the 
context  of  certain  foreign  trading  vehicles  regulated 
in  a  manner  equivalent  to  Rule  4.5  trading  vehicles, 
organized  under  the  laws  of  specified  jurisdictions 
and  having  assets  of  $250  million  or  more.  See  letter 
from  Susan  C  Ervin,  Chief  Counsel,  Division  of 
Trading  and  Markets,  Commodity  Futures  Trading 
Commission  to  Stephen  F.  Selig,  Esq.,  dated 
September  21, 1969  (unpublished). 

Proposed  Rule  1.55(d)  will  not  apply  to  the 
acknowledgment  required  under  Rule  190.10(c)  due 
to  the  Commission's  proposal,  set  forth  herein,  to 
eliminate  the  acknowledgment  requirement 
contained  in  Rule  190l10(c)(2). 


Regulation  D,  ownership  of  an 
investment  portfolio  of  su^icient  size  to 
indicate  a  high  degree  of  sophistication 
with  regard  to  investments  as  well  as 
financial  resources  to  withstand  the 
risks  of  commodity  pool  investments.** 
These  criteria  support  the  conclusion 
that  such  categories  of  customers  should 
not  need  the  protections  afforded  by 
separate  acknowledgments  of  the 
various  risk  disclosure  statements.  The 
single  signature  format  is  appropriate 
for  foreign  persons,  who  are  not 
required  to  be  either  accredited 
investors  under  SEC  Regulation  D  or  to 
meet  a  portfolio  requirenient  in  order  to 
constitute  QEPs  under  Rule  4.7,  because 
the  Commission’s  disclosure  rules  are 
focused  on  protection  of  United  States 
customers. 

Proposed  Rule  1.55(d)  contemplates 
that  an  FCM  or  IB  would  include  on  a 
separate  page  or  incorporate  in  the 
customer  agreement  a  list  of  all  required 
disclosure  statements  and  elections, 
which  the  customer  would  acknowledge 
by  checking  a  box  next  to  the 
appropriate  acknowledgment  and 
election  and  by  signing  a  single 
signature  line  at  the  bottom  of  the  page 
to  acknowledge  receipt  of  all  such 
disclosure  statements  and  to  indicate 
assent  to  the  noted  elections.  The 
required  wording  of  the  various  risk 
disclosure  statements  and  elections 
would  remain  unchanged. 

’The  Commission  requests  comment  as 
to  whether,  for  purposes  of  this 
profH>sal.  customer  type  distinctions  are 
meaningful.  Do  separate 
acknowledgments  in  fact  more  clearly 
and  compellingly  convey  the  required 
disclosures  to  retail  customers  or  should 
a  single  acknowledgment  be  considered 
sufHcient  in  all  cases  for 
acknowledgment  of  delivery  of  the 
multiple  disclosures  requir^? 
Commenters  may  wish  to  address  each 
type  of  acknowledgment  specifically. 

In  any  event,  these  proposed 
modifications  of  the  Commission’s 
acknowledgment  requirements  would 
not  reduce  any  other  obligations 
applicable  und^  the  Act  or  Commission 
regulations.  For  example,  the  proposed 
amendment  would  not  affect  an  FCM’s 
or  IB’s  obligation  to  obtain  separate 
acknowlec^ments  for  all  other 
categories  of  customers.  Similarly,  the 
proposed  rule  would  not  afiect  the 
obligation  of  an  FCM  or  an  IB  to  obtain, 
by  instrument  separate  and  apart  fit)m 
the  customer  agreement,  a  customer's 
consent  that  the  FCM  may  knowingly 
take  the  other  side  of  a  customer’s 


>  »»  See  57  FR  3148  (January  28, 1992). 


order  **  or  a  power  of  attorney  to 
engage  in  discretionary  trades  pursuant  • 
to  Rule  166.2.*< 

In  the  event  that  these  proposed 
amendments  to  Rules  1.55,  30.6,  33.7, 

180.3, 190.06  and  190.10  are  adopted, 
their  effect  would  be  prospective  only. 
FCMs  and  IBs  who  have  complied  with 
the  current  requirements  of  these  rules 
will  be  deemed  to  be  in  compliance  with 
the  amended  rules.  Consequently,  firms 
will  not  be  required  to  revise  existing 
account  documents  until  (and  unless) 
they  wish  to  print  new  customer  account 
forms. 

B.  Clarification  of  the  "Separate 
Statement"  Requirement  of  Rule  1.55 

Rule  1.55  provides  that  the  risk 
disclosure  statement  required  by  that 
rule  must  be  furnished  to  each  customer 
as  “a  separate  written  disclosure 
statement  containing  only  the  language 
set  forth  in  paragraph  (b)  of  this  section 
(except  for  nonsubstantive  additions 
such  as  captions)”.  With  respect  to  the 
“separate  statement”  requirement  of 
Rule  1.55,  the  Commission  is  proposing 
an  amendment  of  the  rule  to  clarify  its 
holding  in  Batra  v.  E.  F.  Hutton  S' 
Company,  Inc.,  [1986-1987  Transfer 
Binder]  Comm.  Fut.  L  Rep.  (CCH) 

^  23,937  at  34,283  (CFTC  September  30, 
1987)  ("Batra”). 

In  Batra,  the  Commission  addressed 
the  issue  whether  a  risk  disclosure 
statement  appearing  on  the  bottom  half 
of  a  page  that  also  contained  a  client 
financial  statement  complied  with  the 
requirement  of  Rule  1.55  that  the 
customer  be  furnished  “a  separate 
written  disclosure  statement  containing 
only  the  language”  specified  in  Rule 
1.55(b).  Id.  at  34,286.  The  page 
containing  the  risk  disclosure  statement 
was  perforated  to  permit  the  disclosure 
statement  to  be  detached  and  presented 
to  the  customer  as  a  separate  document. 
In  Batra,  the  Administrative  Law  Judge 
found  that  the  FCM  had  not  detached 
the  portion  of  the  perforated  page 
containing  the  prescribed  risk  disclosure 
statement  prior  to  presenting  it  to  the 
customer.  'The  Commission  held  on 
appeal  that  the  FCM  therefore  had  not 
provided  the  customer  with  a  separate 
written  disclosiure  statement  containing 
only  the  language  set  forth  in  Rule 
1.55(b). 

In  Batra,  the  Commission  rejected  the 
respondent  FCM’s  contention  that  the 
disclosure  statement  was  “visually 


See  Commission  Rule  155.3(bK2)  and  Division 
of  Trading  and  Markets  Interpretative  Letter  No.  83- 
7,  [1982-1984  Transfer  Binder]  Comm.  Fut.  L  Rep. 
(CCH)  1 21,907  (October  25. 1983). 

**  See  Commission  Rule  166.2(b). 
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distinct”  and  therefore  achieved  the 
regulatory  objectives  of  Rule  1.55  even 
without  physical  detachment.  The 
Commission  held  that  a  “simple, 
straight-  forward  interpretation  of  the 
regulatory  language  is  that  to  be 
‘separate’  a  risk  disclosure  statement 
must  be  physically  distinct  from  other 
account  opening  documents.”  Id.  at 
34,286.2®  Consequently,  the  disclosure 
statement  in  question,  which  had  not 
been  separated  at  the  perforation  prior 
to  its  presentation  to  the  customer, 
failed  to  comply  with  Rule  1.55.  The 
Commission  noted  that  ‘‘it  is  neither 
administratively  nor  economically 
burdensome  to  require  physical 
separation.”  Id.  at  34,286. 

Following  the  Commission's  decision 
in.^a^ra,  a  number  of  Commission 
registrants  inquired  concerning  the 
permissibility  of  including  the  required 
risk  disclosure  statement  in  a  booklet  of 
customer  account  documents  without 
violating  the  “separateness” 
requirement  of  Rule  1.55.  Some 
registrants  have  argued  that  use  of  a 
booklet  containing  all  required  risk 
disclosure  statements  including  the 
option  disclosure  statement  and  other 
customer  account  documents  facilitates 
compliance  efforts  by  assuring  that  all 
required  disclosures  are  provided  at  the 
time  at  which  an  account  is  opened  and 
facilitating  maintenance  of  records  of 
such  disclosures  with  other  account 
documentation.  Proponents  of  a  booklet 
disclosure  format  also  contend  that 
inclusion  of  the  risk  disclosure 
statement  in  a  bound  collection  of 
documents  presented  to  the  customer 
helps  to  assure  that  the  customer  reads 
the  risk  disclosme  statement  at  the  time 
that  the  account  is  opened.  Conversely, 
it  is  argued,  a  separate  risk  disclosure 
statement  could  be  overlooked  or  not 
presented  contemporaneously  with  the 
signing  of  the  accoimt  agreement,  when 
it  would  be  most  likely  to  serve  its 
intended  fimction. 

The  purpose  of  the  separateness 
requirement  of  Rule  1.55  is  to  ensure 
that  the  prescribed  risk  disclosure 
statement  is  prominently  brought  to  the 
customer’s  attention  and  is  not  obscured 
or  reduced  in  apparent  importance  by 


The  Commission’s  holding  in  Batra  is 
consistent  with  the  recommendations  of  the 
Advisory  Committee  on  Commodity  Futures 
Trading  Professionals  ("Advisory  Committee”) 
which  was  established  by  the  Commission  on 
August  S,  1975  for  the  purpose  of  considering  and 
making  recommendations  with  respect  to  the 
standards  for  regulation  under  the  Act  of  domestic 
and  foreign  commodity  futures  professionals.  The 
Advisory  Committee  reported  on  August  5, 1976  that 
to  be  effective  the  Rule  1.55  risk  disclosure 
statement  “must  be  conspicuously  brought  to  the 
customer's  full  attention  when  it  is  transmitted  to 
him."  42  FR  44742, 44747  (September  6, 1977). 


inclusion  on  the  same  page  as  other  text. 
Presentation  of  a  separate  risk 
disclosure  statement  to  the  customer 
highlights  the  importance  of  the  required 
disclosures.  The  Commission  believes 
that  this  purpose  can  also  be 
accomplished,  however,  in  the  context 
of  a  booklet  or  packet  containing  risk 
disclosures  as  well  as  other  futures 
account  materials,  provided  that  the 
Rule  1.55  risk  disclosure  statement 
appears  on  the  cover  page  or  the  first 
page  of  such  booklet  or  packet  and  is 
the  only  material  included  on  such  cover 
or  first  page.  Consequently,  the 
Commission  is  proposing  to  amend  Rule 
1.55  to  make  clear  that  FCMs  and  IBs 
may,  in  compliance  with  Rule  1.55, 
deliver  the  prescribed  risk  disclosure 
statement  by  either  of  the  following 
methods:  (1)  Presenting  the  Rule  1.55 
risk  disclosure  statement  as  a  physically 
separate  document;  or  (2)  including  the 
risk  disclosure  statement  in  a  booklet  or 
packet  containing  other  commodity 
interest  account  materials,  e.g.,  the 
options  disclosure  statement  required  by 
Rule  33.7,  provided  that  the  Rule  1.55 
risk  disclosure  statement  appears  as  the 
cover  page  or  first  page  and  is  the  only 
material  on  such  page,  of  such  booklet 
or  packet. 

C.  Account  Transfers 
1.  Disclosure  Requirements 

The  Commission  receives  frequent 
inquiries  from  FCMs  and  IBs  planning  to 
m^e  bulk  transfers  of  accounts,  i.e., 
transfers  of  accounts  not  requested  by 
customers,  concerning  the  effect  of 
assignment  clauses  in  customer  account 
agreements  and  the  extent  to  which  new 
customer  account  documentation  must 
be  obtained  in  connection  with  bulk 
transfers.  The  customer’s  consent  must 
be  obtained  prior  to  the  transfer  of  the 
customer’s  account  from  one  FCM  to 
another.**  Therefore,  absent  a  provision 
in  the  customer  accoimt  agreement  that 
evidences  the  customer’s  prospective 
consent  to  transfer  of  his  account  to 
another  FCM,  there  must  be  express 
consent  by  the  customer  to  movement  of 
the  account.  Where  the  account 
agreement  contains  an  “assignment” 
clause  pursuant  to  which  the  customer 
authorizes  the  FCM  to  transfer  the 
account  to  an  assignee  firm,  the  Division 
has  generally  considered  “implied”  or 
“negative”  consent  of  the  customer, 
consisting  of  the  customer’s  lack  of 
objection  to  the  proposed  transfer 
within  a  reasonable  time  after  notice  of 


**  No  commodity  interest  transaction  may  be 
effected  for  a  customer  without  customer 
authorization.  Rule  166.2. 


the  proposed  transfer,  sufficient.*’  Such 
negative  consent  letters  are  designed  to 
advise  affected  customers  of  the 
intended  transfer,  afford  them  sufficient 
opportunity  to  object  to  the  proposed 
transfer  or  to  request  a  transfer  to 
another  firm  before  the  transfer  occurs, 
and  notify  them  that  a  failure  to  object 
to  the  transfer  will  be  construed  as 
consent  to  the  transfer.  As  a  matter  of 
law,  whether  or  not  a  negative  consent 
letter  operates  to  secure  valid  customer 
consent  will  depend  upon  whether  the 
customer  in  fact  receives  the  letter  or 
whether  reasonable  efforts  have  been 
made  to  notify  the  customer,  such  as 
through  mailing  or  delivery  to  the 
customer’s  last  known  adless  by  the 
U.S.  Postal  Service,  an  overnight  service 
of  proven  reliability,  or  by  facsimile.*® 
With  respect  to  compliance  with  the 
risk  disclosure  requirements,  the 
Division  generally  has  advised 
registrants  that  it  would  not  be 
inconsistent  with  Rules  1.55,  30.6,  33.7, 
and  190.10  for  a  transferee  FCM  or,  in 
the  case  of  introduced  accounts,  a 
transferee  IB,  to  open  a  customer 
account  without  providing  new  risk 
disclosure  statements  and  receiving 
signed  acknowledgments  thereof 
provided  that:  (1)  The  customer 
agreement  with  the  transferor  firm 
includes  a  valid  “assignment  clause”  by 
which  the  customer  consents  to  future 
transfers  of  his  or  her  account  to  another 
firm;  and  (2)  the  transferor  FCM  or  IB, 
prior  to  effecting  such  transfer  of 
accounts,  delivers  to  such  customers  an 
appropriate  “negative  consent”  letter. 
Although  the  Division  has  stated  that  in 
these  circumstances  the  transferee  FCM 
or  IB  may  not  be  required  to  provide 


Generally,  the  Division  has  indicated  that  a 
letter  will  be  appropriate  to  obtain  customer 
consent  to  an  account  transfer  based  upon  negative 
or'  implied  consent  where:  (1)  The  letter  clearly 
advises  customers  of  the  proposed  transfer  and  the 
reasons  for  the  transfer;  (2)  the  letter  expressly 
advises  customers  that  they  need  not  accept  the 
proposed  transferee  firm  but  instead  may  direct  the 
transferor  firm  either  to  liquidate  the  account  or 
transfer  the  account  to  a  different  firm  of  the 
customer's  choice;  (3)  the  letter  expressly  notiHes 
customers  that  the  failure  to  respond  to  the  letter 
will  be  construed  as  consent  to  the  transfer,  and  (4) 
the  letter  affords  customers  a  reasonable  period 
(taking  into  account  transmittal  time)  to  respond  to 
the  request.  What  will  constitute  a  reasonable 
period  may  be  affected  by  the  particular  context  of 
the  transfer,  including  such  factors  as  the  number  of 
customer  accounts,  customer  location,  reason  for 
and  extent  of  advance  knowledge  of  the  need  to 
transfer,  and  the  time  required  for  delivery  of  the 
transfer  notice  and  the  response  thereto. 
Commission  staff  has  generally  required  at  least  ten 
business  days  for  customer  responses  when  the 
transfer  was  not  occasioned  by  a  financial 
emergency. 

*•  To  assure  prompt  receipt,  FCMs  should 
consider  sending  su(^  letters  by  an  overnight 
delivery  service  of  proven  reliability. 
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customers  with  new  risk  disclosure 
statements,  the  Division  has 
recommended  delivery  of  new  risk 
disclosure  statements  within  a 
reasonable  time  period  following  the 
transfer  as  a  matter  of  customer 
protection  and  sound  business  practice. 
Generally,  firms  seek  new  account 
agreements  from  transferred  customers 
so  that  all  customer  accounts  with  a  firm 
are  uniformly  documented. 

If  the  customer  agreement  with  the 
transferor  FCM  or  IB  does  not  contain  a 
valid  assignment  clause.  Rules  1.55,  30.6, 
and  33.7  require  that  the  transferee  FCM 
or,  in  the  case  of  introduced  accounts 
the  transferee  1B,‘*  provide  customers 
with  new  risk  disclosure  statements  and 
obtain  the  requisite  customer 
acknowledgments  before  opening  an 
accoimt  for  a  customer,  as  would  be  the 
case  for  any  other  new  account.  A 
transferee  FCM  also  would  be  required 
to  provide  and  obtain  acknowled^ent 
of  the  disclosure  required  by  Rule  190.10 
prior  to  the  acceptance  of  non-cash 
margin  frt}m  a  customer  whose  account 
is  transferred.  FCMs  and  IBs  who  are 
unable  to  comply  with  Rule  1.55  prior  to 
receiving  a  bulk  transfer  of  customer 
accounts  generally  request  that  the 
Division  provide  “no-action”  relief  to 
permit  such  transfers  of  accounts  to  be 
made  expeditiously  and  requisite 
disclosure  acknowledgments  to  be 
obtained  after  the  transfer.  Where  such 
relief  has  been  granted,  the  Division  has 
required  the  FCM  or  IB  to  whom  such 
accounts  were  transferred  to  provide 
affected  customers  with  actual  advance 

I  notification  of  the  transfer  and  to  deliver 
to  such  customers  the  disclosure 
statements  required  by  Rules  1.55,  30.6, 
33.7  and,  for  FCMs  only.  Rule  190.10, 
shortly  after  the  transfer,  typically 
within  thirty  to  sixty  days. 

To  relieve  FCMs  and  IBs  of  the 
necessity  of  requesting  “no-action” 
relief  on  a  case-by-case  basis  in  view  of 
the  fact  that  such  relief  is  routinely 
given,  the  Commission  is  proposing  to 
amend  Rules  1.55,  33.7  and  190.10  to 
establish  by  rule  that  compliance  with 
the  above  risk  disclosure  requirements 
is  not  required  prior  to  a  bulk  transfer 
but  must  be  completed  within  sixty  days 
following  the  transfer.  Therefore,  in  the 
event  of  a  bulk  transfer  of  accounts  from 
one  FCM  or  IB  to  another,  the 

I  Commission  registrant  to  whom  such 
accounts  are  transferred  would  be 
required  to  deliver  to  the  holders  of  such 
accounts  the  risk  disclosure  statements 


*•  However,  an  FCM  may  have  residnat 
responsibilities  with  regard  to  risk  disclosure  for 
introduced  accounts  and  nothing  herein  is  intended 
to  alter  such  responsibilities.  See  48  FR  38248. 35273 
(August  3. 1983). 


required  by  Rules  1.55,  33 J  and  190.10 
(FCMs  only]  and  to  receive  from  such 
customers  the  signed  acknowledgment 
required  by  those  rules  within  sixty  (60) 
days  of  the  transfer.  This  requirement 
would  apply  without  regard  to  whether 
the  account  agreements  between  the 
transferor  firm  and  affected  customers 
contained  an  assignment  clause. 
However,  the  delivery  and 
acknowledgment  requirements  of  Rules 
1.55  and  33.7  would  not  apply  in  the 
context  of  a  transfer  of  accounts  from 
one  IB  to  another  IB  where  both  IBs  are 
guaranteed  by  the  same  FCM  pursuant 
to  a  guarantee  agreement  satisfying  the 
requirements  of  Rule  l.lO(j)  and  the 
guarantor  FCM  maintains  the 
acknowledgment  required  by  Rules  1.55 
(a)  and  33.7(a). 

The  transfer  of  accounts  proposal 
with  respect  to  Rules  1.55  and  33.7 
applies  only  in  the  context  of  a  transfer 
of  accounts  from  one  FCM  to  another 
FCM,  where  such  accounts  are  not 
introduced  by  an  IB,  and  to  transfers 
from  one  IB  to  another  IB.  If  there  is  to 
be  a  bulk  transfer  of  introduced 
accounts  from  one  FCM  to  another  FCM 
but  the  IB  introducing  the  accounts 
remains  the  same,  there  may  be  no  need 
for  delivery  of  new  risk  disclosure 
statements  under  Rules  1.55  band  33.7 
because,  in  this  context,  it  is  the  IB's 
duty  in  the  frrst  instance  to  provide  such 
statements,®®  The  FCM  carrying  the 
account  may  need  to  use  due  diligence 
to  assure  such  tact.  However,  a  new 
disclosure  statement  concerning  non¬ 
cash  margin  would  be  required  in  such 
circumstances  pursuant  to  Rule  190.10(c) 
because  the  FCM  is  responsible  for 
compliance  with  Rule  190.10(c). 

The  proposed  bulk  transfer 
amendments  would  apply  in  all  cases 
where  an  account  transfer  is  made  other 
than  at  the  customer’s  request,  without 
regard  to  whether  the  customer’s 
account  agreement  contains  an 
assignment  clause  or  other  provision 
evidencing  the  customer’s  consent  to 
account  transfers. 

The  Commission  believes  that  these 
proposed  rule  amendments  will  not 
impose  any  additional  burdens  upon 
FCMs  or  IBs  and  will  facilitate  the  bulk 
transfer  process,  enhance  futures 
customers’  ability  to  continue  their 
transaction  business  as  efficiently  as 
possible  notwithstanding  the  fact  of  a 
bulk  transfer,  and  assure  that  required 
disclosures  are  made  promptly  to 
affected  customers. 


»*  See  48  FR  35248.  35273  (August  3. 1983). 


2.  Notice  to  Commission  of  Bulk 
Transfers 

In  conjunction  with  the  Commission’s 
proposals  to  reduce  the  disclosure 
burdens  attendant  upon  account 
transfers,  the  Commission  is  proposing 
to  clarify  and  refine  its  existing 
requirement  that  transferor  frrms  give 
advance  notice  to  the  Commission  of 
transfers  which  are  not  in  the  ordinary 
course  of  business.  The  current 
requirement  could  be  read  to  require 
notice  in  any  case  where  the  account 
was  moved  for  reasons  outside  of  the 
ordinary  course  of  business  and  not  only 
in  the  case  of  transfers  that  are 
substantial  in  the  context  of  the 
business  of  the  FCM  as  a  whole.  Notice 
of  account  transfers  is  currently 
required  by  Rule  190.06  when  an  FCM  or 
person  required  to  be  registered  as  an 
F(3M  intends  to  make  any  transfer  of 
customer  accounts  that  is  not  at  the 
customer’s  request  or  “in  the  ordinary 
course  of  business.”  Rule  190.06(b). 
Although  the  Rule  190.06  notice 
requirement  would  be  construed  to 
cover  most  of  the  circumstances  in 
which  the  Commission  would  wish  to  be 
apprised  of  bulk  transfers,  it  appears 
that  many  tirms  are  unaware  that  the 
notice  requirement  applies  outside  of  the 
bankruptcy  context  as  well  as 
subsequent  to  a  bankruptcy  filing. 
Consequently,  a  separate  notice 
requirement  outside  of  the  Commission’s 
bankruptcy  rules  may  be  more  readily 
accessible  to  and  understood  by  market 
participants  without  increasing  any 
regulatory  burden.  Moreover,  as  the 
proposed  rule  to  simplify  disclosure 
procedures  in  the  context  of  bulk 
transfers  would  eliminate  the  necessity 
for  firms  to  contact  the  Commission  to 
request  no-action  relief  as  to  disclosure 
compliance  for  specific  transfers,  absent 
clarification  of  the  notice  requirement 
the  proposed  rules  may  have  the 
consequence  of  reducing  the  frequency 
with  which  the  Commission  receives 
notice  of  bulk  transfers  that  occur 
outside  of  bankruptcy. 

To  assure  that  the  Commission 
receives  notice  of  bulk  transfers  of 
significant  size,  which  may  signal 
potential  financial,  sales  practice  or 
other  incipient  regulatory  problems  at  a 
firm,®*  the  Commission  is  proposing  a 
more  specific  notice  requirement  that 
would  require  notice  to  the  Commission 
of  all  transfers  made  other  than  at  the 
customer’s  instance  that  involve  twenty- 
five  percent  or  more  of  the  total  number 
of  customer  accounts  carried  or 


Cf.  Rule  1.12(b).  establishing  an  "early 
warning”  requirement  with  respect  to  FCM  a<i)usted 
net  capital. 
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introduced  by  the  transferor  FCM  or  IB. 

If  twenty-five  percent  of  the  firm’s  total 
customer  accounts  constitute  fewer  than 
one  hundred  accounts,  notice  will  be 
required  for  transfers  involving  fifty 
percent  of  the  firm’s  total  customer 
accounts.  The  computation  of  the 
number  and  percentage  of  accounts 
would  be  based  on  the  number  of 
accounts  of  the  transferor  firm, 
irrespective  of  whether  such  accounts 
are  transferred  to  a  single  firm  or 
multiple  transferees.  The  proposed  rule 
would  require  filing  of  a  notice  with  the 
Commission  five  business  days  prior  to 
the  transfer  or,  where  such  advance 
notice  is  impracticable,  as  soon  as 
possible  and  in  any  event  no  later  than 
the  day  of  the  transfer. 

The  proposed  rule,  which  would  be 
codified  as  new  Regulation  1.65,  is 
intended  to  provide  the  Commission 
w'ith  early  notice  of  significant  account 
movements  which  could  reflect  incipient 
financial  difficulties  at  a  registrant  or 
have  other  customer  protection 
implications.  The  rule  would  provide  the 
Commission  with  information  useful  to 
it  in  discharging  its  oversight 
responsibilities  but  would  not  in  itself 
require  Commission  concurrence  in  the 
transfer.  Proposed  Rule  1.65  would 
clarify  and  refine  the  notice  requirement 
contained  in  Rule  190.06(b)  by  making 
clearer  when  notice  is  required  and 
limiting  the  duty  to  give  notice  to  those 
situations  in  which  a  substantial  bulk 
transfer  is  involved,  when  the  transfer  in 
effect  serves  as  an  early  warning  of 
other  problems  at  a  firm.  Because  the 
transfers  are  substantial,  generally  they 
will  signal  a  significant  change  in 
business  or  the  inability  to  continue  in 
business,  matters  of  importance  to  the 
Commission  as  part  of  its  ongoing 
surveillance.  "The  Rule  190.06(b)  notice 
requirement  would  be  modified  to  apply 
only  to  transfers  to  be  made  after  the 
filing  of  a  bankruptcy  petition.  This 
requirement  is  necessary  because  the 
Commission  must  receive  notice  of  all 
bulk  transfers  effected  post-bankruptcy 
in  order  to  preserve  its  ability  to 
disapprove  of  such  transfers. 

The  Commission  believes  that  the 
burdens  imposed  by  the  proposed  filing 
requirement  would  be  minimal  and 
would  in  many  cases  apply  in  situations 
in  which  the  Rule  190.06(b)  notice 
requirement  already  exists.  The  notice 
requirement  would  be  triggered  only  by 
sizeable  transfers  and  would  encompass 
only  summary  information  concerning 
the  transferor  and  transferee  firms,  the 
name  of  the  designated  self-regulatory 
organization  for  the  transferor  and 
transferee  firms,  a  brief  statement  as  to 
the  reasons  for  the  transfer,  a  statement 


of  the  number  of  accounts  to  be 
transferred  and  a  copy  of  the  notice  sent 
to  customers  advising  them  of  the 
proposed  transfer.  Most,  if  not  all,  of  this 
information  is  routinely  provided  to  the 
Commission  in  the  context  of  requests 
for  no-action  relief  with  respect  to 
disclosure  requirements  applicable  in 
the  bulk  transfer  context  and  should  be 
readily  available  to  the  FCM  or  IB 
contemplating  a  bulk  transfer. 

D.  Other  Disclosure  Issues 

The  Commission  recently  has 
received  many  inquiries  from  industry 
participants  concerning  other  issues 
relevant  to  the  risk  disclosure  process. 
Although  the  Commission  has  not  yet 
determined  to  take  action  with  respect 
to  these  issues,  the  Commission  requests 
comment  concerning  the 
appropriateness  and  desirability  of 
modifying  its  risk  disclosure 
requirements  in  several  respects 
suggested  by  commentators. 

Disclosure  Concerning  Electronic 
Trading  Systems.  The  advent  of 
electronic  trading  systems  has  given  rise 
to  concerns  that  particularized  written 
disclosures  concerning  the  operation  of 
such  systems  is  necessary.  Specialized 
disclosure  documents  relating  to  such 
systems  have  been  drafted  by  self- 
regulatory  organizations  to  supplement 
the  disclosures  specified  in  Commission 
Rule  1.55.  The  Commission  requests 
comment  as  to  whether  it  is  necessary 
or  appropriate  for  the  Commission  to 
develop  a  regulatory  approach  to  enable 
market  participants  to  avoid  the  use  of 
multiple  disclosure  documents  to 
address  specific  trading  systems.  Such 
approaches  could  include,  for  example, 
development  of  a  uniform  electronic 
trading  system  disclosure  statement  or 
revision  of  the  Rule  1.55  disclosure 
statement  to  address  such  systems.  The 
Commission  requests  comment 
concerning  any  specific  regulatory 
initiatives  that  might  be  undertaken  to 
address  the  disclosure  concerns  raised 
by  electronic  trading  systems,  the 
specific  areas  in  which  additional 
disclosures  are  appropriate  or 
necessary,  and  as  to  whether  a  generic 
disclosure  statement  for  electronic 
trading  systems  would  be  appropriate  or 
meaningful  in  light  of  differences  in  such 
systems. 

Simplified  Options  Disclosure.  The 
Commission  is  not  at  this  time  proposing 
to  consolidate  the  options  disclosure 
statement  required  by  Rule  33.7  with  the 
Rule  1.55  and  30.6  disclosure  statements, 
which  due  to  space  constraints  would 
result  in  elimination  of  disclosures 
specific  to  options  or  preclude  use  of  a 
one-page  format  However,  the 
Commission  is  considering  development 
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of  a  ’’plain  language"  options  disclosure 
statement  to  streamline  and  make  more 
readable  the  required  disclosures  in  this 
area.  The  Commission  requests 
comment  as  to  the  desirability  of  a 
simpler  options  disclosure  format,  as  to 
the  potential  costs  and  benefits  of 
specific  approaches,  and  as  to  other 
possible  improvements  of  options 
disclosure. 

Protection  of  Customer  Funds. 

Further,  the  Commission  has  received 
unsolicited  comments  from  several 
industry  participants  suggesting  that 
some  futures  customers  may  not  fully 
understand  the  nature  of  the  protections 
afforded  customer  funds  under  the  Act, 
the  Bankruptcy  Code  and  Commission 
regulations.  Such  commenters  have 
suggested,  for  example,  that  customers 
may  not  realize  that  no  public  insurance 
program  exists  for  the  protection  of 
futures  customer  funds  and  that  the 
Commission  should  require  some  form 
of  disclosure  concerning  the  nature  and 
limitations  of  existing  safeguards.  Some 
foreign  jurisdictions,  e.g..  New  Zealand, 
Ireland  and  Canada,  require  disclosure 
to  customers  concerning  the  treatment 
of  customer  funds  in  the  event  of  the 
bankruptcy  of  a  commodity  broker.  The 
Commission  requests  comment  as  to  the 
relative  costs  and  benefits  of  requiring 
additional  disclosures  concerning  the 
scope  of  the  protections  afforded  by 
segregation  of  customer  funds  and  the 
financial  status  of  the  FCM  holding  such 
funds,  particularly  in  light  of  the 
relatively  small  incidence  of  FCM 
insolvencies. 

III.  Related  Matters 

A.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(‘‘PRA’’),  44  U.S.C.  3501  et  seq.,  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of  information 
as  defined  by  the  Paperwork  Reduction 
Act.  In  compliance  with  the  PRA,  the 
Commission  has  submitted  the  proposed 
rule  amendments  and  the  proposed  rule 
and  their  associated  information 
collection  requirements  to  the  Office  of 
Management  and  Budget.  The  proposed 
amendments  to  Rules  30.6,  33.7, 190.06 
and  190.10  do  not  change  the  burdens 
associated  with  those  rules.  The  groups 
of  rules  of  which  they  are  a  part  have 
the  following  burdens: 

Rule  30.&-{3038-0035) 

Average  Burden  Hours  per 
Response — ^18.50 

Number  of  Respondents — 420 

Frequency  of  Response— occasionally 
Rule  33.7-{3038-0007) 
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Average  Burden  Hours  per 
Response — 50.59 

Number  of  Respondents — 190,370 
Frequency  of  Response — occasionally 
Rules  190.06  and  190.10-(303&-0021) 
Average  Burden  Hours  per 
Response — .30 

Number  of  Respondents — 402 
Frequency  of  Response— occasionally 
The  burden  associated  with  the  group 
of  rules  which  encompasses  Rules  1.55, 
180.3  and  Proposed  Rule  1.65  is; 

Rules  1.55, 180.3  and  Proposed  Rule 
1.65-(303&-0022) 

Average  Burden  Hours  per 
Response — 81.83 
Number  of  Respondents — 1342 
Frequency  of  Response — occasionally 
No  additional  burden  is  associated 
with  the  proposed  amendments  to  Rule 
1.55.  The  burden  associated  with 
Proposed  Rule  1.65  (3038-0024)  is  borne 
by  FCMs  and  IBs  and  is  as  follows: 
Average  Burden  Hours  per 
Response — 1.0 
Number  of  Respondents — 20 
Frequency  of  Response — occasionally 
Persons  wishing  to  comment  on  the 
estimated  paperwork  burdens 
associated  with  these  proposed  rule 
amendments  and  proposed  rule  should 
contact  Gary  Waxman,  Office  of 
Management  and  Budget,  room  3228, 
NEOB,  Washington.  DC  20503,  (202)  395- 
7340.  Copies  of  the  information 
collection  submission  to  OMB  are 
available  from  Joseph  F.  Mink,  CFTC 
Clearance  Officer,  2033  K  Street  NW., 
Washington,  DC  20581,  (202)  254-9735. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(“RFA"),  5  U.S.C.  §  601  et  seq.,  requires 
that  agencies,  in  proposing  rules, 
consider  the  impact  of  these  rules  on 
small  businesses.  In  this  connection,  the 
Commission  previously  has  determined 
that  FCMs  should  not  be  considered 
small  entities  for  purposes  of  the  RFA.®^ 
With  respect  to  IBs,  ^e  Commission  has 
stated  that  it  would  evaluate  within  the 
context  of  a  particular  rule  proposal 
whether  all  or  some  IBs  should  be 
considered  small  entities,  and  if  so,  that 
it  would  analyze  the  economic  impact 
on  them  of  any  rule.^^  Because  the 
proposed  amendment  to  the 
Commission's  rules  discussed  herein 
will  not  result  in  any  significant 
additional  burdens  to  the  above- 
mentioned  registrants  and  may  in 
practice  result  in  a  reduction  of  certain 
existing  burdens,  the  Commission 


»*  47  FR  18618-18620  {April  30. 1982). 

”  47  FR  18618-18620  {April  3a  1982)  {conunodity 
trading  advisors  and  floor  brokers);  48  ^  3524a 
35276  {August  3, 1983)  {introducing  brokers). 


believes  that  the  proposed  rule 
amendment  will  not  have  a  significant 
economic  impact  on  such  entities. 
Therefore,  pursuant  to  section  3(a)  of  the 
RFA,  5  U.S.C.  §  605(b),  the  Chairman  of 
the  Commission  certiHes  that  this 
proposed  rule  amendment  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects 
17  CFR  Parti 

Customer  protection.  Risk  disclosure 
statements. 

17  CFR  Part  30 

Foreign  futures  and  option 
transactions.  Customer  protection.  Risk 
disclosure  statements. 

17  CFR  Part  33 

Domestic  exchange-traded  commodity 
option  transactions. 

17  CFR  Part  180 

Arbitration  or  other  dispute 
settlement  procedures. 

17  CFR  Part  190 
Bankruptcy  Rules 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act,  and  in 
particular.  Sections  2(a)(1),  4b,  4d,  4f  and 
8a  of  the  Act,  as  amended,  7  U.S.C.  §  §  2, 
6b,  6d,  6f  and  12a,  the  Commission 
hereby  proposes  to  amend  Chapter  I  of 
Title  17  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  Sections  2(a)(1],  4,  4a,  4b,  4c,  4d, 
4e,  4f,  4g,  4h,  4i,  4j,  4k,  41, 4m,  4n,  4o,  5,  5a. 
6(a),  6(b),  6b.  6c,  8,  8a,  8c,  12, 15, 17,  and  20  of 
the  Commodity  Exchange  Act.  7  U.S.C.  §  §  2, 
2a,  4, 4a,  6,  6a,  6b,  6c,  6d,  6e,  6f,  6g,  6h,  6i,  6j, 
6k.  61,  6m.  6n.  6o,  7.  7a,  8,  9, 12, 12a,  12c,  13a. 
13a-l.  16, 19,  21  and  24. 

2.  Section  1.55  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(b),  redesignating  paragraphs  (c)  and  (d) 
as  paragraphs  (e)  and  (f)  and  by  adding 
new  paragraphs  (c)  and  (d)  to  read  as 
follows: 

§  1.55  Distribution  of  “Risk  Disciosuro 
Statement”  by  futures  commission 
merchants  and  introducing  brokers. 

(a)(1)  No  futures  commission 
merchant  or,  in  the  case  of  an 
introduced  account,  no  introducing 
broker  may  open  a  commodity  futures 
account  for  a  customer  unless  the 


futures  commission  merchant  or 
introducing  broker  first: 

(1)  Furnishes  the  customer  with  a 
separate  written  disclosure  statement 
containing  only  the  language  set  forth  in 
paragraph  (b)  of  this  section  (except  for 
nonsubstantive  additions  such  as 
captions);  Provided,  however,  that  the 
risk  disclosure  statement  may  be 
attached  to  other  documents  as  the 
cover  page  or  the  first  page  of  such 
documents  and  as  the  only  material  on 
such  page;  and 

(ii)  Subject  to  paragraph  (d)  of  this 
section,  receives  from  the  customer  an 
acknowledgment  signed  and  dated  by 
the  customer  that  he  received  and 
understood  the  disclosure  statement. 

(2)  Where  customer  accounts  are 
transferred  from  one  futures  commission 
merchant  to  another  futures  commission 
merchant  or,  in  the  case  of  introduced 
accounts,  from  one  introducing  broker  to 
another  introducing  broker,  other  than 
at  the  customer’s  request,  such 
transferee  registrant  must  provide  each 
customer  whose  account  is  transferred 
with  the  risk  disclosure  statement 
prescribed  in  this  section  and  receive 
the  acknowledgment  required  in 
paragraph  (a)(l)(ii)  of  this  section  within 
sixty  days  of  the  transfer  of  such 
accounts.  This  requirement  shall  not 
apply  if  the  transfer  of  accounts  is  made 
from  one  introducing  broker  to  another 
introducing  broker  guaranteed  by  the 
same  futures  commission  merchant 
pursuant  to  a  guarantee  agreement  in 
accordance  with  the  requirements  of 

§  l.lO(j)  and  such  futures  commission 
merchant  maintains  the 
acknowledgment  required  by  paragraph 
(a)(l)(ii)  of  this  section. 

(b)  The  language  set  forth  in  the 
written  disclosure  document  required  by 
paragraph  (a)  of  this  section  shall  be  as 
follows: 

Risk  Disclosure  Statement 

The  risk  of  loss  in  trading  commodity 
futures  contracts  can  be  substantial.  You 
should,  therefore,  carefully  consider  whether 
such  trading  is  suitable  for  you  in  light  of 
your  circumstances  and  financial  resources. 
You  should  be  aware  of  the  following  points: 

(1)  You  may  sustain  a  total  loss  of  the 
funds  that  you  deposit  with  your  broker  to 
establish  or  maintain  a  position  in  the 
commodity  futures  market,  and  you  may 
incur  losses  beyond  these  amounts.  If  the 
market  moves  against  your  position,  you  may 
be  called  upon  by  your  broker  to  deposit  a 
substantial  amount  of  additional  margin 
funds,  on  short  notice,  in  order  to  maintain 
your  position.  If  you  do  not  provide  the 
required  funds  within  the  time  required  by 
your  broker,  your  position  may  be  liquidated 
at  a  loss,  and  you  will  be  liable  for  any 
resulting  deficit  in  your  account. 
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(2)  Under  certain  market  conditions,  you 
may  find  it  difficult  or  impossible  to  liquidate 
a  position.  This  can  occur,  for  example,  when 
the  market  reaches  a  daily  price  fluctuation 
limit  (“limit  move”). 

(3)  Placing  contingent  orders,  such  as 
“stop-loss”  or  “stop-limit”  orders,  will  not 
necessarily  limit  your  losses  to  the  intended 
amounts,  since  market  conditions  on  the 
exchange  where  the  order  is  placed  may 
make  it  impossible  to  execute  such  orders. 

(4)  All  futures  positions  involve  risk,  and  a 
“spread”  position  may  not  be  less  risky  than 
an  outright  “long”  or  “short”  position. 

(5)  The  high  degree  of  leverage  (gearing) 
that  is  often  obtainable  in  futures  trading 
because  of  the  small  margin  requirements  can 
work  against  you  as  well  as  for  you.  Leverage 
(gearing)  can  lead  to  large  losses  as  well  as 
gains. 

All  of  the  points  noted  above  apply  to  all 
futures  trading  whether  foreign  or  domestia 
In  addition,  if  you  are  contemplating  trading 
foreign  futures  or  options  contracts,  you 
should  be  aware  of  the  following  additional 
risks: 

(6)  Foreign  futures  transactions  involve 
executing  and  clearing  trades  on  a  foreign 
exchange.  This  is  the  case  even  if  the  foreign 
exchange  is  formally  “linked”  to  a  domestic 
exchange,  whereby  a  trade  executed  on  one 
exchange  liquidates  or  establishes  a  position 
on  the  other  exchange.  No  domestic 
organization  regulates  the  activities  of  a 
foreign  exchange,  including  the  execution, 
delivery,  and  clearing  of  transactions  on  such 
an  exchange,  and  no  domestic  regulator  has 
the  power  to  compel  enforcement  of  the  rules 
of  the  foreign  exchange  or  the  laws  of  the 
foreign  country.  Moreover,  such  taws  or 
regulations  will  vary  depending  on  the 
foreign  country  in  which  the  transaction 
occurs.  For  these  reasons,  customers  who 
trade  on  foreign  exchanges  may  not  be 
afforded  certain  of  the  protections  which 
apply  to  domestic  transactions,  including  the 
right  to  use  domestic  alternative  dispute 
resolution  procedures.  In  particular,  funds 
received  from  customers  to  margin  foreign 
futures  transactions  may  not  be  provided  the 
same  protections  as  funds  received  to  margin 
futures  transactions  on  domestic  exchanges. 
Before  you  trade,  you  should  familiarize 
yourself  with  the  foreign  rules  which  will 
apply  to  your  particular  transaction. 

(7)  Finally,  you  should  be  aware  that  the 
price  of  any  foreign  futures  or  option  contract 
and,  therefore,  the  potential  profit  and  loss 
resulting  therefrom,  may  be  affected  by  any 
fluctuation  in  the  foreign  exchange  rate 
between  the  time  the  order  is  placed  and  the 
foreign  futures  contract  is  liquidated  or  the 
foreign  option  contract  is  liquidated  or 
exercised. 

This  brief  statement  cannot,  of  course, 
disclose  all  the  risks  and  other  aspects  of  the 
commodity  markets. 

I  hereby  acknowledge  that  I  have  received 
and  understood  this  risk  disclosure 
statement 


Date 


Signature  of  Customer 


(c)  The  Commission  may  approve  for 
use  in  lieu  of  the  risk  disclosure 
document  required  by  paragraph  (a)  of 
this  section,  a  risk  disclosure  statement 
approved  by  a  foreign  regulatory  agency 
or  self-regulatory  organization  if  the 
Commission  determines  that  such  risk 
disclosure  statement  is  reasonably 
calculated  to  provide  the  disclosure 
required  by  paragraph  (b)  of  this 
section.  Notice  of  foreign  jurisdiction 
risk  disclosure  statement  approvals  will 
be  published  in  the  Federal  Register. 

(d) (1)  Any  futures  commission 
merchant  or,  in  the  case  of  an 
introduced  account  any  introducing 
broker,  may  open  a  commodity  futures 
account  for  a  customer  specified  in 
paragraph  (d)(2)  of  this  section  without 
obtaining  the  separate 
acknowledgments  of  disclosure  and 
elections  required  by  this  section  and  by 
§§  30.6,  33.7, 180.3, 190.06  of  this  chapter, 
provided  that: 

(1)  Prior  to  the  opening  of  such 
account,  the  futures  commission 
merchant  or  introducing  broker  obtains 
an  acknowledgment  from  the  customer, 
which  may  consist  of  a  single  signature 
at  the  end  of  the  futures  commission 
merchant’s  or  introducing  broker’s 
customer  account  agreement,  or  on  a 
separate  page,  of  the  disclosure 
statements  and  elections  specified  in 

§  1.55  and  §§  30.6,  33.7, 180.3,  and  190.06 
of  this  chapter,  as  listed  above  the 
signature  line,  provided  the  customer 
has  acknowledged  by  check  or  other 
indication  next  to  the  specified 
disclosure  statement  or  election  that 
reflects  the  customer’s  receipt  of  such 
disclosure  statement  or  assent  to  such 
election; 

(ii)  The  acknowledgment  referred  to  in 
paragraph  (d)(l)(i)  of  this  section  must 
be  accompanied  or  preceded  by  delivery 
of  the  required  disclosures  and  elective 
provisions  as  specified  in  $  1.55  and 
§S  30.6,  33.7. 160.3,  and  190.06  of  this 
chapter; 

(2)  'The  provisions  of  this 
subparagraph  are  applicable  only  to  the 
opening  of  a  commodity  futures  or 
options  account  for  a  customer  who  is: 

(i)  An  entity  that  qualiHes  for  relief 
under  §  4.5(a)  of  this  chapter;  or 

(ii)  An  entity  that  is  a  “qualiHed 
eligible  participant”  as  defined  in  $  4.7 
of  this  chapter;  or 

(iii)  A  foreign  entity  that  is 
comparable  to  and  subject  to  a 
regulatory  foamework  comparable  to 
any  entity  specified  in  §  4.5  of  this 
chapter. 

«  «  *  *  * 

4.  Section  1.65  is  proposed  to  be 
added  to  read  as  follows: 


§  1.65  Notice  of  account  transfers. 

(a)  Each  futures  commission  merchant 
or  introducing  broker  shall  file  with  the 
Commission,  at  least  five  business  days 
in  advance  of  the  transfer,  notice  of  any 
transfer  of  customer  accounts  carried  or 
introduced  by  such  futures  commission 
merchant  or  introducing  broker  which  is 
not  initiated  at  the  request  of  the 
customer  and  where  the  transfer 
involves  the  lesser  of: 

(1)  25  percent  of  the  total  number  of 
customer  accounts  carried  or  introduced 
by  such  firm  if  that  percentage 
represents  at  least  100  of  these  accounts; 
or 

(2)  50  percent  or  more  of  the  total 
number  of  customer  accounts  carried  or 
introduced  by  such  firm. 

The  computation  of  the  percentage  and 
number  of  accounts  must  be  based  on 
the  accounts  of  the  transferor  futures 
commission  merchant  or  introducing 
broker,  irrespective  of  whether  such 
accounts  are  transferred  to  a  single  or 
multiple  transferees. 

(b)  'The  notice  required  by  this  section 
shall  include: 

(1)  The  name,  principal  business 
address  and  telephone  number  of  the 
transferor  futures  commission  merchant 
or  introducing  broker; 

(2)  'The  name,  principal  business 
address  and  telephone  number  of  the 
transferee  futures  commission  merchant 
or  introducing  broker; 

(3)  The  designated  self-regulatory 
organization  for  the  transferor  and 
transferee  firms; 

(4)  A  brief  statement  as  to  the  reasons 
for  the  transfer; 

(5)  A  copy  of  the  notice  to  customers 
informing  them  of  the  proposed  transfer 
and  providing  an  opportunity  to  object 
to  such  transfer;  and 

(6)  A  statement  of  the  number  of 
accounts  to  be  transferred  and  the 
estimated  liquidating  equity  of  the 
accounts  to  be  transferred. 

(c)  The  notice  required  by  this  section 
shall  be  filed  with  the  Chief  Counsel, 
Division  of  Trading  and  Markets. 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20561;  the  National 
Futures  Association  (ATTN:  Vice 
President-Compliance);  and  the 
designated  self-regulatory  organization 
for  the  transferor  firm. 

(d)  In  the  event  that  the  notice 
required  by  this  section  cannot  be  filed 
with  the  Commission  at  least  five  days 
prior  to  the  account  transfer,  the 
transferee  futures  commission  merchant 
or  introducing  broker  shall  file  such 
notice  as  soon  as  practicable  and  no 
later  than  the  day  of  the  transfer.  Such 
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notice  shall  include  a  brief  statement 
explaining  the  circumstances 
necessitating  the  delay  in  filing. 

(e)  The  requirements  of  this  section 
shall  not  affect  the  obligations  of  a 
futures  commission  merchant  or 
introducing  broker  under  the  rules  of  a 
self-regulatory  organization  or 
applicable  customer  account  agreement 
with  respect  to  transfer  of  accounts. 

(f)  If  a  proposed  transfer  is  not 
completed  in  accordance  with  the  notice 
required  to  be  filed  by  this  section,  a 
corrective  notice  shall  be  filed  within 
five  business  days  of  the  date  such 
proposed  transfer  was  to  occur 
explaining  why  the  proposed  transfer 
was  not  completed. 

PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OPTIONS  TRANSACTIONS 

5.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  Sections  2(a](l)(A],  4, 4c,  and  8a 
of  the  Commodity  Exchange  Act,  7  U.S.C. 
§§2.4,  6,  6c.  and  12(a). 

6.  Section  30.6  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  30.6  Disclosure. 

(a)  Futures  commission  merchants 
and  introducing  brokers. 

(1)  No  futures  commission  merchant 
or,  in  the  case  of  an  introduced  account, 
no  introducing  broker  may  open  a 
foreign  futures  or  option  account  for  a 
foreign  futures  or  option  customer 
unless  the  futures  commission  merchant 
or  introducing  broker  firet  furnishes  the 
customer  with  a  separate  written 
disclosure  statement  containing  only  the 
language  set  forth  in  §  1.55(b)  of  this 
chapter  (except  for  nonsubstantive 
additions  such  as  captions):  Provided, 
however,  that  the  risk  disclosure 
statement  may  be  attached  to  other 
documents  as  the  cover  page  or  the  first 
page  of  such  documents  and  as  the  only 
material  on  such  page. 

(2)  If  a  futures  commission  merchant 
or  introducing  broker,  or  any  associated 
person  of  such  futures  commission 
merchant  or  introducing  broker,  has 
received  general  discretionary  authority 
to  engage  in  foreign  futures  or  foreign 
options  transactions  on  behalf  of  a 
foreign  futures  or  foreign  options 
customer,  the  futures  commission 
merchant  or  introducing  broker  must 
receive  a  separate  acknowledgment 
signed  and  dated  by  the  customer  that 
the  customer  has  received  and 
understood  the  disclosure  statement  set 
forth  in  §  1.55(b)  of  this  chapter.  With 
respect  to  customers  specified  in 

§  1.55(d)f2)  of  this  chapter,  such  futures 


commission  merchant  or  introducing 
broker  may  obtain  such 
acknowledgment  as  provided  in 
§  1.55(d)(1)  of  this  chapter  or  in  a  power 
of  attorney  required  by  §  166.2  of  this 
chapter. 


PART  33— REGULATION  OF 
DOMESTIC  EXCHANGE-TRADED 
COMMODITY  OPTION  TRANSACTIONS 

9.  The  authority  citation  for  Part  33 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2.  2a.  4,  6,  6a.  6b.  6c.  6d, 
6e,  6f.  6g,  6h.  6i,  6j.  6k.  6l,  6m,  6n,  6o,  7.  7a,  7b, 
8, 9, 11. 12a.  12c,  13a,  13a-l.  13b,  19,  and  21, 
unless  otherwise  noted. 

10,  Section  33.7  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  33.7  Disclosure. 

(a)(1)  No  futures  commission 
merchant  or,  in  the  case  of  an 
introduced  account,  no  introducing 
broker  may  open  or  cause  the  opening  of 
a  commodity  option  account  for  an 
option  customer  unless  the  futures 
commission  merchant  or  introducing 
broker  first: 

(1)  Furnishes  the  option  customer  with 
a  separate  written  disclosure  statement 
as  set  forth  in  this  section  or  includes 
such  statement  in  a  booklet  containing 
the  customer  account  agreement  and 
other  disclosure  statements  required  by 
Commission  rules  and; 

(ii)  Subject  to  the  provisions  of 
§  1.55(c)  of  this  chapter,  receives  from 
the  option  customer  an  acknowledgment 
signed  and  dated  by  the  option  customer 
that  he  received  and  understood  the 
disclosure  statement. 

(2)  The  disclosure  statement  and  the 
acknowledgment  shall  be  retained  by 
the  futures  commission  merchant  or  the 
introducing  broker  in  accordance  with 
§  1.31  of  this  chapter.  The  disclosure 
statement  must  be  as  set  forth  in 
paragraph  (b)  of  this  section,  typed  or 
printed  in  type  of  not  less  than  10-point 
size,  and  where  indicated,  in  all  capital 
letters. 

(3)  Where  option  customer  accounts 
are  transferred  from  one  futures 
commission  merchant  to  another  futures 
commission  merchant  or,  in  the  case  of 
introduced  accounts,  from  one 
introducing  broker  to  another 
introducing  broker,  other  than  at  the 
customer’s  request,  such  transferee  firm 
must  provide  each  option  customer 
whose  account  is  transferred  with  the 
risk  disclosure  statement  prescribed  in 
this  section  and  receive  the 
acknowledgment  required  in  paragraph 


(a)(l)(ii)  of  this  section  within  sixty  days 
of  the  transfer  of  such  accounts.  This 
requirement  shall  not  apply  if  the 
transfer  of  accounts  is  made  from  one 
introducing  broker  to  another 
introducing  broker  guaranteed  by  the 
same  futures  commission  merchant 
pursuant  to  a  guarantee  agreement  in 
accordance  with  the  requirements  of 
§  l.lO(j)  of  this  chapter  and  such  futures 
commission  merchant  maintains  the 
acknowledgment  required  by  paragraph 
(a)(l)(ii)  of  this  section. 


PART  180— ARBITRATION  OR  OTHER 
DISPUTE  SETTLEMENT  PROCEDURES 

11.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6c,  6d,  6k,  7a,  12a,  and 
21  unless  otherwise  noted. 

12.  Section  180.3  is  proposed  to  be 
amended  by  revising  paragraph  (b)(2)  to 
read  as  follows: 

§  180.3  Voluntary  procedure  and 
compulsory  payments. 

(b)  *  *  * 

(2)  If  the  agreement  is  contained  as  a 
clause  or  clauses  of  a  broader 
agreement,  the  customer  must 
separately  endorse  the  clause  or  clauses 
containing  the  cautionary  language  and 
provisions  specified  in  this  section.  This 
subparagraph  shall  not  apply  to  any 
futures  commission  merchant  or,  in  the 
case  of  an  introduced  account,  any 
introducing  broker  opening  an  account 
with  respect  to  customers  specified  in 
§  1.55(d)(2)  of  this  chapter.  Such  futures 
commission  merchant  or  introducing 
broker  may  obtain  such  endorsement  as 
provided  in  §  1.55(d)(1)  of  this  chapter. 

«  *  *  *  * 


PART  190— BANKRUPTCY 

13.  The  authority  citation  for  Part  190 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  §§  2,  4a,  6c,  6g,  7,  7a,  12, 
19,  23,  and  24  and  11  U.S.C.  §§  362,  546,  548, 
556  and  761-766. 

14.  Section  190.06  is  proposed  to  be 
amended  by  revising  paragraphs  (b)  and 
(d)(1)  to  read  as  follows: 

§  190.06  Transfers. 

*  «  *  *  * 

(b)  Notice.  Unless  notice  has  been 
filed  pursuant  to  §  190.02(a)(2),  if  a 
futures  commission  merchant,  or  a 
person  required  to  be  registered  as  a 
futures  commission  merchant,  intends  to 
transfer  commodity  contracts  held  by  or 
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for  a  commodity  broker  from  or  for  the 
account  of  a  customer  to  another  person 
registered  as  a  futures  commission 
merchant  after  a  petition  in  bankruptcy 
has  been  filed  by  or  against  such 
commodity  broker  and  such  transfer  is 
not  made  upon  the  request  of  that 
customer  or  in  the  ordinary  course  of 
business,  the  transferor  must  notify  the 
Commission  no  later  than  is  required 
under  §  190X)2(a)(2)  of  this  part. 
***** 

(d)  Customer  instructions.  (1) 
Customer  instructions.  A  commodity 
broker  must  provide  an  opportunity  for 
each  customer  to  specify  when 
undertaking  its  first  hedging  contract 
whether,  in  the  event  of  bankruptcy, 
such  customer  prefers  that  open 
commodity  contracts  held  in  a  hedging 
account  be  liquidated  by  the  trustee 
without  seeking  customer  instructions. 
With  respect  to  customers  speciHed  in 
§  1.55(d)(2)  of  this  chapter,  such 
commodity  broker  may  obtain  the 
customer  instruction  as  provided  in 
§  1.55(d)(1)  of  this  chapter. 

15.  Section  190.10  is  proposed  to  be 
amended  by  revising  paragraphs  (c)(l)(i) 
and  (c)(l)(ii)  to  read  as  follows:  ’ 

§  190.10  General. 

***** 

.  (c)  *  *  * 

1  (1)  *  *  * 

(i)  The  commodity  broker  first 
furnishes  the  customer  with  the 
disclosure  statement  set  forth  in 
paragraph  {c)(2)  of  this  section  in 
boldfaced  print  in  at  least  ten  point  type, 
which  may  be  provided  as  either  a 
separate,  written  document  or 
incorporated  into  the  customer 
agreement:  and 

(ii)  Where  customer  accounts  are 
transferred  from  one  commodity  broker 
to  another  commodity  broker  other  than 
at  the  customer's  request,  such 
transferee  commodity  broker  must 
provide  each  customer  whose  account  is 
transferred  with  the  risk  disclosure 
statement  prescribed  in  this  section 
within  sixty  days  of  the  transfer  of  such 
accounts. 

***** 

Issued  in  Washington,  DC,  on  September 
29, 1992,  by  the  Commission, 
lean  A.  Webb, 

Secretary  of  the  Commission, 

(FR  Doc.  92-23986  Filed  10-6-92;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  10 

Declarations  Required  To  Be  Filed 
With  Certain  Imported  Works  of  Art 
Entered  Free  of  Duty 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury, 
action:  Proposed  rule. 

summary:  The  Customs  Regulations 
require  that  works  of  art  entered  free  of 
duty  under  certain  provisions  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  shall  have  a  declaration 
filed  with  the  entry  by  the  artist  who 
produced  the  articles  showing  whether 
the  articles  are  originals,  replicas, 
reproductions,  or  copies;  or  a 
declaration  by  the  seller  or  shipper  with 
the  same  information  if  the  declaration 
by  the  artist  is  not  available.  This 
document  proposes  that  19  CFR  10.48  be 
amended  to  make  it  easier  for  importers 
to  satisfy  the  declaration  requirements 
and  to  reduce  the  instances  in  which  a 
declaration  will  be  required. 

DATES:  Comments  must  be  received  on 
or  before  December  7, 1992. 

ADDRESSES:  Comments  (preferably  in 
triplicate)  may  be  submitted  to  and 
inspected  at  the  Regulations  and 
Disclosure  Law  Branch,  room  2119,  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW.,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Bratcher,  Commercial  Rulings 
Division,  Office  of  Regulations  and 
Rulings.  (202)  566-8181. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Harmonized  Tariff  Schedule  of 
the  United  States  Annotated  (HTSUSA). 
19  U.S.C.  1202,  provides  in  subheadings 
9701.90.00,  9702.00.00  and  9703.00.00,  for 
the  classification  of  various  “works  of 
art”  which  are  entitled  to  duty-free  entry 
if  classified  therein.  Section  10.48, 
Customs  Regulations  (19  CFR  10.48),  sets 
forth  procedures  to  assist  Customs  in 
making  the  determination  whether 
merchandise  so  claimed  is  actually  a 
“worit  of  art”  and  thus  properly 
classified  in  the  above  cited  provisions. 
Section  10.48  states  that  Customs  field 
personnel  may  require  that  a  declaration 
be  filed  with  an  entry  by  the  artist  who 
produced  the  articles  showing  whether 
the  articles  are  originals,  replicas, 
reproductions,  or  copies;  or  a 
declaration  by  the  seller  or  shipper  with 
the  same  information  if  the  declaration 
by  the  artist  is  not  available.  The 
regulation  also  states  that*  whereas  the 


declarations  of  these  parties  may  be  ] 

waived  upon  a  showing  of  impossibility,  ; 
the  declaration  of  the  importer  shall  be  ’ 

required  in  all  cases.  | 

One  purpose  of  this  proposal  is  to  | 

facilitate  the  movement  of  merchandise  | 

and  save  the  importers  time  and  money 
by  making  it  easier  to  provide  the 
declaration,  when  one  is  deemed 
necessary  by  Customs,  and  by  providing 
Customs  with  greater  flexibility  not  to 
require  a  declaration.  This  document  j 

also  proposes  modifications  to  19  CFR  il 

10.48  to  eliminate  inconsistencies  that  ! 

exist  between  the  regulation  and  the 
provisions  of  the  HTSUSA  (and  • 

applicable  interpretative  notes)  which 
the  regulation  is  intended  to  help 
implement.  The  elimination  of 
inconsistencies  in  this  instance  has  the 
effect  of  further  reducing  requirements 
placed  on  importers  by  eliminating  an 
entire  series  of  merchandise,  i.e., 
merchandise  classified  in  subheading 
9701.90.00,  HTSUSA,  from  the 
merchandise  for  which  Customs  may 
require  a  declaration. 

Explanation  of  Changes 

1.  The  section  heading  change  is 
necessary  because  “drawings”  are 
specifically  provided  for  in  subheading 
9701.10.00,  HTSUSA;  19  CFR  10,48  does 
not  apply  to  subheading  9701.10.00. 

2.  The  change  to  §  10.48(a]  is  based  on 
the  fact  that  subheading  9701.90.00, 

HTSUSA.  is  the  provision  in  which 
“collages  and  similar  decorative 
plaques”  are  classified.  There  is  no 
requirement  that  these  items  be  original 
works  of  art  (see  Explanatory  Note 
97.01(B));  a  declaration  should  never  be 
required  when  an  item  is  entered  under 
subheading  9701.90.00. 

3.  The  changes  to  §  10.48(b)  are 
intended  to  accomplish  two  goals;  First, 
the  language  is  changed  to  make  it 
easier  for  the  parties  involved  in  the 
importation,  i.e.,  the  importer,  artist, 
seller  and  shipper,  to  provide  a 
declaration,  if  required,  by  providing 
each  of  the  parties  with  equal  authority 
to  make  and  provide  the  declaration. 

Secondly,  the  regulation  is  harmonized 
with  Additional  U.S.  Note  1  to  Chapter 
97,  HTSUSA.  and  the  Explanatory  Notes 
to  Chapter  97.  Those  interpretative  notes 
refer  to  the  first  twelve  (12)  castings, 
replicas  or  reproductions  as  being 
classifiable  in  heading  9703  rather  than 
the  first  ten  (10)  as  presently  required  in 
the  regulation. 

4.  Section  10.48(c)  is  changed  to 
provide  Customs  personnel  with  greater 
flexibility  to  waive  the  requirement  of  a 
declaration. 

5.  The  removal  of  paragraph  (e)  is 
necessitated  by  the  change  (in  number  2. 
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above)  which  removes  subheading 
9701.90.00  merchandise  from  the  impact 
of  19  CFR  10.48. 

Comments 

Before  making  a  determination  in  this 
matter,  Customs  will  consider  any 
written  comments  timely  submitted. 
Comments  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  and  Disclosure 
Law  Branch,  room  2119,  Customs 
Headquarters,  1301  Constitution 
Avenue,  NW.,  Washington,  DC. 

Regulatory  Flexibility  Act 

For  the  reasons  set  forth  in  the 
preamble  and  pursuant  to  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.),  it  is  hereby  certified 
that  the  proposed  amendments  set  forth 
in  this  document,  if  adopted,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  they  are  not  subject  to  the 
regulatory  anedysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  “major  rule”  as  specified  in 
Executive  Order  12291.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required. 

Drafting  Information 

The  principal  author  of  this  document 
was  Steven  Bratcher,  Commercial 
Rulings  Division,  Office  of  Regulations 
and  Rulings.  However,  personnel  from 
other  offices  participate  in  its 
development. 

List  of  Subjects  in  19  CFR  Part  10 

Customs  duties  and  inspections. 
Reporting  and  record  keeping 
requirement.  Exports,  Caribbean  Basin 
Initiative. 

Proposed  Amendment 

It  is  proposed  to  amend  part  10, 
Customs  Regulations  (19  CFR  part  10). 
as  set  forth  below: 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  Era 

1.  The  general  authority  citation  for 
part  10  continues  to  read  as  follows: 

Authority:  19  U-S-C  66. 1202, 1481. 1484, 
1498, 1508, 1623. 1624; 

*  *  «  *  * 


2.  It  is  proposed  to  revise  §  10.48  to 
read  as  follows: 

§  10.48  Engravings,  sculptures,  etc. 

(a)  Invoices  covering  works  of  art 
claimed  to  be  free  of  duty  under 
subheadings  9702.00.00  and  9703.00.00, 
HTSUS,  shall  show  whether  they  are 
originals,  replicas,  reproductions,  or 
copies,  and  also  the  name  of  the  artist 
who  produced  them,  unless  upon 
examination  the  appraiser  is  satisfied 
that  such  statement  is  not  necessary  to  a 
proper  determination  of  the  facts. 

(b)  The  following  evidence  shall  be 
filed  in  connection  with  the  entry:  A 
declaration  in  the  following  form  by  the 
artist  who  produced  the  article,  or  by 
the  seller,  shipper  or  importer,  showing 
whether  it  is  original,  or  in  the  case  of 
sculpture,  the  original  work  or  model,  or 
one  of  the  first  twelve  castings,  replicas, 
or  reproductions  made  from  the  original 
work  or  model;  and  in  the  case  of 
etchings,  engravings,  woodcuts, 
lithographs,  or  prints  made  by  other 
hand-transfer  processes,  that  they  were 
printed  by  hand  from  hand-etched, 
hand-drawn,  or  hand-engraved  plates, 
stones,  or  blocks; 

I, _ ,  do  hereby  declare  that  I  am  the 

producer,  seller,  shipper  or  importer  of 

certain  works  of  art,  namely _ 

covered  by  the  annexed  invoice  dated _ ; 

that  any  mosaics  included  in  that  invoice  are 
originals;  that  any  sculptures  or  statuary 
included  in  that  invoice  are  the  original 
works  or  models  or  one  of  the  first  twelve 
castings,  replicas,  or  reproductions  made 
from  the  sculptor’s  original  work  or  model; 
and  that  any  etchings,  engravings,  woodcuts, 
lithographs,  or  prints  made  by  other  hand- 
transfer  processes  included  in  that  invoice 
were  printed  by  hand  from  hand-etched, 
hand-drawn,  or  hand-engraved  plates,  stones, 
or  blocks. 

(c)  The  district  director  may  waive  the 
declaration  requirement  set  forth  in 
paragraph  (b)  of  this  section. 

(d)  Artists’  proof  etchings,  engravings, 
woodcuts,  lithographs,  or  prints  made 
by  other  hand  transfer  processes  should 
bear  the  genuine  signature  or  mark  of 
the  artist  as  evidence  of  their 
authenticity.  In  the  absence  of  such  a 
signature  or  marie,  other  evidence  shall 
be  required  which  will  establish  the 
authenticity  of  the  woric  to  the 
satisfaction  of  the  district  director. 
Michael  H.  Lane, 

Acting  Commissioner  of  Customs. 

Approved:  October  1, 1992. 

Peter  K.  Nunez, 

Assistant  Secretary  of  the  Treasury. 

FR  Doc.  92-24365  Filed  10-6-92;  8:45  am] 
BILUNQ  CODE  4a20-a2-M 


19  CFR  Part  191 

Eliminate  Notice  of  Exportation, 
Customs  Form  7511,  as  Proof  of 
Exportation  for  Drawback 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Proposed  rule. 

summary:  This  document  proposes  to  ' 
amend  the  Customs  Regulations  to 
eliminate  the  requirement  that  the 
Notice  of  Exportation,  CF  7511,  be 
submitted  to  Customs  as  proof  of 
exportation  for  the  purpose  of  obtaining 
drawback.  Other  documentation  would 
be  allowed  to  be  used  as  proof. 
Currently,  to  issue  a  CF  7511,  a  Customs 
officer  must  compare  it  with  the 
information  on  the  drawback  claimant's 
outbound  manifest,  and  the  shipper’s 
export  declaration  or  the  ocean/airway 
export  bill  to  verify  its  accuracy.  By 
eliminating  the  form  and  allowing  other 
proof  of  exportation,  time  will  be  saved 
by  both  the  drawback  claimant  and 
Customs. 

DATES:  Comments  must  be  received  on 
or  before  December  7, 1992. 

ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  and  inspected  at  the 
Regulations  and  Disclosure  Law  Branch, 
room  2119,  U.S.  Customs  Service,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  Friedman,  Office  of  Trade 
Operations,  Entry  Division,  202-927- 
0916. 

SUPPLEMENTARY  INFORMATION; 
Background 

Drawback  is  defined  in  §  191.2(a}  of 
the  Customs  Regulations  (19  CFR 
191.2(a)),  as  a  refund  or  remission,  in 
whole  or  part,  of  a  customs  duty, 
internal  revenue  tax,  or  fee  lawfully 
assessed  or  collected,  because  of  a 
particular  use  made  of  the  merchandise 
on  which  the  duty,  tax,  or  fee  was 
assessed  or  collected.  To  obtain 
drawback,  a  claimant  must  show  that 
the  eligible  merchandise  was  exported. 
Sections  191.51(a)  and  191.52  of  the 
Customs  Regulations  (19  CFR  191.51(a) 
and  191.52),  require  a  drawback 
claimant  to  file  a  notice  of  exportation 
on  a  Customs  Form  (CF)  7511,  for  each 
shipment  of  merchandise,  in  order  to 
receive  drawback.  When  filing  the  CF 
7511,  the  exporter-claimant 
simultaneously  files  the  shipper’s  export 
declaration  or  the  ocean/airway  export 
bill  of  lading.  A  Customs  officer  reviews 
both  forms  to  determine  whether  the 
information  contained  on  the  CF  7511  is 


46114 


Federal  Register  /  VoL  57,  No.  195  /  Wednesday,  October  7,  1992  /  Proposed  Rules 


accurate.  Upon  receipt  of  the  outbound 
manifest,  the  Customs  ofHcer  also 
compares  that  document  with  the  CF  y 
7511  to  verify  the  facts  of  exportation. 
Upon  compliance  with  this  procedure 
the  Customs  officer  issues  the  CF  7511. 
Elimination  of  this  process  would  save 
time  for  both  the  claimant  and  Customs. 

The  information  required  on  a  CF  7511 
is  the  name  of  the  exporting  vessel  or 
carrier,  the  number  and  kinds  of 
packages  and  their  marks  and  numbers, 
a  description  of  the  merchandise,  the 
name  of  the  exporter,  and  the  country  of 
ultimate  destination.  This  information  is 
also  available  from  paperwork  that  is 
generated  internally  in  the  process  of 
trade. 

Comments 

Before  making  a  determination  in  this 
matter.  Customs  will  consider  any 
written  comments  timely  submitted. 
Comments  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  and  Disclosure 
Law  Branch,  room  2119,  Customs 
Headquarters,  1301  Constitution 
Avenue,  NW.,  Washington,  DC. 

Regulatory  Flexibility  Act 

Based  on  the  discussion  above,  and 
pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
el  seq.),  it  is  certified  that  the  proposed 
amendments  set  forth  in  this  document, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
the  amendments  are  not  subject  to  the 
regulatory  analysis  requirements  of  5 
U.S.C.  603  and  604. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  “major  rule"  as  specified  in 
E.0. 12291.  Accordingly,  a  regulatory 
impact  analysis  is  not  required. 

Drafting  Information 

The  principal  author  of  this  document 
was  Sheryl  Rosenow,  Entry  Rulings 
Branch,  U.S.  Customs  Service.  However, 
personnel  from  other  Customs  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  191 

Claims,  Customs  duties  and 
inspection.  Exports,  Reporting  and 
record  keeping  requirements. 


Proposed  Amendments 

It  is  proposed  to  amend  part  191  of  the 
Customs  Regulations  (19  CFR  part  191) 
as  set  forth  below: 

PART  191— DRAWBACK 

1.  The  general  authority  citation  for 
part  191  would  continue  to  read  as 
follows: 

Authority:  5.U.S.C.  301, 19  U.S.C.  66. 1202 
(General  Note  8,  Harmonized  Tariff  Schedule 
of  the  United  States),  1313, 1624. 

2.  It  is  proposed  to  amend  §  191.51, 
Customs  Regulations  (19  CFR  191.51),  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  191.51  Alternative  procedures. 

Exportation  of  articles  for  drawback 
purposes  shall  be  established  by 
complying  with  one  of  the  following 
procedures; 

(a)  Documentary  evidence,  §  191.52: 

*  *  «  *  « 

3.  It  is  proposed  to  revise  the  heading 
and  text  of  §  191.52  to  read  as  follows: 

§  191.52  Documentary  evidence. 

A  drawback  claimant  may  support  the 
drawback  claim  by  documentary 
evidence  of  exportation,  such  as  the  bill 
of  lading,  air  waybill,  freight  waybill, 
cargo  manifest,  or  certified  copies 
thereof,  issued  by  the  exporting  carrier. 
The  preceding  documentary  evidence 
shall  be  accompanied  by  an  export 
invoice  or  packing  list  annotating  the 
merchandise  being  exported  with 
benefit  of  drawback. 

Michael  H.  Lane, 

Acting  Commissioner  of  Customs. 

Approved;  September  8, 1992. 

Nancy  L.  Worthington, 

Acting  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  92-24331  Filed  10-6-92;  8:45  am] 
BILUNQ  CODE  4820-02-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

[AO-FRL  3987-7 

Approval  and  Promulgation  of 
Implementation  Plans;  Appendix  M, 
Addition  of  Method  for  Measurement 
of  Opacity  Emissions  From  Stationary 
Sources 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  In  this  notice,  the  EPA 
proposes  to  add  test  Method  203,  for  the 


measurement  of  opacity  from  stationary 
sources,  to  appendix  M  [Example  Test 
Methods  for  State  implementation  plan.s 
(SIP’s)]  in  40  CFR  part  51.  This  action 
provides  States  with  an  instrumental 
test  method  which  can  be  used  in 
determining,  on  a  continuous  basis, 
compliance  with  stationary  source 
opacity  emission  limitations. 

A  public  hearing  will  be  held,  if 
requested,  to  provide  interested  persons 
an  opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  rule. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  December  7, 1992. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  October  28, 1992  a  public 
hearing  will  be  held  on  November  6, 

1992  beginning  at  10  a.m.  Persons 
interested  in  attending  the  hearing 
should  call  the  contact  mentioned  under 
ADDRESSES  to  verify  that  a  hearing  will 
be  held. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  EPA  by  October  28, 1992. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Air  Docket  Section  (LE- 
131),  Attention:  Docket  Number  A-91- 
08.  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  a  public  hearing,  it  will 
be  held  at  EPA’s  Emission  Measurement 
Laboratory  Building,  Research  Triangle 
Park,  North  Carolina.  Persons  interested 
in  attending  the  hearing  or  vyishing  to 
present  oral  testimony  should  contact 
Anthony  P.  Wayne,  Emission 
Measurement  Branch  (MD-19), 

Technical  Support  Division,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-3576. 

Docket.  Docket  Number  A-91-08, 
containing  materials  relevant  to  this 
rulemaking,  is  available  for  public 
inspection  and  copying  between  8:30 
a.m.  and  noon,  and  1:30  and  3:30  p.m., 
Monday  through  Friday,  at  EPA’s  Air 
Docket  Section,  room  M1500,  First  Floor, 
Waterside  Mall,  Gallery  1,  401  M  Street, 
SW.,  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT. 

For  information  concerning  the 
standard,  contact  Peter  R.  Westlin  or 
Anthony  P.  Wayne  at  (919)  541-3576, 
Emission  Measurement  Branch  (MD-19), 
Technical  Support  Division,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 
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SUPPLEMENTARY  INFORMATION;  The 

following  outline  is  provided  to  aid  in 
reading  the  preamble  to  the  proposed 
method. 

I.  Background 

A.  Introduction 

B.  1990  Promulgation  of  Methods  201  and 

201A 

II.  Proposed  Revisions 

A.  Summary  of  Proposed  Revisions 

B.  Rational  for  Proposal  as  an  Example 

Method  in  part  51 

C.  Existing  Regulatory  Requirements 

III.  Administrative  Requirements 

A.  Public  Hearing 

B.  Docket 

C.  Office  of  Management  and  Budget 

Reviews 

D.  Regulatory  Flexibility  Act  Compliance 
1.  Background 

A.  Introduction 

Section  110  of  the  Clean  Air  Act,  as 
amended  by  the  Gean  Air  Act 
Amendments  of  1990  (“the  Act")  (42 
U.S.C.  7410),  specifies  that  States  are  to 
submit  State  Implementation  Plans 
(SIPs)  to  EPA  for  approval  that  provide 
for  the  attainment  and  maintenance  of 
ambient  air  quality  standards.  These 
standards  will  necessarily  include 
emission  limits  and  other  control 
programs  directed  at  sources  of  the 
pollutants  involved.  Many  SIPs  include 
regulations  limiting  pollutant  emissions 
by  limiting  opacity  (i.e.,  visible 
emissions). 

Subpart  K  of  40  CFR  part  51  requires 
that  States  include  enforceable  test 
methods  in  their  SIPs  for  each  emission 
limit  (40  CFR  51.212(c)).  Appendix  M  to 
40  CFR  part  51,  which  is  entitled 
"Example  Test  Methods  For  State 
Implementation  Plans,"  is  designated  as 
the  repository  for  example  test  methods 
for  SIPs.  In  order  to  assist  States,  local 
agencies  and  the  public  with  guidance 
on  how  a  widely  acc^ted  source  test 
methodology  can  be  applied  to  measure 
opacity,  EPA,  in  this  notice,  is  proposing 
to  add  a  instrumental  continuous 
opacity  test  method  to  Appendix  M. 

B.  1990  Promulgation  of  Methods  201 
and  201 A 

On  April  17, 1990  (55  FR 14246),  EPA 
promulgated  Methods  201  and  201A  for 
the  measurement  of  stack  particulate 
matter.  These  methods  were  included  in 
appendix  M  of  40  CFR  part  51.  Under  the 
same  action,  EPA  also  revised  subpart  K 
to  40  CFR  part  51,  to  direct  States  to  the 
test  methods  in  Appendix  M,  and  to 
reiterate  that  SIPs  must  include 
enforceable  test  methods  for  each 
emission  limit. 

The  example  test  methods  in 
Appendix  M  are  methods  that  are  not 
specifically  required  by  Federal 


regulations,  but  are  proposed  and 
promulgated  by  EPA  for  use  by  the 
States.  States  may  now  incorporate 
appropriate  appendix  M  test  methods 
into  their  SIPs;  or  they  may  choose  other 
methods  (including  methods  in  appendix 
A,  part  60),  which  will  be  subjected  to 
normal  plan  review  process  as  stated  at 
40  CFR  50.212(c).  The  test  method  being 
proposed  today  is  to  be  included  as  an 
example  test  method  in  appendix  M. 

II.  Proposed  Reviskuis 

A.  Summary  of  Proposed  Revisions 

Today’s  acticxi  proposes  to  make  Test 
Method  203  applicable  for  determining 
the  opacity  of  emissions  from  stationary 
sources.  Method  203  uses  a  continuous 
opacity  monitoring  system  (COMS)  that 
is  based  on  technology  involving  the 
principle  of  transmissometry. 

The  way  this  technology  works  is  that 
light  having  specific  spectral 
characteristics  is  projected  from  a  lamp 
through  the  effluent  in  the  stack  or  duct, 
and  the  intensity  of  the  projected  light  is 
measured  by  a  sensor.  The  projected 
light  is  attenuated  because  of  absorption 
and  scatter  by  the  particulate  manner  in 
the  effluent;  the  percentage  of  light 
attenuated  is  defined  as  the  opacity  of 
the  emission.  Transparent  stack 
emissions  that  do  not  attenuate  light  will 
have  a  transmittance  of  100  percent  or 
an  opacity  of  zero  percent.  Opaque 
stack  emissions  that  attenuate  all  of  the 
light  will  have  a  transmittance  of  zero 
percent  or  an  opacity  of  100  percent. 

Method  203  requires  that  the  COMS 
comply  with  all  of  the  installation, 
design,  and  other  specifications  of  PS-1, 
40  CFR  part  60,  appendix  B,  in  order  to 
use  opacity  monitoring  data  to 
determine  compliance  with  opacity 
standards.  In  addition,  Meth(^  203 
specifies  quality  assurance  requirements 
and  procedures  that  must  be  performed 
by  the  COMS  operator  after  the  initial 
demonstration  of  compliance  with  PS-1 
requirements.  The  procedures  indicate 
that  data  obtained  during  periods  when 
the  monitor  is  considered  “out-of- 
control”  may  not  be  used  for  compliance 
determinations.  The  statement  is  not  to 
be  viewed  as  a  disincentive  for  a  source 
owner  or  operator  to  perform  required 
quality  assurance  and  control  activities 
called  for  in  the  Method  203  procedures. 
Failure  to  meet  the  requirements  of 
these  procedures  should  be  considered  a 
violation  of  the  monitoring  requirements 
called  for.  Though  the  procedures 
indicate  caution  on  the  use  of  the  data 
during  “out-of-control"  periods,  the  use 
of  data  collected  during  these  periods  is 
left  to  the  discretion  of  the  appropriate 
regulatory  agency. 


The  method  identifies  a  valid  data 
average  fcH*  purpose  of  recognizing 
quality  assiurance  activities  which  result 
in  less  than  100  percent  data  capture.  A 
data  average  is  valid  if  it  contains  83 
percent  of  the  required  measurement 
cycles.  At  a  minimum,  a  cycle  is  10 
seconds  in  which  a  measurement  is 
made.  Opacity  averages  can  be  for 
example,  a  1-minute  average  made  up  of 
six  10-second  cycles.  The  83  percent 
equates  to  5  out  of  the  required  6  cycles. 
In  addition,  a  95  percent  valid  data 
average  capture  requirement  is  also 
specified.  Taken  together,  a  minimum  of 
95  percent  of  the  total  opacity  averaging 
periods  available,  determined  by  the 
sources  operating  time,  must  be 
obtained.  Each  averaging  period  must  be 
comprised  of  83  percent  of  the  required 
10-second  cycles  which  make  up  the 
averaging  period.  The  values  are  valid  if 
the  quality  assurance  criteria  specified 
in  this  procedure  are  met. 

B.  Rationale  for  Proposal  as  an  Example 
Method  in  Part  51 

As  described  above,  appendix  M  is 
the  designated  repository  for  example 
test  methods  for  use  in  SIPs. 

The  test  methods  in  appendix  M  are 
available  for  States  to  reference  in  their 
SIPs  without  further  EPA  review  of  the 
method.  The  EPA  has  revised  subpart  K 
to  emphasize  that  States  must  include 
enforceable  test  methods  in  their  SIF*s 
for  each  emission  limit,  and  has  directed 
States  to  appendix  M  for  example  test 
methods  to  be  used  in  determining 
compliance  (55  FR  14249,  April  17, 1990). 
Today’s  proposed  Method  203  is  an 
example  test  method  intended  for  use  in 
SIPs,  and,  therefore,  cleariy  should  be 
included  in  appendix  M.  The  inclusion 
of  test  methods  with  SIP  standards  will 
ensure  that  standards  are  set  with  full 
consideration,  given  to  test  method 
procedures  and  accuracy.  The  type  of 
test  method  and  the  error  associated 
with  it  can  affect  both  the  standard 
chosen  audits  stringency. 

C.  Existing  Regulatory  Requirements 

Test  Method  203  is  currently  being 
informally  provided  as  an  example  test 
method  for  use  by  State  and  local 
agencies  in  the  development  of  their 
PMio  SIPs  pursuant  to  the  Act,  and  to 
enhance  existing  total  suspended 
particulate  requirements.  The  EPA 
advises  State  and  local  agencies  to 
review  the  applicability  of  this  method 
to  a  particular  source  as  they  would  any 
other  compliance  determination  method. 
Note  in  so  doing,  that  Test  Method  203  is 
intended  as  an  addition  to  existing 
visible  emission  test  methods  such  as 
Test  Method  9  of  40  CFR  part  60,  to  be 
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used  by  regulatory  agencies  as  a  part  of 
their  overall  program  of  applying 
compliance  determination 
methodologies.  Situations  exist  where 
Test  Method  9  would  need  to  continue 
as  an  applicable  compliance  method, 
e.g..  where  wet  scrubbers  are  used  for 
particulate  control,  however.  Method 
203  may  replace  Method  9  where  a 
regulatory  agency  sees  a  benefit  in  its 
application.  The  regulatory  agency 
continues  to  be  responsible  for  the 
proper  application  and  designation  of 
compliance  methods. 

III.  Administrative  Requirements 

A.  Public  Hearing 

In  accordance  with  section  307(d)(5) 
of  the  Act,  a  public  hearing  will  be  held, 
if  requested,  to  discuss  the  proposed 
Test  Method  203.  Persons  wishing  to 
make  oral  presentations  should  contact 
EPA  at  the  address  given  in  the 
ADDRESSES  section  of  this  preamble. 

Oral  presentations  will  be  limited  to  15 
minutes  each.  Any  member  of  the  public 
may  file  a  written  statement  with  EPA 
before,  during,  or  within  30  days  after 
the  hearing.  Written  statements  should 
be  addressed  to  the  Air  Docket  Section 
address  given  in  the  ADDRESSES  section 
of  this  preamble. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying  during 
normal  working  hours  at  EPA’s  Air 
Docket  Section  in  Washington,  DC  (see 
ADDRESSES  section  of  this  preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  for  all  ii^ormation 
submitted  or  otherwise  considered  by 
EPA  in  the  development  of  this  proposed 
rulemaking.  The  principal  purposes  of 
the  docket  are:  (1)  To  allow  interested 
parties  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process  and  (2)  to 
serve  as  the  record  in  case  of  judicial 
review  (except  for  interagency  review 
materials)  [section  307(d)(7)(A)). 

C.  Office  of  Management  and  Budget 
Review 

Executive  Order  12291  Review.  Under 
Executive  Order  12291,  EPA  must  judge 
whether  a  regulation  is  “major”  and, 
therefore,  subject  to  the  requirement  of  a 
regulatory  impact  analysis.  This 
rulemaking  is  not  major  because  it  will 
not  have  an  annual  efiPect  on  the 
economy  of  $100  million  or  more:  it  will 
not  result  in  a  major  increase  in  costs  or 
prices;  and  there  will  be  no  significant 
adverse  ei^ects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  U.S.- 


based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

D.  Regulatory  Flexibility  Act 
Compliance 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  attached 
rule,  if  promulgated,  will  not  have  an 
economic  impact  on  small  entities 
because  no  additional  cost  will  be 
incurred. 

This  proposed  rule  does  not  contain 
any  information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C,  3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  51 

Administrative  practice  and 
procedure,  air  pollution  control, 
particulate  matter. 

The  EPA  proposes  to  amend  title  40, 
chapter  I,  part  51  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  51— [AMENDED] 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401(b)(1),  7410,  7470- 
7479,  7501-7508.  and  7601(a),  unless 
otherwise  noted. 

Appendix  M — [Amended] 

2.  Appendix  M  is  amended  by  adding 
method  203  to  read  as  follows: 

***** 

Method  203 — Determination  of  the 
Opacity  of  Emissions  From  Stationary 
Sources  by  Continuous  Opacity 
Monitoring  Systems 

1.  Applicability  and  Principle 

1.1  Applicability.  This  method  applies  to 
the  measurement  of  the  opacity  of  emissions 
from  stationary  sources  by  continuous 
opacity  monitoring  systems  (COMS),  in  order 
to  determine  compliance  with  an  opacity 
emission  standard.  The  method  is  not 
applicable  where  water  droplets  are  present 
in  the  exhaust  gas  stream  being  measured. 

1.2  Principle.  The  opacity  of  emissions 
from  a  stationary  source  is  continuously 
measured  and  recorded  using  a  COMS  that 
meets  all  the  requirements  of  Performance 
Specification  1  (PS-1)  of  40  CFR  part  60. 
appendix  B.  Minimum  quality  control  (QC) 
and  quality  assurance  (QA)  requirements  are 
specified  to  assess  and  assure  the  quality  of 
COMS  performance.  Daily  zero  and  span 
checks,  quarterly  performance  audits,  and 
annual  zero  alignment  checks  are  required  in 
order  to  assure  the  proper  functioning  of  the 
COMS  and  the  accuracy  of  the  COMS  data. 

Because  control  and  corrective  action 
encompasses  a  variety  of  policies, 
specifications,  standards,  and  corrective 
measures,  this  method  treats  QC 
requirements  in  general  terms  to  allow  the 


development  of  a  QC  system  that  is  most 
effective  and  efficient  for  the  circumstances. 

2.  Definitions 

2.1  Continuous  Opacity  Monitoring 
System  (COMS).  The  total  equipment 
required  for  the  determination  of  the  opacity 
of  emissions  which  meets  the  minimum 
requirements  of  Performance  Specification  1 
of  40  CFR  part  60- 

2.2  Simulated  Zero  Check.  Method  or 
device  used  to  provide  a  simulated  zero 
opacity  (or  low-level  value  between  zero  and 
20  percent  of  the  applicable  opacity 
standard). 

2.3  Out-of-Control  Periods. 

2.3.1  Daily  Assessments.  Whenever  the 
calibration  drift  (CD)  exceeds  twice  the 
specification  of  PS-l,  the  COMS  is  out-of¬ 
control.  The  beginning  of  the  out-of-control 
period  is  the  time  corresponding  to  the  last 
successful  drift  check.  The  end  of  the  out-of¬ 
control  period  is  the  time  corresponding  to 
the  completion  of  appropriate  adjustment  and 
subsequent  successful  CD  assessment. 

2.3.2  Quarterly  and  Annual  Assessment. 
Whenever  a  quarterly  performance  audit  or 
annual  zero  alignment  audit  indicates 
unacceptable  results,  the  COMS  is  “out-of- 
control."  The  beginning  of  the  out-of-control 
period  is  the  time  corresponding  to  the 
completion  of  the  performance  audit 
indicating  an  unacceptable  performance.  The 
end  of  the  out-of-control  period  is  the  time 
corresponding  to  the  completion  of 
appropriate  corrective  actions  and 
subsequent  successful  audit  (or,  if  applicable, 
partial  audit). 

2.4  Upscale  Opacity  Condition.  Method  or 
device  used  to  provide  a  simulated  upscale 
opacity  (50  to  100  percent  of  the  opacity 
standard). 

2.5  External  Zeroing  Device  (Zero-Jig).  An 
external,  removable  device  for  simulating  or 
checking  the  cross-stack  zero  alignment  of 
the  COMS. 

3.  COMS  Installations,  Design,  and 
Performance  Specifications 

In  addition  to  the  installation,  design, 
and  performance  requirements  of  PS-1, 
the  following  are  added: 

3.1  External  Calibration  Filter  Access. 

The  COMS  must  be  designed  to  allow  for  the 
evaluation  of  both  linearity  and  accuracy 
relative  to  a  simulated  zero  value  and 
provide  a  check  of  all  system  components. 
The  design  must  accommodate  a  calibration 
filter  assembly  and  permit  periodic  use  of 
external  (i.e.,  not  intrinsic  to  the  instrument) 
neutral  density  filters. 

3.2  Data  Reduction/Recording.  The 
COMS  shall  be  designed  to  allow  for  the  data 
reduction,  recording,  and  reporting  in 
accordance  with  the  applicable  opacity 
standards.  Monitors  that  automatically  adjust 
the  data  to  the  corrected  calibration  value 
must  be  capable  of  recording  the  amount  of 
adjustment  that  is  applied  to  the  exhaust  gas 
stream  measurement.  Data  recorded  during 
periods  of  COMS  breakdowns,  repairs, 
calibration  checks,  and  adjustments  shall  not 
be  used  in  the  data  averages  of  Section  3.4. 

3.3  Zero  and  Upscale  Calibration 
Evaluations.  All  COMS  installed  pursuant  to 
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these  procedures  shall  include  a  method  for 
producing  a  simulated  zero  opacity  condition 
and  an  upscale  opacity  condition  using  a 
certified  neutral  density  filter  to  produce  an 
known  obscuration  of  light.  Such  procedures 
shall  provide  a  system  check  of  the  analyzer 
internal  optical  surfaces  and  all  active 
electronic  circuitry  including  the  lamp  and 
photodetector  assembly  used  in  the 
measurement  mode. 

3.4  Data  Averages.  All  COMS  installed 
pursuant  to  these  requirements  shall 
complete  a  minimum  of  one  cycle  of  sampling 
and  analyzing  for  each  successive  10-second 
period  and  one  cycle  of  data  recording  for 
each  speciHed  data  average,  e.g.,  6-minute 
average.  An  arithmetic  or  integrated  average 
of  ail  data  should  be  used. 

4.  Opacity  Measurement 

4.1  The  opacity  of  emissions  shall  be 
continuously  measured  and  recorded  in  units 
of  percent  opacity,  and  shall  be  expressed  in 
tl  e  averaging  period  specified  in  the 
applicable  regulation. 

4.2  The  COMS  shall  be  operated, 
maintained  and  calibrated  in  accordance 
with  the  instructions  provided  by  the 
instrument  manufacturer. 

4.3  Except  for  COMS  breakdowns, 
repairs,  calibration  checks,  zero  and  span 
checks,  and  other  QA  activities,  the  COMS 
shall  be  in  continuous  operation  during  all 
periods  of  source  operation. 

4.4  A  data  average  shall  be  considered 
valid  if  no  less  than  83  percent  of  the  required 
cycles  of  opacity  readings  upon  which  the 
data  average  is  based  are  obtained. 

4.5  Any  and  all  valid  data  averages  may 
be  used  to  determine  compliance  with  the 
applicable  opacity  standard.  Data  obtained 
during  "out-of-control”  periods  may  not  be 
used  for  compliance  determinations; 
however,  it  can  be  used  for  identifying 
periods  of  failure  to  meet  quality  assurance 
and  control  criteria. 

5.  Quality  Control  (QC)  Requirements 

5.1  Calibration  Drift  (CD)  Assessment. 

The  COMS  shall  be  checked,  at  least  once 
daily  and  the  CD  quantified  and  recorded  at 
zero  (or  low-level)  and  upscale-level  opacity. 
The  COMS  shall  be  adjusted  whenever  the 
CD  exceeds  the  specification  of  PS-1,  and  the 
COMS  shall  be  declared  “out-of-control” 
when  the  CD  exceeds  twice  the  specificabon 
of  PS-1.  Corrective  actions,  followed  by  a 
validating  CD  check  are  required  when  the 
COMS  is  out-of-control. 

5.2  Fault  Indicators  Assessment.  At  least 
daily,  the  fault  lamp  indicators,  data 
acquisition  system  error  messages,  and  other 
system  self  diagnostic  indicators  shall  be 
checked.  The  appropriate  corrective  actions 
should  be  taken  when  the  COMS  is  operating 
outside  preset  limits.  All  COMS  data 
recorded  during  periods  in  which  fault 
indicators  are  illuminated  shall  be  considered 
invalid. 

5.3  Performance  Audits.  Checks  of  the 
individual  COMS  components  and  factors 
affecting  the  accuracy  of  the  monitoring  data, 
as  described  below,  shall  be  conducted  on  a 
quarterly  basis.  Examples  of  detailed  audit 
procedures  may  be  found  in  Reference  1, 
"Performance  Audit  Procedures  for  Opacity 


Monitors,”  and  Reference  2,  “CEMS  pilot 
Project:  Evaluation  of  CEMS  Reliability  and 
QA  Procedures  Volume  1.”  The  following 
identify  the  absolute  minimum  checks 
included  in  the  performance  audit: 

5.3.1  Optical  Alignment  Assessment.  The 
status  of  the  optical  alignment  of  the  monitor 
components  shall  be  checked  and  recorded 
according  to  the  procedures  specified  by  the 
monitor  manufacturer.  Realign  as  necessary. 

5.3.2  Optical  Surface  Dust  Accumulation 
Assessment.  The  apparent  efiluent  opacity 
shall  be  compared  and  recorded  before  and 
after  cleaning  each  of  the  exposed  optical 
surfaces.  The  total  optical  surface  dust 
accumulation  shall  be  determined  by 
summing  the  apparent  reductions  in  opacity 
for  all  of  the  optical  surfaces  that  are 
cleaned.  Caution  should  be  employed  in 
performing  this  check  since  fluctuations  in 
effluent  opacity  occurring  during  the  cleaning 
cycle  may  adversely  affect  the  results. 

5.3.3  Zero  and  Upscale  Response 
Assessment.  The  zero  and  upscale  response 
errors  shall  be  determined  and  recorded 
according  to  the  CD  procedures.  The  error  is 
defined  as  the  difference  (in  percent  opacity) 
between  the  correct  value  and  the  observed 
value  for  the  zero  and  high-level  calibration 
checks. 

5.3.4  Zero  Compensation  Assessment. 

The  value  of  the  zero  compensation  applied 
at  the  time  of  the  audit  shall  be  calculated  as 
equivalent  opacity,  corrected  to  stack  exit 
conditions,  according  to  the  procedures 
specified  by  the  manufacturer.  The 
compensation  applied  to  the  effluent 
recorded  by  the  monitor  system  shall  be 
recorded. 

5.3.5  Stack  Exit  Correlation  Error 
Assessment.  The  optical  pathlength 
correction  ratio  (OPLR)  shall  be  computed 
from  the  monitor  pathlength  and  stack  exit 
diameter  and  shall  be  compared,  and  the 
difference  recorded,  to  the  monitor  setup 
value.  The  stack  exit  correlation  error  shall 
be  determined  as  the  absolute  value  of  the 
difference  between  the  measured  value  and 
the  correct  value,  expressed  as  a  percentage 
of  the  correct  value. 

5.3.6  Calibration  Error  Assessment.  A 
three-point  calibration  error  test  of  the  COMS 
shall  be  conducted.  For  either  calibration 
error  test  methods  identified  below,  three 
neutral  density  filters  meeting  the 
requirements  of  PS-1,  shall  be  placed  in  the 
COMS  light  beam  path  five  consecutive 
times,  and  the  monitor  responses  shall  be 
independently  recorded  from  the  COMS 
permanent  data  recorder.  Additional 
guidance  for  conducting  this  test  is  included 
in  section  7.0  of  PS-1.  The  low-,  mid-,  and 
high-range  calibration  error  results  shall  be 
computed  as  the  mean  difference  and  95 
percent  confidence  interval  for  the  difference 
between  the  expected  and  actual  responses 
of  the  monitor  as  corrected  to  stack  exit 
conditions.  These  values  shall  be  calculated 
using  the  procedures  of  Section  8.0  of  PS-1. 

5.3.6.1  Primary  Calibration  Error  Method. 
The  calibration  error  test  requires  the 
installation  of  an  external  calibration  audit 
device  (zero-jig).  The  zero-jig  shall  be 
adjusted  to  provide  the  same  zero  response 
as  the  monitors  simulated  zero. 

5.3.6.2  Alternative  Calibration  Error 
Method.  Conduct  an  incremental  calibration 


test  by  superimposing  the  neutral  density 
filters  over  the  efiluent  opacity  and 
comparing  the  COMS  responses  to  the 
expected  value  calculated  from  the  filter  and 
opacity  values  immediately  preceding  the 
superimposing.  Recoixi  both  the  stack  effluent 
opacity  and  the  calibration  filter  value  prior 
to  each  test.  This  method  is  sensitive  to 
fluctuations  in  the  efiluent  opacity  during  the 
test. 

5.3.6.3  Attenuators.  Use  calibration 
attenuators  (i.e.,  neutral  density  filters  or 
screens)  with  values  that  have  been 
determined  according  to  section  7.1.3, 
"Attenuator  Calibration”  of  PS-1,  and 
produce  simulated  opacities  (as  corrected  to 
stack  exit  conditions)  in  the  ranges  listed  in 
Table  1  below.  For  visible  emission  standards 
of  10  percent  (or  less)  opacity,  attenuator 
selection  may  be  based  on  a  10  percent 
opacity  standard. 

5.3.6.4  Attenuator  Stability.  The  stability 
of  the  attenuator  values  shall  be  checked  at 
least  once  per  year  according  to  the 
procedures  specified  in  PS-1.  The  attenuators 
shall  be  recalibrated  if  the  stability  checks 
indicate  a  change  of  2  percent  opacity  or 
greater. 


Table  1.— Filter  Ranges  for  COMS 
Performance  Audits 


Audit  Point 

Audit  Filter  Range  (%  Op) 

1  . ; . 

20-60  Percent  of  the  Emission  Limit 
(low). 

60-120  Percent  of  the  Emission 
Limit  (mid). 

150-200  Percent  of  the  Emission 
Limit  (high). 

2 . 

3 . 

5.4  Zero  Alignment  Assessment.  Compare 
the  COMSs  simulated  zero  to  the  actual  clear 
path  zero  of  the  installation  annually.  The 
audit  may  be  conducted  in  conjunction  with, 
but  prior  to,  a  performance  audit. 

5.4.1  Primary  Zero  Alignment  Method. 

The  primary  zero  alignment  shall  be 
performed  under  clear  path  conditions.  This 
may  be  accomplished  if  the  process  is  not 
operating  and  the  monitor  pathlength  is  free 
of  particulate  matter  or  the  monitor  may  be 
removed  from  its  installation  and  set  up 
under  clear  path  conditions.  The  absence  of 
particulate  matter  shall  be  demonstrated 
prior  to  conducting  the  test  at  the  installed 
site.  No  adjustment  to  the  monitor  is  allowed 
other  than  the  establishment  of  the  proper 
monitor  pathlength  and  correct  optical 
alignment  of  the  COMS  components.  Record 
the  COMS  response  to  a  clear  condition  and 
to  the  COMSs  simulated  zero  condition  as 
percent  opacity  corrected  to  stack  exit 
conditions.  For  COMSs  with  automatic  zero 
compensation,  disconnect  or  disable  the  zero 
compensation  mechanism  or  record  the 
amount  of  correction  applied  to  the  COMSs 
simulated  zero  condition.  The  response 
difference  in  percent  opacity  to  the  clear  path 
and  simulated  zero  conditions  shall  be 
recorded  as  the  zero  alignment  error.  Adjust 
the  COMSs  simulated  zero  device  to  provide 
the  same  response  as  the  clear  path 
condition.  Restore  the  COMS  to  its  operating 
mode. 
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5.4.2  Alternative  Zero  Alignment  Method. 
Monitors  capable  of  allowing  the  installation 
of  an  external,  removable  zero-jig,  may  use 
the  equipment  for  an  alternative  zero 
alignment,  provided  that  the  zero-jig  setting 
has  been  established  for  the  monitor 
pathlength  and  recorded  for  the  specific 
COMS  by  comparison  of  the  COMS 
responses  to  the  installed  zero-jig  and  to  the 
clear  path  condition;  the  zero-jig  is 
demonstrated  to  be  capable  of  producing  a 
consistent  zero  response  when  it  is 
repeatedly  (i.e..  three  consecutive 
installations  and  removals  prior  to 
conducting  the  final  zero  alignment  check) 
installed  on  the  COMS.  The  zero-jig  setting 
shall  be  permanently  set  at  the  time  of  initial 
zeroing  to  the  clear  path  zero  value  and 
protected  when  not  in  use  to  ensure  that  the 
setting  equivalent  to  zero  opacity  does  not 
change.  The  zero-jig  setting  shall  be  checked 
and  recorded  prior  to  initiating  the  zero 
alignment  Source  owners  and  operators  that 
employ  a  zero-jig  shall  perform  a  primary 
zero  ali^roent  audit  once  every  3  years. 

5.S  Monitor  Acceptance  Criteria. 

5.5.1  Performance  Assessment  Hie 
following  criteria  are  to  be  used  for 
determining  acceptable  performance  of  and 
out-of-control  periods  for  the  COMS: 

lABtE  2.— Performance  Audit  Criteria 


Stack  Exit  <2  percent. 

Correlation  Bror. 

Fault  Indicators _ _  Inactive — no  error 

messages. 

Zero  and  Upscale  <2  percent  opacity. 
Responses. 

Zero  Compensation  —  <4  percent  opacity. 

Optical  Alignment .  Misalignment  error, 

.0  <2  percent  opacity. 

Optical  Surface  Dust  <4  percent  opacity. 
Accumulation. 

Calibration  Error .  <2  percent  opacity. 

Zero  Alignment.-....^....  <5  percent  opacity 
for  one  check. 

<2  percent  opacity 
for  three 
consecutive 
checks. 

Valid  Data  Average  >95  percent  of 
Capture.  source  operating 

time. 


5.5.2  Zero  Alignment  The  zero  alignment 
is  acceptable  if  the  error  at  the  simulated 
zero  check  is  less  than  2  percent  opacity  prior 
to  adjustment  The  simulated  zero  check  shall 
be  adjusted  to  provide  the  correct  response 
each  time  the  zero  alignment  check  is 
performed. 

5.5.3  Unacceptable  Results — Single 
Performance  Assessment  The  COMS  is  out- 
of-control  whenever  the  results  of  a  quarterly 
performance  audit  indicate  noncompliance 
with  any  of  the  performance  assessment 
criteria  of  TABLE  2  of  §  5.5.1  above.  If  the 
COMS  is  out-of-control,  take  necessary 
corrective  action  to  eliminate  the  problem. 
Following  corrective  action,  the  source  owner 
or  operator  must  reconduct  the  appropriate 
failed  portion  of  the  audit  and  other 


applicable  portions  to  determine  whether  the 
COMS  is  operating  properly  and  within 
spedhcations.  Hie  COMS  owner  or  operator 
shall  record  both  audit  results  showing  the 
COMS  to  be  out-of-control  and  the  results 
following  corrective  action.  COMS  data 
obtained  during  any  out-ofcontrol  period 
may  not  be  used  for  compliance 
determination  or  to  meet  the  data  capture 
requirement  of  §  5.5.6,  however  the  data  can 
be  used  for  identifying  periods  where  there 
has  been  a  failure  to  meet  quality  assurance 
and  control  criteria. 

5.5.4  Unacceptable  Results — Multiple 
Performance  Assessments.  Repeated  audit 
failures  (i.e.,  out-of-control  conditions 
resulting  from  the  quarterly  audits)  indicate 
that  the  QC  procedures  are  inadequate  or  the 
COMS  is  incapable  of  providing  quality  data. 
The  source  owner  or  operator  shall  increase 
the  frequency  of  the  above  QC  procedures 
until  the  performance  criteria  is  maintained 
or  modify  or  replace  the  COMS  whenever 
two  consecutive  quarters  of  unacceptable 
performance  occurs. 

5.5.5  Unacceptable  Zero  Alignment.  If  the 
error  of  the  simulated  zero  check  prior  to 
adjustment  exceeds  5  percent  opacity  for  any 
zero  check,  or  exceeds  5  percent  opacity  for 
any  zero  check,  or  exceeds  the  2  percent 
opacity  acceptance  criterion  for  three 
consecutive  checks,  the  performance  of  the 
CX)MS  is  unacceptable.  The  source  ouvner  or 
operator  shall  take  corrective  action  to 
resolve  the  problem  and  improve  the  stability 
of  the  simulated  zero  check  method  or  device 
or  replace  the  COMS.  If  the  COMS  is  not 
replaced,  zero  alignment  audits  must  be 
conducted  at  least  biannually  during 
nonconsecutive  quarters. 

5.5.6  Unacceptable  Results — Insufficient 
Data  Capture.  Compliance  with  the  95 
percent  valid  data  capture  requirement  shall 
be  determined  by  considering  COMS 
downtime  for  all  causes  (e.g.,  monitor 
malfunctions,  data  system  failures, 
preventive  maintenance,  unknown  causes, 
etc.)  except  for  downtime  associated  with 
routine  zero  and  span  checks  and  QA/QC 
activities  required  by  this  method.  Failure  of 
a  COMS  to  obtain  valid  opacity  data  for  at 
least  95  percent  of  the  sources  operating  time 
during  any  reporting  period  (e.g.,  day,  month, 
quarter,  semiannual  period,  etc.)  indicates 
that  the  QC/QA  procedures  are  not  sufficient 
or  that  the  COMS  is  not  capable  of 
continuously  providing  quality  data. 
Whenever  less  than  95  percent  of  the  valid 
data  averages  are  obtained  for  a  reporting 
period,  the  source  owner  or  operator  shall 
either  (1)  Perform  such  additional  QC/QA 
activities  as  deemed  necessary  to  assure 
acceptable  data  capture;  or  (2)  modify  or 
replace  the  COMS.  Additional  QC/QA 
procedures  include,  but  are  not  limited  to; 
Implementation  or  revision  of  a  QC  program, 
maintenance  of  a  spare-parts  inventory, 
conducting  more  fr^uent  system 
performance  audits. 

ft  Calculations  for  COMS  Assessments 

6.1  Performance  Audit  Calculations.  The 
calculations  contained  in  Section  8  of  PS-1 
shall  be  followed. 

6.2  Zero  Alignment  Checks.  The 
procedures  contained  in  Reference  1,  Section 
10.  Zero  Alignment  Checks,  shall  be  followed. 


7.  Reporting  Requirements 

At  the  reporting  frequency  and  in  the 
format  specified  in  the  applicable  regulation, 
report  on  a  quarterly  basis  the  performance 
and  accuracy  results  from  Section  5.0.  The 
quarterly  performance  and  accuracy  report 
must  contain  the  drift  and  audit  result 
information  as  a  Data  Assessment  Report 
(DAR),  Figure  1.  A  copy  of  the  quarterly  DAR 
should  be  included  as  a  separate  report  with 
the  periodic  reports  of  emissions  required 
under  applicable  regulatory  requirements.  As 
a  minimum,  the  DAR  must  contain  the 
following  information: 

1.  Source  owner  and  operator  name  and 
address. 

2.  Identification  (by  serial  number)  and 
location  of  the  monitors  in  the  COMS. 

3.  Manufacturer  and  model  of  each  monitor 
in  the  COMS. 

4.  Results  of  COMS  performance  and  date 
of  assessment  as  determined  by  performance 
audit  or  zero  alignment  audit,  including 
performance  audit  results  for  each  of  the 
tests  described  in  sections  5.3  and  5.4,  the 
calculation  of  these  results,  as  well  as  the 
zero  error  and  its  calculation.  If  the 
performance  audit  results  show  the  COMS  to 
be  out-of-control,  the  COMS  owner  or 
operator  must  report  both  the  audit  results 
showing  the  COMS  to  be  out-of-control  and 
the  results  of  the  audit  following  corrective 
action  showing  the  COMS  to  be  operating 
within  specification. 

5.  Summary  of  all  corrective  actions  taken 
when  COMS  were  determined  to  be  out-of¬ 
control,  as  described  in  Sections  5.5. 

5.  Bibliography 

8.1  “CEMS  Pilot  Project;  Evaluation  of 
CEMS  Reliability  and  QA  Procedures  Volume 
1."  EPA-340/l-86-«)9a.  May  1986.  U.a  EPA, 
Office  of  Air  Quality  Planning  and  Standards, 
Washington,  DC  20460. 

8.2  “Performance  Audit  Procedures  For 
Opacity  Monitors,”  EPA-600/8-87-025.  April 
1987.  U.S.  EPA,  Environmental  Monitoring 
Systems  Laboratory,  Research  Triangle  Park, 
NC  27711. 

8.3  Specification  and  Test  Procedures  for 
Opacity  Continuous  Emission  Monitoring 
Systems  in  Stationary  Sources,  Performance 
Specification  1, 40  CFR  part  60,  appendix  B. 

8.4  Procedure  1.  Quality  Assurance 
Requirements  for  Gas  Continuous  Emission 
Monitoring  Systems  Used  for  Compliance 
Determination,  40  CFR  part  60,  appendix  F. 
Example  COMS  Data  Assessment  report 

Period  ending  date: - 

Year:  - 

Company  Name; - 

Plant  Name: - 

Unit  No.:  - 

COMS  Manufacturer - 

Model:  - 

COMS  Serial  No.fs):  - 

I.  Performance  Audit 

1.  Stack  Exit  Correlation  Error 

a.  Actual  pathlength  correction  factor 

b.  Correct  pathlength  correction  factor 

c.  Stack  exit  Correlation  Error _ 

2.  Active  Fault  Indicators;  error  messages 
present: 
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3.  Zero  and  Upscale  Calibration  Check 
Responses 


Correct 

value 

Response 

Difference 

4.  Zero  Compensation  Value  (percent 
opacity): 


5.  Optical  Alignment  Status: _ 

6.  Dust  Accumulation  on  Optical  Surfaces 


i 

Initial 

opacity 

Final 

opacity 

Difference 

Window  2 . 

Total .. 

7.  Calibration  Error 

a.  Filter  Values  (equivalent  opacity) 

Low:  - 

Mid:  - 

High:  - 

b.  Test  Results 


Low 

Mid 

High 

1 . 

2 . . . 

3 . . . 

4 . 

5 . 

c.  Calibration  Error 

Low:  - 

Mid: - 

High:  - 

8.  Corrective  Action  for  Unacceptable 
Performance  Out-of-control  periods: 

Date(s)  and  Time(s): - 

Number  of  hours: - - 

Corrective  action  taken: - : - 

Results  of  audit  (or  partial  audit)  following 
corrective  action. 

(Use  format,  as  applicable,  as  shown  in  1-8 
above) 

II.  Zero  Alignment  Audit 

1.  Clear  Path  Zero  Response: _ 

percent  opacity 

2.  Simulated  Zero  Response: _ 

percent  opacity 

3.  Zero  Alignment  Error: _ _ _ _ percent 

opacity 

4.  Zero  Error  of  Previous  Two(2) 

Assessments:  . . 

III.  Calibration  Drift  Assessment 

Out-of-control  periods: 

Date(s): - 

Number  of  days: - 

Corrective  action  taken: - 

Results  of  CD  after  corrective  action.  (Use 
format  above) 

IV.  Data  Capture  Assessment 

1.  Source  operating  hours: _ 

2.  Total  hours  of  valid  COMS  data: 

_ (During  source  operating  hours. 

including  valid  data  obtained  during 
routine  calibration  checks  and  QA/QC 
activities  required  by  this  method.) 


3.  Percent  data  capture: _ 

V.  Calculations  (Include  on  a  separate  page.) 
Figure  1.  Example  format  for  COMS  data 
Assessment  Report. 

[FR  Doc.  92-24343  Filed  10-8-92;  8:45  am] 
BILUNG  CODE  6560-50-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  417 

[CXJC-20-P] 

RIN  0938-AD79 

Medicare  Program;  Appeal  Rights  and 
Procedures  for  Beneficiaries  Enrolled 
in  Prepaid  Health  Care  Plans 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  This  proposed  rule  would 
modify  or  establish  administrative 
review  procedures  for  Medicare 
beneficiaries  who  are  ervolled  in  health 
maintenance  organizations  (HMOs), 
competitive  medical  plans  (CMPs)  and 
health  care  prepayment  plans  (HCPPs). 
Specifically,  the  proposed  rule  would  (1) 
impose  a  60-calendar-day  time  limit  fon 
an  HMO  and  CMP  to  complete  a 
reconsideration  request  by  a  Medicare 
enrollee  for  denied  services  or  claims; 

(2)  extend  to  HMO  and  CMP  members 
the  right  to  request  immediate  review  by 
a  Utilization  and  Quality  Control  Peer 
Review  Organization  (PRO)  of  an  HMO 
or  CMP  or  hospital  determination  that 
inpatient  hospital  stay  is  no  longer 
necessary:  and  (3)  require  HCPPs  to 
establish  administrative  review 
procedures  for  their  Medicare  enrollees 
who  are  dissatisfied  with  decisions  on 
denied  services  or  claims. 

These  proposed  changes  are 
necessary  to  improve  efficiency  in  the 
administration  of  the  Medicare  program 
and  to  provide  Medicare  beneficiaries 
equitable  administrative  review  rights, 
regardless  of  their  enrollment  status. 
DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  December  7, 1992. 
ADDRESSES:  Mail  written  comments  to 
the  following  address: 

Health  Care  Financing  Administration, 

Department  of  Health  and  Human 

Services,  Attention:  OCC-20-P,  P.O. 

Box  26676,  Baltimore,  Maryland  21207. 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  comments  to: 


Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3002,  New  Executive 
Office  Building,  Attention:  Allison 
Herron  Eydt,  Washington,  DC  20503. 

If  you  prefer,  you  may  deliver  your 
written  comments  to  one  of  the 
following  locations: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue. 
SW.,  Washington,  DC  20201,  or 
Room  132,  East  High  Rise  Building,  6325 
Security  Boulevard,  Baltimore,  MD 
21207. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
OCC-20-P.  Timely  comments  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  room  309-G  of  the 
Department’s  offices  at  200 
Independence  Avenue,  SW., 

Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m,  to  5 
p.m.  (phone  (202)  245-7890). 

FOR  FURTHER  INFORMATION,  CONTACT: 
Jean  LeMasurier,  (202)  619-1063,  for 
matters  on  PRO  appeals. 

Jennifer  Richmond,  (202)  619-2755,  for 
matters  regarding  reconsiderations 
and  HCPP  appeals. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Background 

Generally,  payment  for  services 
provided  to  Medicare  beneficiaries 
under  title  XVIII  of  the  Social  Security 
Act  (the  Act)  may  be  made  on  a  fee-for- 
service  basis  or  on  a  prepayment  basis. 
Under  the  fee-for-service  system, 
payment  is  made  after  a  service  is 
furnished.  Claims  for  payments  are 
submitted  by  providers,  physicians, 
suppliers,  or  beneficiaries  to 
intermediaries  and  carriers  who,  under 
contract  with  HCFA,  determine  whether 
payment  is  appropriate.  Under  the 
prepayment  method,  eligible 
organizations,  such  as  health 
maintenance  organizations  (HMOs)  and 
competitive  medical  plans  (CMPs),  and 
health  care  prepayment  plans  (HCPPs), 
enter  into  contracts  or  agreements  with 
HCFA  to  provide  a  range  of  services  to 
Medicare  beneficiaries  who  voluntarily 
enroll  in  these  plans.  This  proposed  rule 
deals  with  Medicare  services  provided 
to  beneficiaries  by  entities  paid  on  a 
prepayment  basis.  We  refer  to  these 
entities  collectively  as  “prepaid  health 
care  organizations.” 

Section  1876  of  the  Act  provides  the 
authority  for  HCFA  to  enter  into 
contracts  with  eligible  HMOs  and  CMPs 
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to  provide  Medicare  covered  services  to 
beneficiaries  and  specifies  the 
requirements  that  must  be  met  by  the 
eligible  HMO  or  CMP.  Eligible  HMOs 
and  CMPs  may  be  paid  on  either  a  (1) 
risk  basis,  under  which  the  HMO  or 
CMP  is  paid  a  prospectively  determined 
per  capita  monthly  payment,  or  (2)  a 
cost  basis  under  which  interim  per 
capita  payments  are  made  on  the  basis 
of  a  budget,  and  a  retrospective  cost 
settlement  occurs  to  reflect  the 
reasonable  costs  incurred  by  the  HMO 
or  CMP  for  the  covered  services  it 
actually  furnishes  to  enrolled  members. 

Section  1833  of  the  Act  provides  the 
basis  for  regulations  under  which  HCFA 
enters  into  written  agreements  with 
HCPPs  to  furnish  or  arrange  to  have 
furnished  covered  Medicare  Part  B 
services  only  to  a  defined  population  on 
a  prepayment  basis. 

Implementing  Federal  regulations  for 
the  organization  and  operation  of 
prepaid  health  care  organizations, 
contract  requirements,  and  conditions 
for  payments  are  located  in  42  CFR  Part 
417. 

Generally,  this  proposed  rule  would 
amend  the  Medicare  regulations 
governing  the  administrative  review 
rights  and  procedures  for  Medicare 
enrollees  in  prepaid  health  care 
organizations.  We  propose  to:  (1) 

Impose  a  60-calendar  day  time  limit  for 
an  HMO  or  CMP  to  complete  a 
reconsideration  request^  by  a 
Medicare  enrollee  (or  authorized 
representative)  for  denied  services  or 
claims;  (2)  permit  an  HMO  or  CMP 
enrollee  (or  authorized  representative] 
to  request  immediate  PRO  review  of  an 
HMO,  CMP,  or  hospital  notice  of  a 
determination  that  an  inpatient  hospital 
stay  is  no  longer  necessary;  and  (3) 
require  HCPPs  to  establish 
administrative  review  procedures  for 
Medicare  enrollees  similar  to  those  that 
we  require  HMOs  and  CMPs  to 
establish  for  Medicare  enrollees. 

n.  Time  limit  for  Completing  a 
Reconsideration 

Section  187^c)(5)(A)  of  the  Act 
requires  certain  prepaid  health  care 
organizations  to  establish  procedures  for 
hearing  and  resolving  grievances 
between  the  organization  and  its 
Medicare  enrollees.  Section  1876(c)(5)(B) 
provides  specific  administrative  and 
judicial  review  rights  to  Medicare 
enrollees  of  HMOs  and  CMPs  that 
contract  with  HCFA  and  who  are 
dissatisfied  with  determinations  by  the 
HMO  or  CMP  regarding  services  and 
claims.  These  rights  are  similar  to  those 
available  to  benehciaries  in  the  fee-for- 
service  system,  except  that  under  the 
regulations  at  §§  417.614  and  417.620, 


the  initial  level  of  review  is  by  the  HMO 
or  CMP  rather  than  by  a  PRO, 
intermediary,  or  carrier.  Issues  that  are 
subject  to  the  full  scope  of 
administrative  and  judicial  review  are 
those  in  which  benehciaries  believe 
they:  (1)  Have  been  denied  access  to  a 
service  to  which  they  are  entitled;  or  (2) 
are  required  to  pay  an  amount  that  is 
the  responsibility  of  the  HMO  or  CMP. 
(Other  issues  are  only  subject  to  the 
HMO's  or  CMP's  internal  grievance 
procedures.)  Regulations  at  42  CFR 
417.600  through  417.638  describe  the 
administrative  and  judicial  review 
process.  Under  the  first  step  of  the 
process,  the  rules  provide  that  within  60 
days  of  the  request  for  payment  or  for 
furnishing  of  services,  the  HMO  or  CMP 
must  make  a  determination  and  explain 
the  reasons  for  the  determination.  If  the 
decision  is  unfavorable  (in  full  or  part), 
the  beneficiary  (or  his  or  her  authorized 
representative)  may  request  that  the 
HMO  or  CMP  reconsider  the  decision. 
(The  beneficiary  must  request 
reconsideration  before  proceeding  to  the 
next  step  in  the  review  process.)  An 
organization  may  issue  a  reconsidered 
determination  on  a  case  only  if  the 
reconsidered  determination  is  entirely 
favorable  to  the  beneficiary.  If  the 
organization  reaffirms  its  denial  of 
payment  or  services,  in  whole  or  in  part, 
the  organization  may  not  issue  a 
reconsidered  decision  to  the  beneficiary. 
Instead,  the  organization  must  prepare  a 
written  explanation  and  refer  the  case 
to  HCFA,  along  with  a  justification  for 
its  initial  denial,  so  that  HCFA  may 
make  a  new  and  independent 
determination  concerning  coverage  of 
the  services  at  issue.  This  step  is 
considered  to  be  part  of  the 
reconsideration  process.  If  HCFA’s 
reconsideration  determination  is  not 
fully  favorable  to  the  beneficiary,  the 
beneficiary  has  a  right  to  request  a 
hearing  before  an  administrative  law 
judge  (ALJ)  of  the  Social  Security 
Administration  (SSA)  if  the  amount 
remaining  in  controversy  is  $100  or 
more.  If  the  ALJ  hearing  does  not  result 
in  a  fully  favorable  determination,  the 
beneficiary  may  request  Appeals 
Council  review  of  the  ALJ  decision. 
Following  the  administrative  review 
process,  the  beneficiary  is  entitled  to 
judicial  review  of  the  final 
determination  of  the  Secretary  if  the 
amount  remaining  in  controversy  is 
$1,000  or  more. 

Currently,  the  regulations  do  not 
establish  time  limits  for  an  HMO  or 
CMP  to  complete  a  reconsideration. 
However,  a  beneficiary  may  not  proceed 
to  the  next  level  of  administrative 
review  until  the  HMO  or  CMP  issues  its 
decision  or  refers  the  matter  to  HCFA.  If 


the  HMO  or  CMP  unreasonably  delays 
completing  a  reconsideration,  the 
beneficiary  is  deprived  of  a  timely 
opportunity  for  a  hearing  by  an 
independent  third  party  and,  in  the 
event  the  reconsidered  decision  is 
favorable  to  the  beneficiary,  payment  or 
the  provision  of  services  is  delayed. 
Therefore,  we  propose  to  revise  the 
regulations  containing  the 
administrative  review  procedures  to 
ensure  that  the  process  becomes  more 
efficient. 

Specifically,  we  propose  to  require 
that  an  HMO  or  CMP  make  a 
reconsidered  decision  (or  submit  the 
matter  to  HCFA  if  it  cannot  issue  a 
totally  favorable  reconsidered  decision) 
within  60  calendar  days  from  the  date  of 
receipt  of  the  beneficiary's  request  for 
reconsideration.  We  believe  that  60 
days  is  sufficient  since  the  HMO  or  CMP 
has  already  made  a  determination  and 
has  all  the  necessary  records.  This 
timeframe  is  consistent  with  the  time 
allowed  for  issuing  the  organization’s 
wholly  or  partially  adverse 
determination  that  is  being 
reconsidered.  If  the  reconsidered 
decision  made  by  the  organization  is 
entirely  favorable  to  the  beneficiary,  the 
organization  must  notify  the  beneficiary 
within  the  60-calendar-day  period.  If  the 
organization  makes  a  reconsidered 
decision  that  is  unfavorable,  in  whole  or 
in  part,  the  organization  must 
automatically  submit  the  case  file  to 
HCFA  (or  its  designated  agent)  within 
the  60-calendar-day  period  for  a 
reconsidered  decision.  HCFA’s 
reconsidered  determination  is  not 
subject  to  the  60-calendar-day  time  limit 
because  it  does  involve  review  by  an 
independent  third  party,  and  HCFA  may 
need  to  request  additional  information 
from  the  HMO  or  CMP. 

We  propose  to  amend  §  417.620  to 
establish  the  60-calendar-day  time  limit 
for  an  HMO  or  CMP  to  complete  a 
reconsideration  and  require  the  HMO  or 
CMP  to  notify  the  enrollee  if  it  refers  the 
matter  to  HCFA  for  action. 

III.  Requests  for  Immediate  PRO  Review 
of  Decisions  for  Hospital  Discharges 

Section  1154(e)  of  the  Act.  as 
amended  by  section  9351  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  (Pub.  L.  99-509),  provides  Medicare 
beneficiaries  with  the  right  to  an 
immediate  review  by  a  PRO  and.  in 
some  cases,  certain  concurrent  financial 
protections  when  a  hospital,  with  the 
concurrence  of  the  attending  physician, 
determines  that  the  beneficiary  no 
longer  requires  inpatient  hospital  care. 
To  exercise  the  immediate  review  right, 
after  receiving  the  hospital’s  notice  of 
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noncoverage,  the  beneficiary  must 
request  (by  telephone  or  in  writing)  that 
the  PRO  review  the  validity  of  the 
hospital’s  decision.  The  beneficiary 
must  make  such  a  request  by  noon  of  the 
first  working  day  after  receipt  of  the 
notice.  The  PRO  then  must  determine 
the  appropriateness  of  the  hospital’s 
decision  that  the  beneficiary  no  longer 
requires  covered  inpatient  services 
within  1  full  working  day  of  the  request 
(and  receipt  of  pertinent  information 
and/or  records  from  the  hospital).  The 
hospital  cannot  charge  the  beneficiary 
for  the  cost  of  additional  hospital  days 
until  noon  of  the  day  after  receipt  of  the 
PRO’S  determination  that  the  hospital’s 
decision  was  correct. 

HMOs  and  CMPs  generally  have  the 
option  to  retain  control  of  the  hospital 
discharge  decision  or  to  delegate  the 
discharge  decision  to  the  hospital  and 
the  attending  physician.  (In  emergency 
situations,  however,  the  "antidumping" 
provisions  of  the  statute  make  the 
hospital  responsible  for  determining  that 
the  patient  is  medically  stable  for 
discharge.)  Often  the  discharge  decision 
is  linked  to  how  hospital  bills  for  HMO 
or  CMP  patients  are  paid.  For  example, 
most  HMOs  paid  on  a  cost  basis  permit 
the  hospital  to  bill  Medicare 
intermediaries  directly  on  the  HMO's 
behalf.  While  all  HMOs  paid  on  a  risk 
basis  are  responsible  for  paying  hospital 
bills  directly,  some  choose,  as  part  of 
their  contract  with  the  hospital,  to 
delegate  the  discharge  decision  to  the 
hospital  and  attending  physician.  Other 
risk  contractors,  particularly  staff  model 
HMOs  and  HMOs  that  own  their  own 
hospitals,  retain  responsibility  for  the 
discharge  decision,  including  the  issuing 
of  the  discharge  notice  to  the 
beneficiary. 

Under  current  law,  if  the  hospital 
(rather  than  the  HMO  or  CMP)  sends  the 
discharge  notice,  the  beneficiary  is 
entitled  to  request  immediate  review  by 
a  PRO  whether  or  not  he  or  she  is 
enrolled  in  an  HMO  or  CMP.  However, 
while  a  beneficiary  enrolled  in  an  HMO 
or  CMP  may  be  protected  from  being 
charged  by  the  hospital,  he  or  she  is  not 
necessarily  protected  from  potential 
financial  liability.  If  the  PRO  upholds 
the  hospital’s  notice  of  noncoverage, 
there  is  no  regulation  prohibiting  the 
HMO  or  CMP  from  billing  the 
beneficiary  for  the  extra  days  of  care 
while  the  PRO  is  reviewing  the  case,  if 
the  extra  days  result  in  additional  costs 
to  the  HMO  or  CMP.  (Depending  on  the 
payment  arrangement  with  the  hospital, 
it  is  possible  that  the  HMO  or  CMP  will 
not  incur  any  additional  costs  by  virtue 
of  the  patient’s  additional  days  in  the 
hospital.  For  example,  if  there  is  no 


contract  between  the  HMO  and  the 
hospital,  the  hospital  may  not  charge 
more  than  the  amount  Medicare  would 
pay.  Under  the  prospective  payment 
system  (PPS),  that  amount  remains  the 
same  regardless  of  the  length  of  the 
hospital  stay,  unless  outlier  days  are 
involved.  Similarly,  a  contract  between 
an  HMO  and  a  hospital  might  provide 
that  the  hospital  is  paid  on  a  basis 
similar  to  PPS.  rather  than  on  a  per  diem 
basis.) 

In  addition,  if  the  HMO  or  CMP. 
rather  than  the  hospital,  makes  the 
determination  of  noncoverage,  the 
regulations  do  not  specifically  afford  an 
immediate  PRO  review  right  to  the 
enrollees.  This  results  in  inequitable 
treatment  of  HMO  and  CMP  enrollees 
based  on  which  organization  issues  the 
written  notice. 

We  do  not  believe  that  Congress 
intended  this  result,  and  propose  to 
exercise  our  authority  under  section 
1871  of  the  Act  to  eliminate  this 
difference.  We  are  proposing  to  amend 
the  Medicare  regulations  at  §§  417.440, 
417.454,  and  417.604  and  add  a  new 
§  417.605  to  provide  the  Medicare  HMO 
or  CMP  enrollee  with  the  same 
administrative  review  rights  and 
financial  protection  as  are  available  to 
beneficiaries  in  the  fee-for-service 
system. 

Under  §  417.440(f),  we  propose  to 
require  that  an  HMO  or  CMP  that  has 
not  delegated  the  discharge  decision  to 
the  hospital  and  attending  physician 
must;  (1)  Have  the  concurrence  of  the 
attending  physician  before  making  a 
determination  that  an  enrollee  no  longer 
needs  inpatient  hospital  care;  and  (2) 
provide  the  beneficiary  with  a  written 
notice  of  noncoverage  that  specifies  the 
effective  date  of  the  beneficiary’s 
liability  and  reason  why  the  HMO  or 
CMP  believes  the  patient  no  longer 
requires  a  hospital  level  of  care  and 
explains  immediate  review  procedures. 

We  propose  to  revise  the  beneficiary 
administrative  review  procedures  under 
§  417.604(a)  and  add  a  new  §  417.605  to 
offer  an  immediate  review  by  the  PRO 
with  which  the  hospital  has  an 
agreement  under  §  466.78  of  the  HCFA 
rules.  We  propose  to  adopt  the  same 
timeframes  for  immediate  PRO  reviews 
for  HMO  and  CMP  enrollees  that  are 
applicable  to  fee-for-service 
beneficiaries.  Upon  receiving  a  written 
notice  from  the  HMO  or  CMP  or  a 
hospital  of  a  determination  that  an 
inpatient  hospital  stay  is  no  longer 
necessary,  the  enrollee  (or  authorized 
representative)  would  have  until  noon  of 
the  first  working  day  after  receipt  of  the 
notice  to  file  a  request  for  immediate 
PRO  review.  The  request  for  immediate 


PRO  review  may  be  made  by  telephone 
or  in  writing.  The  PRO  would  notify  the 
HMO  or  CMP  that  an  appeal  has  been 
filed  and  require  that  the  HMO  or  CMP 
provide  any  pertinent  records  or 
information  by  close  of  business  of  the 
first  working  day  immediately  following 
the  day  the  beneficiary  made  the  appeal. 
Further,  in  response  to  a  request  from 
the  HMO  or  CMP,  the  hospital  would  be 
required  to  submit  medical  records  and  ’ 
other  pertinent  information  to  the  PRO 
by  close  of  business  of  the  first  full 
working  day  immediately  following  the 
day  the  HMO  or  CMP  makes  its  request. 
The  PRO  would  also  solicit  the  views  of 
the  enrollee  who  requested  immediate 
PRO  review  (or  the  enrollee’s  authorized 
representative).  The  PRO  would  have  1 
working  day  after  receipt  of  the 
information  from  the  HMO  or  CMP  to 
make  a  determination.  The  HMO  or 
CMP  would  be  financially  liable  for  the 
costs  of  the  hospital  stay  until  noon  of 
the  calendar  day  following  receipt  of  the 
PRO  determination. 

In  addition,  we  also  propose  to  amend 
§  417.454  to  prohibit  the  HMO  or  CMP 
frOm  billing  the  Medicare  beneficiary  for 
the  added  cost  of  hospital  days  during 
the  immediate  review  process.  An 
enrollee  who  requests  immediate  PRO 
review  would  not  be  entitled  to  any 
subsequent  review,  under  the  HMO’s  or 
CMP’s  administrative  review  process,  of 
the  issue  of  whether  hospitalization  was 
still  needed.  However,  the  PRO 
determination  would  be  subject  to 
appeal  under  the  administrative  and 
judicial  review  process  set  forth  in  42 
CFR  part  473  (that  is.  PRO 
reconsiderations  and  hearings  and 
judicial  review  of  PRO 
reconsiderations).  As  under  the  current 
fee-for-service  system,  the  beneficiary 
who  requests  that  a  PRO  reconsider  its 
determination  would  not  be  protected 
from  financial  liability. 

Under  this  proposed  rule,  the  hospital 
is  not  required  to  be  a  concurring  party 
in  a  discharge  decision  where  the  HMO 
or  CMP  issues  the  notice  of 
noncoverage.  However,  the  hospital 
may  submit  the  request  to  the  PRO  for 
immediate  review  on  behalf  of  the  HMO 
or  CMP  enrollee.  We  propose  to  clarify 
(in  §  417.605)  that,  with  one  exception, 
the  HMO  or  CMP  is  financially 
responsible  for  the  cost  of  the  continued 
hospital  stay  until  noon  of  the  calendar 
day  following  the  day  the  PRO  notifies 
the  enrollee  of  its  review  determination. 
Under  the  exception,  a  hospital  may  not 
charge  the  HMO  or  CMP  (or  the 
beneficiary)  for  the  costs  of  the 
continued  hospital  stay  during  the  PRO 
review  process  if  the  hospital  files  the 
request  for  immediate  PRO  review  on 
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behalf  of  a  beneficiary  and  the  PRO 
upholds  the  noncoverage  determination 
made  by  the  HMO  or  CMP; 

We  are  proposing  these  changes 
because  the  present  regulations 
governing  the  administrative  review 
process  for  Medicare  beneficiaries  who 
are  enrolled  in  HMOs  and  CMPs  with 
Medicare  contracts  does  not  provide  the 
same  right  of  immediate  access  to 
independent  review  of  a  notice  of  a 
determination  that  a  beneficiary  no 
longer  requires  inpatient  hospital  care 
nor  the  protection  from  financial 
liability  that  is  provided  to  Medicare 
beneficiaries  under  the  fee-for-service 
system.  Without  this  proposed  change, 
hospitalized  beneficiaries  who  receive  a 
notice  of  noncoverage  from  an  HMO  or 
CMP  must  use  the  more  lengthy  HMO 
and  CMP  administrative  review  process, 
and  they  would  not  be  protected  from 
being  billed  for  the  costs  of  the 
intervening  days. 

We  considered  the  alternative  of 
permitting  the  HMO  or  CMP,  rather  than 
the  PRO,  to  conduct  an  immediate 
review.  However,  we  believe  that 
Congress  intended  that  all  hospital 
discharge  decisions  be  reviewed  by  a 
PRO.  The  PRO  that  conducts  the 
immediate  review  for  the  hospital's  fee- 
for-service  patients  conducts  the 
immediate  review  for  the  hospital’s 
HMO  and  CMP  enrollees.  We  do  not 
expect  this  change  to  significantly  add 
to  the  workload  of  existing  PROs 
because  current  Medicare  membership 
in  the  HMOs  and  CMPs  to  which  this 
rule  would  apply  is  low  (approximately 
3  percent  of  the  total  Medicare 
population). 

We  also  considered  allowing  the 
attending  physician  to  request  PRO 
review  of  an  HMO/CMP  noncoverage 
decision  if  the  physician  disagrees  with 
the  decision.  However,  except  in 
emergency  situations,  the  attending 
physician  is  acting  as  the  representative 
of  the  HMO  or  CMP.  We  believe  an 
internal  disagreement  between  an  HMO 
or  CMP  participating  physician  and  the 
HMO  or  CMP  should  be  resolved  before 
a  notice  is  issued  to  the  beneficiary. 
Thus,  we  propose  to  require  concurrence 
of  the  attending  physician  prior  to 
patient  notification.  The  HMO  or  CMP  is 
responsible  for  obtaining  the 
concurrence  of  the  HMO  or  CMP 
attending  physician.  If  there  are 
disputes,  the  HMO  or  CMP  is 
responsible  for  resolving  any  issues  and 
may  use  binding  arbitration  or  other 
dispute  resolution  mechanisms  as 
appropriate. 

Finally,  we  considered  requiring  in  all 
circumstances  that  the  HMO  or  CMP  be 
financially  liable  for  the  cost  of  the 
hospital  days  during  the  expedited 


review  process.  However,  we  propose  to 
make  hospitals  requesting  reviews  on 
behalf  of  HMO  or  CMP  enrollees 
financially  liable  when  the  PRO  upholds 
the  HMO’s  or  CMP’s  notice  of 
noncoverage.  Othervise  the  hospital 
might  have  an  incentive  to  appeal  every 
case. 

IV.  Providing  Administrative  Review 
Rights  to  HCPP  Members 

Section  1833(a)(1)(A)  of  the  Social 
Security  Act  provides  that  an 
organization  that  provides  services  on  a 
prepayment  basis  may  elect  to  receive 
payment  for  Part  B  services  on  a 
reasonable  cost  basis  rather  than  a 
reasonable  charge  basis.  There  is  no 
indication  that  Congress  intended  to 
deny  Medicare  beneficiaries  enrolled  in 
these  organizations  (referred  to  in  these 
regulations  as  health  care  prepayment 
plans  (HCPPs))  their  full  administrative 
review  rights  under  section  1869  of  the 
Act  .simply  because  they  receive 
services  through  an  organization  that 
chooses  this  alternate  payment  option. 
Unlike  the  regulations  governing  HMOs 
and  CMPs,  the  regulations  at  42  CFR 
part  417,  subpart  D,  applicable  to 
HCPPs,  do  not  specifically  address 
administrative  review  rights  for 
Medicare  enrollees  of  HCPPs  in  the 
event  there  are  disputes  with  the  HCPP 
over  coverage  and  reimbursement  of 
Part  B  services.  As  a  result,  an  HCPP 
could  refuse  to  provide  a  Medicare- 
covered  service  to  one  of  its  enrollees 
and  the  enrollee  would  have  no  recourse 
other  than  to  obtain  the  service  from  a 
physician  not  associated  with  the  HCPP 
and  have  the  service  billed  to  the 
Medicare  carrier.  The  disadvantage  to 
the  beneficiary  in  this  situation  is  that 
the  beneficiary  is  required  to  pay 
applicable  coinsurance  and  perhaps  an 
amount  to  meet  the  Part  B  deductible. 
The  beneficiary  already  has  paid  a 
premium  to  the  HCPP  to  cover  the 
coinsurance  and  deductible  amounts  for 
Medicare  Part  B  services  the  HCPP 
should  have  provided.  Thus,  the 
Medicare  enrollee  would  be  forced  to 
make  double  payment.  There  is  also  the 
possibility  that  the  beneficiary  would  go 
to  a  physician  who  does  not  accept 
assignment  for  the  service  and  be 
required  to  pay  an  amount  beyond  the 
Medicare  reasonable  charge,  which 
would  not  have  occurred  had  the  HCPP 
provided  the  service. 

The  fact  that  existing  regulations  do 
not  specifically  provide  for 
administrative  review  of  HCPP 
decisions  is  an  oversight  that  we 
propose  to  correct  in  these  proposed 
regulations.  We  propose  to  amend 
§  417.801  and  add  new  §§  417.830 
through  417.840  to  establish 


administrative  review  procedures  for 
Medicare  enrollees  of  HCPPs  who  are 
dissatisfied  witli  denied  services  or 
claims.  We  propose  to  adopt  under 
these  sections  administrative  review 
procedures  for  HCPP  enrollees  that  are 
the  same  as  those  for  HMO  and  CMP 
enrollees.  We  believe  this  is  appropriate 
because  the  method  by  which 
beneficiaries  receive  services  in  HCPPs 
more  closely  resembles  the  HMO  and 
CMP  context  than  fee-for-service 
methods. 

V.  Other  Changes 

We  are  proposing  to  make  several 
clarifying  technical  changes  to  the 
regulations  relating  to  administrative 
reviews  for  HMO  or  CMP  enrollees; 

•  Subpart  Q,  §§  417.600,  417.604, 
417.606,  417.608,  417.610,  417.612,  417.614, 
417.616,  416.618,  416.620,  417.622,  and 
417.638 — We  propose  to  change  the  term 
"initial  determination”  to  “organization 
determination”  to  distinguish  between  a 
determination  made  by  the  HMO  or 
CMP  and  one  made  by  HFCA.  Our  use 
of  the  term  “initial  determination”  in  the 
HMO/CMP  regulations  under  Subpart  Q 
when  referring  to  determinations  made 
by  the  HMO  or  CMP  has  led  to 
misunderstanding  and  confusion.  We 
also  propose  to  delete  references  to 
carriers  and  intermediaries  making 
determinations  on  behalf  of  HMOs  and 
CMPs.  Carriers  and  intermediaries  now 
only  make  fee-for-service 
determinations. 

•  Section  417.604 — General 
provisions.  We  propose  to  revise 

§  417.604(a)(4)  to  clarify  that  physicians 
and  other  individuals  who  furnish  items 
or  services  under  arrangements  with  an 
organization  do  not  have  a  right  to 
appeal  under  the  regulations.  We 
propose  to  make  a  conforming  change  to 
§  417.610(b).  These  changes  are 
necessary  because  the  existing 
regulations  are  intended  to  prevent 
physicians  or  suppliers  from  billing  both 
a  beneficiary  and  the  HMO  to  which  he 
or  she  belongs  for  a  service. 

•  Section  417.614 — Right  to 
reconsideration.  We  propose  to  clarify 
the  language  by  making  a  distinction 
between  an  original  determination  and  a 
revised  or  reopened  determination. 

•  Section  417.630 — Right  to  a  hearing. 
We  propose  to  clarify  that  the  reference 
to  the  “amount  in  controversy”  as  a 
condition  for  a  party  to  request  a 
hearing  is  the  amount  “remaining”  in 
controversy,  not  the  amount  of  the  total 
bill.  For  example,  an  HMO  pays  $80  of  a 
$100  bill  and  the  beneficiary  appeals  for 
full  payment.  The  amount  remaining  in 
controversy  is  $20,  not  $100.  We  also 
propose  to  add  a  phrase  to  clarify  that 
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when  beneficiaries  combine  bills  to 
meet  the  amount  in  controversy 
requirements,  they  can  use  both  Part  A 
and  Part  B  bills. 

VI.  Response  to  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  DATES 
section  of  this  preamble,  and  respond  to 
the  comments  in  the  preamble  to  the 
final  rule  that  follows  this  proposed  rule. 

VIL  PapNwork  Buiden 

Sections  417.440(f),  417.605,  417,620(a), 
and  417.836  of  this  proposed  rule  contain 
additional  requirements  that  are  subject 
to  review  by  the  Office  of  Management 
and  Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35).  HMOs  and 
would  be  required  to  notify  beneficiaries 
if  the  HMO  or  CMP  refers  a  request  for 
reconsideration  to  HCFA.  We  estimate 
that  this  reporting  burden  will  be 
approximately  5  minutes  per  case. 

HMOs  and  CMPs  also  would  be 
required  to  provide  Medicare  enrollees 
with  a  written  notice  of  a  determination 
that  an  enrollee’s  inpatient  hospital  stay 
is  no  longer  necessary  prior  to  a  hospital 
discharge.  We  estimate  that  the 
reporting  burden  for  an  HMO  or  CMP 
that  has  not  delegated  the  discharge 
decision  to  the  hospital  to  provide  the 
written  notice  of  noncoverage  to  be 
approximately  10  minutes  per  notice;  for 
a  Medicare  enrollee  of  an  HMO  or  CMP 
to  complete  a  request  for  immediate 
PRO  review  of  a  notice  of  a 
determination  that  an  inpatient  hospital 
stay  is  no  longer  necessary  to  be 
approximately  10  minutes  per  request; 
for  the  HMO  or  CMP  to  submit 
requested  medical  information  to  the 
PRO,  to  be  approximately  1/2  hour  per 
response.  HCPPs  would  be  required  to 
develop  appeal  procedures  and  inform 
Medicare  enrollees  of  appeal  rights.  We 
estimate  that  it  will  take  an  HCPP  40 
hours  to  develop  these  appeal 
procedures  and  1  hour  to  process  each 
appeal.  A  notice  will  be  published  in  the 
Federal  Register  when  OMB  approval  is 
obtained. 

VIII.  Regulatory  Impact 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  an  initial 
regulatory  impact  analysis  for  any 
proposed  rule  that  meets  one  of  the  E.O. 
12291  criteria  for  a  “major  rule”;  that  is, 
that  would  be  likely  to  result  in— 

•  An  aimual  effect  on  the  economy  of 
$100  million  or  more; 


•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  an 
initial  regulatory  flexibility  analysis  that 
is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  unless  the  Secretary 
certifies  that  a  proposed  rule  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  we  consider  all 
HMOs,  CMPs.  and  HCPPs  to  be  small 
entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
proposed  rule  that  may  have  a 
significant  impact  on  ^e  operation  of  a 
substantial  number  of  small  rural 
hospitals.  Such  analysis  must  conform  to 
the  provisions  of  section  604  of  the  RFA. 
For  purposes  of  section  1102(b)  of  the 
Act,  we  define  a  small  rural  hospital  as 
a  hospital  which  is  located  outside  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

These  proposed  changes  provide  the 
Medicare  HMO  or  CMP  enrollee  with 
the  same  administrative  review  rights 
and  financial  protections  as  are 
available  to  beneficiaries  in  the  fee-for- 
service  system.  To  the  extent  that 
current  Medicare  membership  in  HMOs. 
CMPs,  and  HCPPs  to  which  this  rule 
would  apply  is  low  (approximately  6 
percent  of  the  total  Medicare 
population),  we  do  not  expect  any 
significant  increased  costs. 

For  these  reasons,  we  have 
determined  that  the  threshold  criteria  of 
E.0. 12291  would  not  be  met,  and  a 
regulatory  impact  analysis  is  not 
required.  Further,  we  have  determined 
and  the  Secretary  certifies,  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
would  not  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals. 

List  of  Subjects  in  42  CFR  Part  417 

Administrative  practice  and 
procedure.  Health  maintenance 
organization  (HMO),  Medicare, 
Reporting  and  recordkeeping 
requirements. 

42  CFR  part  417  would  be  amended  as 
follows: 


PART  417— HEALTH  MAINTENANCE 
ORGANIZATIONS,  COMPETITIVE 
MEDICAL  PLANS.  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

1.  The  authority  citation  fur  part  417 
continues  to  read  as  follows: 

Authority:  Secs.  1102, 1833(a)(1)(A), 
1861(8)(2)(H).  1871, 1874,  and  1876  of  the 
Social  Security  Act  (42  U.S.C.  1302, 
13951(a)(1)(A).  1395x(s)(2)(H).  1395hh.  139Skk, 
and  1395nun):  sec.  114(c]  of  Pub.  L  97-248  (42 
U.S.C.  1395inm  note);  31  U.S.C.  9701;  and 
secs.  215,  353,  and  1301  through  1318  of  the 
Public  Health  Service  Act  (42  U.S.C.  216, 

263a,  and  300e  through  300e-17).  unless 
otherwise  noted. 

2.  The  table  of  contents  of  part  417  is 
amended  by  revising  the  titles  of 
§§417,440,  417.606,  417.608,  417.610, 
417.612,  and  417.620,  adding  a  new 

§  417.605  under  Subpart  Q.  and  by 
adding  new  §§  417.830,  417.832,  417.834. 
417.836, 417.838,  and  417.840  at  the  end 
of  Subpart  U  to  read  as  follows; 

*  *  *  «  * 

417.440  Entitlement  to  health  care  services 
from  an  HMO  or  CMP. 

Subpart  Q — Beneficiary  Appeals 
*  «  •  *  • 

417.605  Immediate  PRO  review  of  a 
determination  of  noncoverage  of  hospital 
care. 

417.606  Organization  determinations. 
417.608  Notice  of  adverse  organization 

determination. 

417.610  Parties  to  the  organization 
determination. 

416.612  Effect  of  organization 
determination. 

***** 

417.620  Responsibility  for  reconsideration; 
Time  limits. 

***** 

Subpart  U— Health  Care  Prepayment  nans 
***** 

417.830  Scope  of  regulations  on  beneficiary 
appeals. 

417.832  Applicability  of  regulations  and 
procedures. 

417.834  Responsibility  for  establishing 
administrative  review  procedures. 
417.838  Written  description  of 

administrative  review  procedures. 
417.838  Organization  determinations. 
417.840  Administrative  review  procedures. 

3.  In  §  417.440,  the  heading  is  revised 
and  a  new  paragraph  (f)  is  added  to 
read  as  follows: 

$417,440  Entitlament  to  haalth  cara 
servicaa  from  an  HMO  or  CMP. 
***** 

(f)  Notice  of  noncoverage  of  inpatient 
hospital  care. 

(1)  If  an  enrollee  is  an  inpatient  of  a 
hospital,  entitlement  to  inpatient 
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hospital  care  continues  until  he  or  she 
receives  notice  of  noncoverage  of  that 
care. 

(2)  Before  giving  notice  of 
noncoverage,  the  HMO  or  CMP  must 
obtain  the  concurrence  of  the  attending 
physician. 

(3)  The  HMO  or  CMP  fnust  give  the 
enrollee  written  notice  that  includes — 

(i)  The  reason  why  inpatient  hospital 
care  is  no  longer  needed; 

(ii)  The  effective  date  of  the  enrollee’s 
liability  for  continued  inpatient  care: 
and 

(iii)  The  enrollee’s  appeal  rights. 

(4)  If  the  HMO  or  CMP  delegates  to 
the  hospital  the  determination  of 
noncoverage  of  inpatient  care,  the 
hospital  obtains  the  concurrence  of  the 
attending  physician  and  sends  notice, 
following  the  procedures  set  forth  in 

§  412.42(c)  (3)  of  this  chapter. 

4.  Section  417.454  is  amended  by 
revising  paragraph  (a)  and  adding  a 
paragraph  heading  to  paragraph  (b)  to 
read  as  follows: 

§  417.454  Charges  to  Medicare  enrollees. 

(a)  Limit  on  charges  for  inpatient 
hospital  care.  If  a  Medicare  enrollee 
who  is  an  inpatient  of  a  hospital 
requests  immediate  PRO  review  (as 
provided  in  §  417.605)  of  any 
determination  by  the  hospital  furnishing 
services  or  the  HMO  or  CMP  that  the 
inpatient  hospital  services  will  no  longer 
be  covered,  the  HMO  or  CMP  may  not 
charge  the  enrollee  for  any  inpatient 
care  costs  incurred  before  noon  of  the 
first  working  day  after  the  PRO  issues 
its  review  decision. 

(b)  Reporting  requirements.  *  *  * 

§§  417.6C0, 417.612, 417.614  [Amended] 

5.  Nomenclature  change:  In  the 
following  sections  of  subpart  Q,  the  term 
“initial  determination"  or  “initial 
determinations”  is  changed  to  read 
“organization  determination”  or 
“organization  determinations”, 
respectively,  wherever  it  appears: 

a.  Section  417.600 

b.  Section  417.612,  section  title  and 
text 

c.  Section  417.614 

6.  Section  417.604  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  417.604  General  provisions. 

(a)  Applicability.  The  appeals 
procedures  set  forth  in  §  §  417.604 
through  417.638  apply  to  organization 
determinations  as  defined  in  §  417.606, 
with  the  following  exceptions: 

(1)  If  an  enrollee  requests  immediate 
PRO  review  (as  provided  in  §  417.605)  of 
a  determination  of  noncoverage  of 
inpatient  hospital  care — 


(1)  The  enrollee  is  not  entitled  to 
subsequent  review  of  that  issue  under 
this  subpart. 

(ii)  The  PRO  review  decision  is 
subject  to  the  appeals  procedures  set 
forth  in  Part  473  of  this  chapter. 

(2)  Any  determination  regarding 
services  that  were  furnished  by  the 
HMO  or  CMP,  either  directly  or  under 
arrangement,  for  which  the  enrollee  has 
no  further  liability  for  payment  are  not 
subject  to  appeal. 

(3)  Services  included  in  an  optional 
supplemental  plan  (see  §  417.440(b)(2)) 
are  subject  only  to  a  grievance 
procedure  under  §  417.436(a)(2). 

(4)  Physicians  and  other  individuals 
who  furnish  items  or  ser\'ices  under 
arrangement  with  an  HMO  or  CMP  have 
no  right  of  appeal  under  this  subpart. 

(5)  The  provisions  of  Subpart  R  of  20 
era  Part  404  dealing  with 
representation  of  parties  under  title  II  of 
the  Act  are,  unless  otherwise  provided 
in  this  subpart,  also  applicable  to 
appeals  under  this  subpart. 

(b)  Responsibility  for  establishing 
appeals  procedures.  The  organization  is 
responsible  for  establishing  and 
maintaining  the  appeals  procedures  that 
are  specified  in  §  §  417.604  through 
417.638. 

«  *  *  *  A 

7.  A  new  |  417.605  is  added  to  read  as 
follows: 

§  417.605  Immediate  PRO  review  of  a 
determination  of  noncoverage  of  inpatient 
hospital  care. 

(a)  Right  to  review.  A  Medicare 
enrollee  who  disagrees  witli  a 
determination  made  by  an  HMO,  CMP, 
or  a  hospital  that  an  inpatient  hospital 
stay  is  no  longer  necessary  may  remain 
in  the  hospital  and  may  (directly  or 
through  his  or  her  authorized 
representative)  request  immediate  PRO 
review  of  the  determination. 

(b)  Procedures.  For  the  inunediate 
PRO  review  process,  the  following  rules 
apply: 

(1)  The  enrollee  or  authorized 
representative  must  submit  the  request 
for  immediate  review — 

(1)  To  the  PRO  that  has  a  contract 
with  the  hospital  under  §  466.78  of  this 
chapter: 

(ii)  In  writing  or  by  telephone:  and 

(iii)  By  noon  of  the  first  working  day 
after  receipt  of  the  written  notice  of  the 
determination  that  the  hospital  stay  is 
no  longer  necessary. 

(2)  On  the  date  it  receives  the 
enrollee’s  request,  the  PRO  notifies  the 
HMO  or  CMP  that  a  request  for 
immediate  review  has  been  filed. 

(3)  The  HMO  or  CMP  must  supply  any 
information  that  the  PRO  requires  to 
conduct  its  review  and  must  make  it 


available,  by  phone  or  in  writing,  by  the 
close  of  business  of  the  first  full  working 
day  immediately  following  the  day  the 
enrollee  submits  the  request  for  review, 

(4)  In  response  to  a  request  from  the 
HMO  or  CMP,  the  hospital  must  submit 
medical  records  and  other  pertinent 
information  to  the  PRO  by  close  of 
business  of  the  first  full  working  day 
immediately  following  the  day  the  HMO 
or  CMP  makes  its  request. 

(5)  The  PRO  must  solicit  the  views  of 
the  enrollee  who  requested  the 
immediate  PRO  review  (or  the  enrollee’s 
representative). 

(6)  The  PRO  must  make  a 
determination  and  notify  the  enrollee, 
the  hospital,  and  the  HMO  or  CMP  by 
close  of  business  of  the  first  working 
day  after  it  receives  the  information 
from  the  hospital,  or  the  HMO  or  CMP, 
or  both. 

(c)  Financial  responsibility — (1) 
General  rule.  Except  as  provided  in 
paragraph  (c)(2)  of  this  section,  the 
HMO  or  CMP  continues  to  be  financially 
responsible  for  the  costs  of  the  hospital 
stay  until  noon  of  the  calendar  day 
following  the  day  the  PRO  notifies  the 
enrollee  of  its  review  determination. 

(2)  Exception.  The  hospital  may  not 
charge  the  HMO  or  CMP  (or  the 
enrollee)  if — 

(1)  It  was  the  hospital  (acting  on 
behalf  of  the  enrollee)  that  filed  the 
request  for  immediate  PRO  review;  and 

(ii)  The  PRO  upholds  the  noncoverage 
determination  made  by  the  HMO  or 
CMP. 

8.  Section  417.606  is  revised  to  read  as 
follows: 

§  417.606  Organization  determinations. 

(a)  Actions  that  are  organization 
determinations.  An  organization 
determination  is  any  determination 
made  by  an  HMO  or  CMP  with  respect 
to¬ 
ll)  Reimbursement  for  emergency  or 

urgently  needed  services; 

(2)  Any  other  health  services 
furnished  by  a  provider  or  supplier  other 
than  the  organization  that  the  enrollee 
believes — 

(i)  Are  covered  under  Medicare:  and 

(ii)  Should  have  been  furnished, 
arranged  for,  or  reimbursed  by  the 
organization. 

(3)  The  organization’s  refusal  to 
provide  services  that  the  enrollee 
believes  should  be  furnished  or  arranged 
for  by  the  organization  and  the  enrollee 
has  not  received  the  services  outside  the 
organization. 

(b)  Actions  that  are  not  organization 
determinations.  The  following  are  not 
organization  determinations  for 
purposes  of  this  subpart: 
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(1)  A  determination  regarding  services 
that  were  furnished  by  the  organization, 
either  directly  or  under  arrangement,  for 
which  the  enrollee  has  no  further 
obligation  for  payment. 

(2)  A  determination  regarding  services 
included  in  an  optional  supplemental 
plan  (see  §  417.440(b)(2)). 

(c)  Relation  to  grievances.  A 
determination  that  is  not  an 
organization  determination  is  subject 
only  to  a  grievance  procedure  under 
§  417.436(a)(2). 

9.  Section  417.608  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)  and  (c)  to  read  as 
follows: 

§417.608  Notice  of  adverse  organization 
determination. 

(a)  If  an  organization  makes  an 
organization  determination  that  is 
partially  or  fully  adverse  to  the  enrollee, 
it  must  notify  the  enrollee  of  the 
determination  within  60  days  of 
receiving  the  enrollee’s  request  for 
payment  for  services. 

★  *  *  *  * 

(c)  The  failure  to  provide  the  enrollee 
with  timely  notification  of  an  adverse 
organization  determination  constitutes 
an  adverse  organization  determination 
and  may  be  appealed. 

10.  In  §  417.610,  the  section  heading  is 
revised,  the  undesignated  introductory 
text  is  republished,  and  paragraph  (b)  is 
revised  to  read  as  follows: 

§417.610  Parties  to  the  organization 
determination. 

The  parties  to  the  organization 
determination  are — 

*  *  *  *  « 

(b)  An  assignee  of  the  enrollee  (that 
is,  a  physician  or  other  supplier  who  has 
provided  a  service  to  the  enrollee  and 
formally  agrees  to  waive  any  right  to 
payment  from  the  enrollee  for  that 
service); 

***** 

11.  Section  417.614  is  revised  to  read 
as  follows: 

§  417.614  Right  to  reconsideration. 

Any  party  who  is  dissatisfied  with  an 
organization  determination  or  with  one 
that  has  been  reopened  and  revised  may 
request  reconsideration  of  the 
determination  in  accordance  with  the 
procedures  of  §  417.616. 

12.  In  §  417.616,  the  introductory  text 
of  paragraph  (a)  is  republished,  and 
paragraphs  (a)(1),  (b),  (c)(1)  and  (2),  and 
(d)  are  revised  to  read  as  follows: 

§  417.616  Request  for  reconsideration. 

(a)  Method  and  place  for  filing  a 
request  A  request  for  reconsideration 


must  be  made  in  writing  and  tiled 
with — 

(1)  The  organization  that  made  the 
organization  determination; 
***** 

(b)  Time  for  filing  a  request  Except  as 
provided  in  paragraph  (c)  of  this  section, 
the  request  for  reconsideration  must  be 
tiled  within  60  days  from  the  date  of  the 
notice  of  the  organization  determination. 

(c)  Extension  of  time  to  file  a  request 
(1)  Rule.  If  good  cause  is  shown,  the 
organization  that  made  the  organization 
determination  may  extend  the  time  for 
tiling  the  request  for  reconsideration. 

(2)  Method  of  requesting  an  extension. 
If  the  time  limit  in  paragraph  (b)  of  this 
section  has  expired,  a  party  to  the 
organization  determination  may  tile  a 
request  for  reconsideration  with  the 
organization,  HCFA,  SSA,  or,  in  the  case 
of  a  qualified  railroad  retirement 
beneficiary,  an  RRB  office.  The  request 
to  extend  the  time  limit  must— 

(i)  Be  in  writing;  and 

(ii)  State  why  the  request  for 
reconsideration  was  not  filed  timely. 

(d)  Parties  to  the  reconsideration.  The 
parties  to  the  reconsideration  are  the 
parties  to  the  organization 
determination  as  described  in  §  417.610, 
and  any  other  person  or  entity  whose 
rights  with  respect  to  the  organization 
determination  may  be  affected  by  the 
reconsideration,  as  determined  by  the 
entity  that  conducts  the  reconsideration. 
***** 

13.  Section  417.618  is  revised  to  read 
as  follows: 

§417.618  Opportunity  to  submit  evidence. 

The  organization  must  provide  the 
parties  to  the  reconsideration 
reasonable  opportunity  to  present 
evidence  and  allegations  of  fact  or  law, 
related  to  the  issue  in  dispute,  in  person 
as  well  as  in  writing. 

14.  Section  417.620  is  revised  to  read 
as  follows: 

§  417.620  Responsibility  for 
reconsideration;  time  limits. 

(a)  If  the  HMO  or  CMP  can  make  a 
reconsidered  determination  that  is 
completely  favorable  to  the  enrollee,  the 
HMO  or  CMP  issues  the  reconsidered 
determination. 

(b)  If  the  HMO  or  CMP  recommends 
partial  or  complete  affirmation  of  its 
adverse  determination,  the  HMO  or 
CMP  must  prepare  a  written  explanation 
and  send  the  entire  case  to  HCFA. 

HCFA  makes  the  reconsidered 
determination. 

(c)  The  HMO  or  CMP  must  issue  the 
reconsidered  determination  to  the 
enrollee,  or  submit  the  explanation  and 

,  tile  to  HCFA,  within  60  calendar  days 


from  the  date  of  receipt  of  the  request 
for  reconsideration. 

(d)  If  the  HMO  or  CMP  refers  the 
matter  to  HCFA,  it  must  concurrently 
notify  the  beneficiary  of  that  action. 

15.  Section  417.622  is  revised  to  read 
as  follows: 

§  4 1 7.622  Reconsidered  determination. 

A  reconsidered  determination  is  a 
new  determination  that — 

(a)  Is  based  on  a  review  of  the 
organization  determination,  the 
evidence  and  tindings  upon  which  it 
was  based,  and  any  other  evidence 
submitted  by  the  parties,  or  obtained  by 
HFCA  or  the  organization;  and 

(b)  Is  made  by  a  person  or  persons 
who  were  not  involved  in  making  the 
organization  determination. 

16.  Section  417.630  is  revised  to  read 
as  follows: 

§  417.630  Right  to  a  hearing. 

Any  party  to  the  reconsideration  who 
is  dissatisfied  with  the  reconsidered 
determination  has  a  right  to  a  hearing  if 
the  amount  remaining  in  controversy  is 
$100  or  more,  (The  amount  remaining  in 
controversy,  which  can  include  any 
combination  of  Part  A  and  Part  B 
services,  is  to  be  computed  in 
accordance  with  §  405.740  of  this 
chapter  for  Part  A  services  and 
§  405.820(b)  of  this  chapter  for  Part  B 
services.  When  the  basis  for  the  appeal 
is  the  refusal  of  services,  the  projected 
value  of  those  services  must  be  used  in 
computing  the  amount  remaining  in 
controversy.) 

17.  Section  417.638  is  revised  to  read 
as  follows: 

§  4 1 7.638  Reopening  determinations  and 
decisions. 

An  organization,  reconsidered,  or 
revised  determination  made  by  an 
organization  or  HCFA,  or  a  decision  or 
revised  decision  of  an  ALJ  or  the 
Appeals  Council,  may  be  reopened  in 
accordance  with  the  provisions  of 
§  405.750  of  this  chapter. 

18.  In  §  417.801,  the  introductory 
language  of  paragraph  (b)  is 
republished,  paragraph  (b)(4)  is  revised, 
paragraph  (b)(5)  is  redesignated  as 
paragraph  (b)(6],  and  a  new  paragraph 
(b)(5)  is  added  to  read  as  follows: 

§  417.801  Agreements  between  HCFA  and 
health  care  prepayment  plans. 
***** 

(b)  Terms.  The  agreement  must 
provide  that  the  HCPP  agrees  to — 
***** 

(4)  Not  impose  any  limitations  on  the 
acceptance  of  Medicare  enrollees  or 
beneticiaries  for  care  and  treatment  that 


46126 


Federal  Register  /  V(^.  57,  No.  1%  /  Wednesday,  October  7,  1992  /  Proposed  Rules 


it  does  not  impose  on  all  other 
individuals; 

(5)  Establish  administrative  review 
procedures  in  accordance  with 
§  §  417.830  through  417.840  for  Medicare 
enrollees  who  are  dissatisfied  with 
denied  services  or  claims;  and 
*  *  «  *  * 

19.  New  §§  417.830,  417.832,  417.834, 
417.836,  417.838,  and  417.840  are  added 
under  Subpart  U  to  read  as  follows: 

§  417.830  Scope  of  regulationc  on 
beneficiary  appeals. 

Sections  417.832  through  417.840 
establish  procedures  for  the 
presentation  and  resolution  of 
organization  determinations, 
reconsiderations,  hearings.  Appeals 
Council  review,  court  reviews,  and 
finality  of  decisions  that  are  applicable 
to  Medicare  enrollees  of  an  HCPP. 


organization  determinations  for 
purposes  of  §  §  417.830  through  417.840: 

(1)  A  determination  regarding  services 
that  were  furnished  by  the  HCPP,  either 
directly  or  under  arrangement,  for  which 
the  enrollee  has  no  further  obligation  for 
payment 

(2)  A  determination  regarding  services 
that  are  not  covered  under  the  HCPP’s 
agreement  with  HCFA. 

§  417.840  Administrative  review 
procedures. 

The  HCFP  must  apply  §  §  417.608 
through  417.638  to  organization 
determinations  that  affect  its  Medicare 
enrollees,  and  to  reconsideration, 
hearings.  Appeals  Council  review,  and 
judicial  review  of  those  organization 
determinations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 

Medicare— Supplementary  Medical 
Insurance) 

Dated:  May  12. 1992. 

William  Toby, 

Acting  Administrator,  Health  Care  Financing 
Administration. 

Approved:  May  12, 1992. 

Louis  W.  SuIUvan, 

Secretary. 

[FR  Doc.  92-24199  Filed  10-6-62;  8:45  am] 
BILUNG  CODE  4210-01-M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  197 
[CGD  8S-103] 

RIN  2115-AD16 

Controinng  the  Marine  Asbestos 
Hazard 

agency:  Coast  Guard,  DOT. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Coast  Guard  is 
considering  incorporating  into  its 
regulations  the  guidance  it  has  issued  as 
advisories  on  exposure  to  asbestos 
aboard  certain  vessels  and  at  outer 
continental  shelf  (OCS)  facilities  and 
deepwater  ports.  Since  asbestos  is  a 
carcinogen,  any  exposure  to  its  airborne 
fibers  may  be  hazardous.  If  adopted  as  a 
final  rule,  the  regulations  will  establish 
both  limits  on  exposure  and  procedures 
for  controlling  exposure. 
dates:  Comments  must  be  received  on 
or  before  February  4, 1993. 

ADDRESSES:  Comments  may  be  mailed 
to  the  Executive  Secretary,  Marine 
Safety  Council  (G-LRA/3406)  [CGD  86- 


§  417.832  ApplicabiUty  of  requirements 
and  procedures. 

(a)  The  administrative  review  rights 
and  procedures  specified  in  §  §  417.834 
through  417.840  pertain  to  disputes 
involving  an  organization  determination, 
as  defined  in  §  417.838,  with  which  the 
enrollee  is  dissatisfied. 

(b)  Physicians  and  other  individuals 
who  furnish  items  or  services  under 
arrangements  with  an  HCPP  have  no 
right  of  administrative  review  under 
§§  417.834  through  417.840. 

(c)  The  provisions  of  subpart  R  of  20 
Cro  part  404  dealing  with 
representation  of  parties  under  title  11  of 
the  Act  are,  unless  otherwise  provided, 
also  applicable. 

§  417.834  Responsibility  for  establishing 
administrative  review  procedures. 

The  HCPP  is  responsible  for 
establishing  and  maintaining  the 
administrative  review  procedures  that 
are  specified  in  S  417.8^  through 
417.840. 

§  417.836  Written  description  of 
administrative  review  procedures. 

Each  HCPP  is  responsible  for  ensuring 
that  all  Medicare  enrollees  are  informed 
in  writing  of  the  administrative  review 
procedures  that  are  available  to  them. 

§  417.838  Organization  determinations. 

(a)  Actions  that  are  organization 
determinations.  For  purposes  of 

§  §  417.830  through  417.840,  an 
organization  determination  is  a  refusal 
to  furnish  or  arrange  for  services,  or 
reimburse  the  party  for  services 
provided  to  the  beneficiary,  on  the 
grounds  that  the  services  are  not 
covered  by  Medicare. 

(b)  Actions  that  are  not  organization 
determinations.  The  following  are  not 


103],  U.S.  Coast  Guard  Headquarters. 
2100  Second  Street  SW.,  Washington, 

DC  20593-0001,  or  may  be  delivered  to 
room  3406  at  the  above  address  betwemi 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains 
the  public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406,  U.S. 
Coast  Guard  Headquarters. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Charles  F. 

Barker,  Project  Manager.  Office  of 
Merchant  Marine  Safety,  Security,  and 
Environmental  Protection  (G-MVI-2}, 
(202)  267-1181. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Interested  persons  may  participate  in 
this  rulemaking  at  this  stage  by 
submitting  written  data,  views,  or 
arguments.  Each  letter  should  include 
the  name  and  address  of  the  person 
submitting  the  comments  and  a 
reference  to  the  docket  number  (CGD 
88-103),  identify  the  specific  section  of 
this  advance  notice  of  proposed 
rulemaking  (ANPRM)  to  which  each 
comment  applies,  and  give  the  reasons 
for  each  comment.  Each  person 
submitting  a  comment  and  wishing 
acknowledgment  of  receipt  should 
enclose  a  stamped,  self-addressed 
postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  by  the  close  of  the 
comment  period  before  it  acts  further  on 
this  rulemaking.  It  may  change  the 
proposal  in  view  of  the  comments 
received. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  ANPRM  are  Lieutenant 
Commander  Mark  A.  Grossetti  and 
Lieutenant  Commander  Mark  G. 
VanHaverbeke,  former  Project 
Managers,  Office  of  Marine  Safety, 
Security,  and  Environmental  Protection, 
and  Donald  W,  Faleris,  Project  Counsel, 
Office  of  Chief  Counsel. 

Related  Rulemakings 

On  September  1, 1989,  the  Coast 
Guard  published  a  final  rule  (54  FR 
36315]  that  removed  from  46  CFR  part 
164  references  to  asbestos  as  an 
acceptable  noncomhustible  material  for 
the  construction  of  merchant  vessels. 
The  final  rule  also  removed  from  part  56 
references  to  asbestos  gaskets  for  piping 
systems.  The  Coast  Guard  no  longer 
issues  approvals  for  structural  fire  . 
protection  materials  containing 
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asbestos,  and  does  not  permit  the  use  of 
such  materials  in  the  construction  of 
merchant  vessels.  The  Hnal  rule  of 
September  1989  made  the  regulations  in 
parts  164  and  56  consistent  with 
established  practice  of  industry  and 
established  policy  of  the  Coast  Guard. 

Background 

“Asbestos”  is  a  general  term 
describing  a  group  of  fibrous  minerals 
that  do  not  bum  and  are  excellent 
thermal  insulators.  For  this  ANPRM 
“asbestos”  includes  chrysotile,  amosite, 
crocidolite,  tremolite  asbestos, 
anthophyllite  asbestos,  actinolite 
asbestos,  and  any  of  these  minerals  that 
have  been  chemically  treated  or  altered. 

In  the  past  four  decades  asbestos  has 
found  many  uses,  with  two-thirds  of  it 
being  consumed  in  construction  and 
shipbuilding.  Its  noncombustible 
features  have  made  it  an  attractive 
material  for  structural  fire  protection 
and  for  insulation  aboard  vessels.  These 
features,  along  with  its  strength  and 
non-reactivity,  have  also  led  to  many 
other  uses,  such  as  linings  for  brakes 
and  clutches  and  as  high-temperature  or 
high-pressure  gaskets.  These  uses  have 
been  largely  curtailed  since  the  hazards 
of  asbestos  have  been  identified.  But 
there  are  still  many  vessels  inspected 
and  certificated  by  the  Coast  Guard 
(“inspected  vessels”),  mobile  offshore 
drilling  units  (MODUs),  OCS  facilities, 
and  a  deepwater  port  which  may  have 
asbestos  installed.  Also,  no  adequate 
substitute  may  be  available  for  some 
uses,  particularly  as  linings  for  brakes 
and  clutches. 

Exposure  to  airborne  asbestos  fibers 
(AAF)  significantly  increases  the  risk  of 
incurring  four  serious  diseases:  Lung 
cancer;  pulmonary  fibrosis,  or 
asbestosis  (a  progressively  debilitating 
lung  disease  that  impairs  breathing  and 
increases  the  risk  of  serious  illness  and 
infections);  mesothelioma  (a  cancer  of 
the  linings  of  the  chest  and  abdominal 
cavities);  and  certain  gastro-intestinal 
cancers,  such  as  colon  cancer.  There  is 
often  a  long  period  of  latency,  10-^ 
years,  between  first  exposure  to 
asbestos  and  the  development  of 
disease. 

In  1971  the  Occupational  Safety  and 
Health  Administration  (OSHA)  adopted 
a  permissible  exposure  limit  (PEL)  for 
AAF  of  12  fibers  per  cubic  centimeter  (f/ 
cc).  Since  then,  OSHA  has  decreased 
the  PEL  in  stages  to  the  current  level, 
adopted  in  1986,  of  0.2  f/cc  for  an  8-hour 
time-weighted  average  (TWA).  The 
Department  of  Labor  determined  that 
this  limit  reduces  significant  risk  from 
exposure  and  is  considered  by  OSHA, 
based  upon  substantial  evidence  in  the 
record  as  a  whole,  to  be  the  lowest  level 


feasible.  Therefore,  on  June  20, 1986, 
OSHA  published  this  PEL  (51  FR  22612). 
At  the  same  time,  OSHA  adopted 
regulations  concerning  safe  work 
practices  and  air  monitoring  as  well  as, 
in  cases  of  exposures  of  over  0.1  f/cc, 
training  and  medical  surveillance.  The 
rate  of  0.1  f/cc  is  known  as  the  “action 
level”  because  exceeding  it  activates 
added  regulatory  requirements. 

The  Maritime  Administration 
(MARAD)  conducted  several  studies  of 
levels  of  exposure  to  AAF  aboard 
merchant  vessels  from  1979  to  1982.  (The 
results  are  summarized  in  Table  1, 
below;  copies  of  the  studies  are  in  the 
rulemaking  docket.)  Samples  were  taken 
both  by  stationing  sampling  devices  in 
appropriate  locations  (area  samples) 
and  by  attaching  devices  to  workers  so 
that  the  sampled  ait  was  drawn  from 
their  breathing  zones  (personal 
samples).  The  studies  showed  that 
seamen  were  not  generally  overexposed 
to  AAF  using  OSHA’s  old  shoreside  PEL 
of  2.0  f/cc.  However,  the  studies  also 
showed  that  exposure  in  excess  of  2.0  f/ 
cc  would  occur  during  maintenance  and 
repair  unless  safe  work  practices  were 
observed.  With  OSHA’s  decrease  of  the 
PEL  to  0.2  f/cc,  chronic  exposure  of  crew 
members  aboard  inspected  vessels  and 
at  OCS  facilities  and  deepwater  ports 
("industrial  maritime  environment”),  at 
even  low  levels  of  AAF,  becomes  a 
greater  concern  since  exposure  can 
occur  over  24  hours  a  day,  7  days  a 
week. 


Table  1  .—Results  of  Studies  of 
Asbestos  by  MARAD 


Activity 

Eight-hour 
TWA  (f/cc) 

Type  sample 

Normal  Engineroom... 

0.00-1.00 

Area. 

Normal  Engineroom... 

0.01-0.11 

Personal. 

Repair  of  Pipe  and 
Lagging. 

0.08-0.35 

Personal. 

Cleanup  after 

Repair  of  Pipe 
and  Lagging. 

0.24-3.30 

Personal. 

Repair  of  Valves. 
Cutting  of 

Gaskets. 

0.17 

Personal. 

Brake  Repair . 

2.00-70.0 

Area. 

Brake  Operation 
(Enclosed  Space). 

2.09 

Area 

Accommodation 

0.00-0.07 

Area. 

Areas  (Inactive 

- 

Ready  Reserve 
Vessels). 

Memoranda  of  Understanding 
between  the  Coast  Guard  and  OSHA, 
dated  March  8, 1983  and  December  19. 
1979,  respectively,  (and  contained  in 
Volume  X  of  the  Marine  Safety  Manual. 
Commandant  Instruction  M16000.15), 
affirm  that  the  Coast  Guard  is  the 
dominant  federal  agency  with  statutory 
authority  to  prescribe  and  enforce 


standards  or  regulations  affecting  (1)  the 
occupational  safety  and  health  of 
seamen  aboard  inspected  vessels  and 
(2)  working  conditions  on  the  Outer 
Continental  Shelf  of  the  United  States. 
Coast  Guard  Navigation  and  Vessel 
Inspection  Circular  (NVIC)  5-80  and 
later  NVIC  6-87  published 
recommended  procedures  for  controlling 
the  asbestos  hazard  in  the  industrial 
maritime  environment.  Each  NVIC 
provided  a  detailed,  comprehensive 
program  through  which  owners  and 
operators  of  these  vessels,  OCS 
facilities,  and  deepwater  ports  could 
reduce  and  control  exposure  to 
asbestos,  though  neither  took  full 
account  of  circumstances  peculiar  to 
this  industrial  maritime  environment. 

Through  its  NVICs,  the  Coast  Guard 
has  recommended  applying  OSHA’s 
shoreside  standards  to  control  the 
hazard  of  asbestos  in  the  industrial 
maritime  environment.  This  approach 
has  been  supposed  to  provide  a  level  of 
safety  equivalent  to  that  of  OSHA’s 
shoreside  standards.  In  the  course  of 
this  regulatory  proposal,  the  Coast 
Guard  will  (1)  evaluate  the 
appropriateness  of  those  standards  for 
the  industrial  maritime  environment  and 
(2)  seek  refinements  to  the  procedures 
recommended  in  NVIC  6-87.  This 
regulatory  proposal  would  apply  to  crew 
members  in  the  industrial  maritime 
environment  (“industrial  maritime 
employees”).  It  would  not  apply  to 
certain  shore-based  personnel,  such  as 
shipyard  workers,  even  while  they  are 
working  aboard  inspected  vessels. 
OSHA’s  regulations  apply  to  them. 

Purpose 

The  purpose  of  this  regulatory  project, 
starting  with  this  ANPRM,  is  to  limit  the 
exposure  to  AAF  of  industrial  maritime 
employees  to  levels  commensurate  with 
those  encountered  by  personnel 
shoreside.  To  accomplish  this  purpose, 
the  Coast  Guard  is  relying  on  OSHA’s 
technical  expertise  in  this  field,  and  on 
data  in  support  of  OSHA’s  PEL  of  0.2  f/ 
cc,  published  on  June  20, 1986  (51  FR 
22612). 

Approach 

After  evaluating  the  conditions  in  the 
industrial  maritime  environment  and 
possible  strategies  for  reducing  the 
exposure  to  AAF,  the  Coast  Guard  is 
considering  adopting  into  regulation 
either  NVIC  6-87,  with  some 
modifications  intended  to  address  the 
issues  that  arise  in  the  adaptation  of 
OSHA’s  standards  to  the  industrial 
maritime  environment,  or  one  of  several 
other  alternatives  discussed  below, 
under  “Regulatory  Evaluation.” 
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The  modibcations  to  NVIC  6-87,  prior 
to  incorporating  it  into  Coast  Guard 
regulations,  might  include  the  provisions 
addressing  the  appropriateness  of 
OSHA’s  PEL  and  its  regular  procedures 
for  air  monitoring;  the  maintenance  of 
medical  records;  and  the  establishment 
of  training  requirements,  safe  work 
practices,  and  engineering  controls.  This 
alternative  may  also  require  that,  during 
repairs  or  maintenance,  materials 
containing  asbestos  be  replaced  with 
materials  free  of  asbestos,  where 
suitable  substitutes  are  available. 

Specifically,  the  alternative  based  on 
NVIC  6-87  would  apply  to  the  industrial 
maritime  environment  and  would — 

(1)  Define  an  “industrial  maritime” 
commensurate  with  that  for 

personnel  shoreside; 

(2)  Define  an  “industrial  maritime” 
action  level  below  the  PEL  and  require 
medical  surveillance  of  industrial 
maritime  employees  who  are  exposed  to 
levels  of  AAF  above  the  action  level; 

(3)  Require  periodic  air  monitoring  if 
conditions  such  as  frequent  disturbance 
of  the  asbestos  itself  or  the  presence  of 
friable  asbestos  suggest  that  the  action 
level  might  be  routinely  exceeded: 

(4)  Define  safe  work  practices  in  the 
industrial  maritime  environment  for 
industrial  maritime  employees  who 
undertake  repairs  or  other  operations 
involving  materials  containing  asbestos, 
similar  to  the  woric  practices  described 
in  certain  of  OSHA’s  rules,  appendices  F 
and  G  of  29  CFR  1928.58; 

(5)  Require  training  sufficient  to 
institute  safe  woric  practices  in  the 
industrial  maritime  environment;  and 

(6)  Upon  maintenance  or  repair, 
confine  the  use  of  materials  containing 
asbestos  to  instances  where  a  material 
that  does  not  contain  asbestos  is  not 
available  as  a  suitable  substitute. 

The  alternative  based  on  NVIC  6-87 
would  not  in  itself  require  the  removal 
of  materials  containing  asbestos.  It 
would  leave  the  choice  of  asbestos 
control  alternatives  to  each  owner  or 
operator  of  an  inspected  vessel,  OCS 
facility,  or  deepwater  port  who  employs 
one  or  more  crew  members  aboard  an 
inspected  vessel  or  at  an  OCS  facility  or 
deepwater  port  (“industrial  maritime 
employer”). 

The  alternative  based  on  NVIC  6-87, 
fully  implemented,  would  establish  PELs 
for  the  industrial  maritime  environment 
comparable  to  those  of  OSHA  for 
shoreside  industry.  Further,  by  recpiiring 
asbestos-related  training  and  the 
observance  of  safe  woric  prachc:es 
regardless  of  the  exposure  level,  this 
alternative  would  impose  routine  safety 
standards — in  some  erases  above  those 
of  OSHA.  The  methods  of  reducing 
exposure  to  hazardous  substances,  short 


of  eliminating  the  substances 
themselves,  fall  into  three  broad 
categories:  safe  woric  practicres, 
engineering  controls  (e.g.,  improved 
ventilation),  and  personal  protective 
devices.  OKdA  allows  any  combination 
of  the  first  two  methods  to  bring  the 
level  of  AAF  below  the  PEL  and  allows 
the  use  of  personal  protective  devices 
only  to  the  extent  that  other  methods 
are  not  sufficaent.  This  alternative  would 
use  that  same  flexible  approach  except 
that  safe  woric  practices  would  be 
mandate  ry  in  all  instances  regardless  of 
the  other  methods  or  of  the  level  of 
AAF.  Requiring  safe  work  practices, 
along  with  the  training  necessary  to 
implement  them  in  each  case  of 
potential  hazard  from  asbestos,  would 
mitigate  the  actual  hazard  of  occasional 
short-term  exposures  to  high  levels  of 
AAF.  This  approach  may  be  imperative 
because  the  industrial  maritime 
environment  is  not  so  structured  as  its 
counterpart  ashore  and  because  testing 
the  level  of  short-term  exposure  may  not 
be  practicable,  particularly  at  sea. 

The  Coast  Guard  anticipates  that  the 
industrial  maritime  PEL,  and  most  often 
the  industrial  maritime  action  level  as 
welL  can  be  met  through  the  exercise  of 
safe  woric  practices  by  trained 
persormel  and  through  engineering 
controls.  However,  air  sampling  is 
included  in  the  alternative  based  on 
NVIC  6-87  as  a  check  on  the 
effectiveness  of  these  measures  and  as  a 
way  of  identifying  any  excessive 
chronic  exposure  due  to  deteriorating 
materials  containing  asbestos. 

Assumptions 

OSHA’s  PEL  of  0.2  f/cc,  as  currently 
recommended  by  NVIC  6-87,  assumes 
exposure  to  AAF  over  8  hours  a  day,  5 
days  a  week.  The  Coast  Guard  is 
considering  a  refinement  in  the 
application  by  NVIC  6-87  of  OSHA’s 
PEL  to  the  industrial  maritime 
environment.  This  refinement  rests  on 
the  following  two  assumptions: 

(1)  Because  exposures  to  AAF  afford 
no  significant  "retravery  period”  during 
which  the  body  exhales,  excretes,  or 
metabolizes  the  foreign  substance,  the 
hazards  due  to  different  levels  and 
periods  of  exposure  to  AAF  may  be 
equated  by  cumulative  doses.  Given 
this,  OSHA’s  TWA  shoreside  PEL  of  0.2 
f/cc  for  an  8-hour  day,  5-day  week,  is 
equal  to  an  industrial  maritime  TWA 
P^  of  0.05  f/cc  for  a  24-hour  day.  7-day 
week.  Likewise,  OSHA’s  TWA 
shoreside  action  level  of  0.1  f/cc  for  an 
8-hour  day,  5-day  week,  is  equal  to  an 
industrial  maritime  TWA  action  level  of 
0.025  f/cc  for  a  24-hour  day,  7-day  week. 


(2)  An  economically  feasible  means 
can  be  developed  to  measure  levels  of 
AAF  below  0.1  f/cc. 

OSHA  and  the  Natio  nal  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  confirm  informally  that  the 
first  assumption  is  probably  valid.  They 
also  indicate  that  the  second  assumption 
may  be  valid  for  the  industrial  maritime 
environment— especially  since 
industrial  maritime  employees  may 
spend  a  majority  of  time  in  the  “clean” 
atmosphere  of  the  accommodation 
spaces  where  samples  of  large  volumes 
of  air  may  be  taken  without  clogging  the 
filter  in  the  sample  pump  with 
particulates  other  than  asbestos. 

Detailed  Discussion  of  the  Proposed 
Adoption  erf  NVIC  6-87  into  Coast 
Guard  Regulations 

(1)  Permissible  Exposure  Level  (PEL) 

The  Coast  Guard  is  considering  a 
refinement  of  NVIC  6-87  through  the 
establishment  of  an  industrial  maritime 
PEL  based  upon  a  24-hour  time-weighted 
average  (TWA).  This  PEL — 0.05  f/cc — 
multiplied  by  a  24-hour  day  and  7-day 
week,  yields  the  cumulative  dose  normal 
for  personnel  at  sea;  this  dose 
approximates  the  cumulative  dose  that 
would  be  received  by  personnel  ashore 
exposed  to  OSHA’s  PEL,  of  0.2  f/cc  over 
a  40-hour  work  week.  OSHA’s  ratio  for 
establishing  an  action  level,  one-half  of 
the  PEL,  yields  an  action  level  of  0.025  f/ 
cc.  The  Coast  Guard  is  rounding  this  off 
to  0.03  f/cc  in  deference  to  the 
limitations  of  the  testing  methods. 

This  industrial  maritime  PEL  of  0.05  f/ 
cc  appears  to  be  significantly  more 
stringent  than  the  shoreside  PEL,  but  it 
is  intended  to  provide  protection 
equivalent  to  that  afforded  by  the  OSHA 
shoreside  PEL.  Industrial  maritime 
employees  may  not  get  the  daily  respite 
from  exposure  that  employees  ashore 
get  during  ncm-working  hours. 

Variations  feasible  for  an  industrial 
maritime  environment  may  include  (1) 
prescribing  three  tiers  of  exposure  based 
upon  the  time  spent  in  the  industrial 
maritime  environment  (8, 12,  or  24 
hours)  and  (2)  establishing  separate 
PELs  fcK*  living  spaces  and  working 
spaces. 

(2)  Medical  Surveillance  for  Exposures 
Above  the  Action  Level 

NVIC  6-87  recommends  that  seamen 
receiAdng  exposures  to  AAF  at  or  above 
the  action  level  enter  a  program  of 
medical  surveillance  like  that  required 
by  OSHA.  The  Coast  Guard  is 
considering  a  further  refinement  of  this 
recommendation  through  the 
establishment  of  a  program  of  medical 
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surveillance  for  the  industrial  naritime 
environment  along  the  same  lines  as 
OSHA’s  program  for  the  construction 
industiy.  In  inaugurating  the  latter 
program,  OSHA  recognized  tiie  high 
turnover  of  entployees  and  the 
fluctuation  of  available  woiic.  Similarly, 
industrial  maritime  employers  may  lure 
seamen  out  of  a  labor  hall  and  generally 
maintain  a  level  of  AAF  below  the 
indus>trial  maritime  action  level  except 
in  unusual  circumstances,  such  as 
emergency  repairs. 

As  OSHA’s  program  of  medical 
surveillance  applies  to  employees  of  the 
construction  industry,  the  program  of  the 
alternative  based  on  NVIC  5-87  would 
apply  to  industrial  maritime  employees 
who  are  engaged  in  work  involving 
levels  of  AAF  at  or  above  the  industrial 
maritime  action  level  for  30  or  more 
days  a  year  or  who  are  required  to  wear 
negatrve-pressme  respirators.  The 
program  under  consideration  would  also 
resemble  OSHA’s  in  that  the  threshold 
of  30  days  would  depend  upon  the 
worksite  level  of  AAF  rather  than  cqion 
the  length  of  employment  of  a  partSoidar 
crew  member,  Aat  is,  industrial 
maritime  employees'  turnover  could  not 
serve  as  a  means  of  industrial  maritime 
emplosrers  '“complying  with”  the 
industnal  maritime  PEL  and  avoiding 
the  medical  surveillance  program. 

OSHA  adopted  the  worksite^speciTic 
approach  to  medical  surveillance 
because  OSHA  had  concluded  that 
employees'  turnover  would  actually 
increase  the  absolute  risk  amopg  the 
larger  number  of  employees  exposed  for 
less  than  their  work^  lifetiines, 
compared  with  the  risk  predicted  ior  a 
constant  number  of  employees  ex^sed 
throughout  their  working  lifetimes.  The 
Coast  Gomd.  relying  on  OSHA’s 
expertise,  is  considering  this  approach. 

The  Coast  Gaard  is  assessing  a 
different  reqtnrement  for  maintenance  of 
medical  records  from  that  imposed  by 
OSHA.  OSHA  makes  employers 
responsible  for  maintaining  employees’ 
records  over  30  years.  Employers  in  the 
construction  industry  may  use  the 
services  of  competent  organizations, 
such  as  trade  groups  or  unions,  to 
maintain  the  records.  OSHA’s 
requirement  is  justified  in  that  the 
retained  records  may  become  part  of  a 
data  base  for  future  studies  of  the 
effects  of  occupational  exposwe  to 
AAF,  Yet,  because  of  the  relatively  low 
number  of  indnstrial  maritime 
employees  and  die  significant  decHne  in 
the  nember  of  nommerciai  vessels  widi 
asbestos  mstaded  that  can  be  expected 
over  the  next  20  years,  the  centred 
retention  nf  these  employees'  records, 
even  for  the  Ml  30  years,  would  not  add 


much  to  the  “asbestos  exposure"  data 
base.  The  Coast  Guard  therefore  leans 
towards  making  industrial  maritime 
employers  maintain  medical  records 
fhroughont  the  employment  of  an 
industrial  maritime  employee,  plus  3 
years.  Like  their  counterparts  in  the 
construction  industry,  these  employers 
could  use  the  services  of  a  oompeteot 
organhutioa  to  maintain  the  records. 

The  Coast  Guard  recognizes  that 
instituting  a  program  of  medical 
surveillance  would  be  an  administrative 
burden,  particulariy  for  employers  with 
a  hi^  turnover,  but  the  resulting 
reduction  in  diseases  due  to  asbestos  is 
a  worthwhile  social  benefit  which 
offsets  this  burden.  Industrial  marrtrme 
employers  ccmld  also  avoid  the  medical 
surveillance  program  by  curtaHmg  the 
levels  of  AAF  in  the  indastrial  maritime 
environment. 

(3)  Monitoring  of  Air 

The  Coast  Guard  is  oonsiderii^  a 
requirement  for  the  monitoring  of  air  at 
1-year  intervals  unfess  an  kuhistrial 
maritime  employer  can  establish  that  its 
employees’  potential  for  exposure  to 
AAF  above  the  action  level  is  minimal. 
Tracking  the  level  of  AAF  is  necessary 
to  verify  the  effectiveness  of  the  safe 
work  practices  and  of  the  engineering 
controls  instituted  to  reduce  the  hazard. 

For  example,  the  owner  or  operator  of 
an  older  vessel  with  asbestos  bulkhead 
panels  in  accommodation  spac^es  and 
with  asbestos  msrdation  in  machinery 
spaces  may  have  to  test  all  spaces 
where  crew  members  normally  are 
quartered  or  are  turned  to  wn^  Ihe 
owner  or  operator  would  have  to  test 
while  the  vessel  is  underway,  handling 
cargo,  or  doing  whatever  else  produces 
the  greatest  disturbance  in  a  particalar 
space.  Spaces  without  asbestos  would 
not  be  required  to  be  tested  unless  there 
is  a  reason  to  suspect  that  a  hazard 
exists. 

The  Coast  Guard  recognizes  that 
sampling  and  analyzing  levels  of  AAF 
below  0.1  f/cc  with  accuracy  is  difficult 
and  may  prove  to  be  cost-prohibitive. 
The  common  method  of  determining  the 
level  of  AAF,  phase-contrast 
microscopy,  uses  optical  methods  and  is 
relatively  inexpensive.  For  these 
reasons  it  was  cho'en  by  OSHA  as  the 
reference  method.  However,  this  method 
cannot  distinguish  between  asbestos 
and  other  types  of  fibers,  such  as  those 
of  fiberglass;  its  accuracy  grows 
questionable  below  0.1  f/cc;  and  the 
filters  may  become  clogged  by  a  dirty 
environment,  particularly  diesel 
exhaust.  (Of  course,  industrial  maritime 
employees  may  spend  16  hours  of  every 
day  in  the  accommodation  spacesi, 
where  “dean'*’  air  lends  itself  to 


measurement  at  much  lower  levels  of 
contamination  without  filters  becoming 
clogged.]  An  alternative  method, 
transmission-electron  microscopy,  can 
analyze  samples  with  greater  accuracy 
and  on  that  account  might  be  preferable 
even  though  relatively  expensive. 

The  Coast  Guard  is  wesghifig  two 
other  variables  in  sampling:  “Area 
sampling",  for  which  a  sampling  device 
is  fixed  at  a  specific  site,  and  “personal 
sampling”,  for  which  a  sanding  devoce 
is  worn  that  draws  air  from  the 
breathing  zone.  Personal  sampling  gives 
a  more  accurate  indication  of  what  the 
wearer  actually  inhales  and  is  the 
method  ^ecified  by  OSHA  But  area 
sampling  is  more  helpfiil  in  tracing  the 
source  of  contaralnatkm  by  AAF;  and  it 
may  also  help  in  precisely  evaluating 
low  levels  of  contamination,  such  as 
may  be  encountered  in  an 
accoRUBodation  space,  or  help  in 
reliably  determining  that  a  space  is  feee 
of  AAF. 

The  air  sanqding  procedure  being 
weighed  do  ik^  include  a  short-term 
exposure  tindt  (STEL),  though  NViC5- 
87  does.  STELs  are  intended  to  fiather 
reduce  the  risk  to  employees  whose 
exposure  to  AAF  occnrs  in  short 
“bursts”  that  may  fall  within  a  TWA 
PEL.  The  greatest  beneficiaries  of  STELs 
would  be  employees  with  undetectable 
badcground  exposure  to  AAF,  whose 
only  detectable  exposure  is  in  "bursts." 
In  the  indastrial  maritime  environment 
these  “bursts”  would  most  likely  ocour 
at  infreqfaent  intervals — when  periodic 
maintenance  or  repairs  are  performed, 
often  when  testing  facilities  were 
unavailable.  Rather  than  impose  STELs. 
the  prooedures  being  constdered  would 
restrict  exposures  occinrmg  in  “bursts” 
by  requiring  the  nse  of  safe  work 
practices  during  repairs  and 
maintenance. 

(4)  Safe  Work  Practices  for  Asbestos- 
Related  Operations 

The  Coast  Guard  is  considering 
mandatory  safe  work  practices 
(including  hygiene  facilities,  where 
necessaiy]  for  industrial  maritime 
employees  along  the  lines  of  those 
options  allowed  or  required  by  OSHA 
for  the  construction  industry  (29  CFR 
1926.58  (g],  (i).  and  (j).  and  Illustrated  in 
appendices  F  and  G  of  those  regulations, 
reproduced  in  NVIC  6-87).  The  MARAD 
studies  cited  previously  suggest  thal 
safe  work  practices  alone  would  reduce 
most  industrial  maritime  employees" 
exposures  to  below  the  action  level, 
increasii^  safety.  As  part  of  the 
alternative  based  on  NVIC  6-87,  the 
Coast  Guard  is  deliberating  whether  to 
include  a  specific  prohibition,  similar  to 
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OSHA's,  against  general  use  of 
compressed  air  for  cleaning  asbestos¬ 
laden  gear,  such  as  brake  drums.  Data 
from  both  OSHA  and  MARAD  indicate 
that  this  use  of  compressed  air  produces 
extremely  high  levels  of  AAF. 

The  alternative  based  on  NVIC  6-67 
differs  from  OSHA’s  standards  in  that  it 
would  require  safe  work  practices  in  all 
instances  in  which  industrial  maritime 
employees  must  work  with  materials 
containing  asbestos.  Other  than 
restricting  the  use  of  compressed  air, 
OSHA  does  not  require  safe  work 
practices  if  the  level  of  AAF  is  below 
the  action  level.  Nevertheless,  a 
requirement  for  safe  work  practices  in 
all  work  involving  materials  containing 
asbestos  may  be  justiHable  in  the 
industrial  maritime  environment 
because  it  would  bring  about  an 
immediate  decrease  in  the  exposure  of 
industrial  maritime  employees  to  AAF, 
whether  through  direct  contact  or 
through  passive  exposure,  such  as 
would  result  from  Fibers  carried  on 
clothing.  The  immediate  proximity  of 
living  areas  to  working  areas  aboard 
vessels  and  at  OCS  facilities  and 
deepwater  ports  may  be  further  reason 
to  require  safe  work  practices  in  all 
work  involving  materials  containing 
asbestos. 

As  discussed  earlier,  a  requirement 
for  safe  work  practices  also  warrants 
not  implementing  a  STEL.  Safe  work 
practices  should  keep  even  “bursts”  of 
AAF  to  a  minimum,  obviating  the  need 
for  a  STEL  {which  may  be  impracticable 
in  the  industrial  maritime  environment). 

(5)  Training  in  Safe  Work  Practices 

The  Coast  Guard  is  evaluating  a 
requirement  that  each  industrial 
maritime  employer  institute  a  training 
program  commensurate  with  the 
potential  for  exposure  to  AAF  at  the 
unit.  For  instance,  the  program  would 
have  to  be  more  extensive  on  a  vessel 
outbtted  with  bulkhead  panels, 
insulation,  or  gaskets  containing 
asbestos  than  on  one  with  only  asbestos 
linings  for  brakes  and  clutches.  A 
training  program  might  be  required  to 
cover  (1)  the  permissible  levels  for 
exposure  and  action,  (2)  safe  work 
practices,  and  [3)  medical  surveillance. 
To  be  most  effective,  it  might  have  to  be 
provided  for  the  entire  crew  because  of 
the  widespread  use  of  brakes  and 
clutches  in  deck  machinery.  (The 
training  program’s  extent  would  vary 
according  to  the  potential  of  individual 
crew  members  for  exposure.) 

The  alternative  based  on  I^IC  6-87 
varies  from  OSHA’s  standards  for 
shoreside  industries  by  containing  a 
requirement  for  training  programs  for 
the  industrial  maritime  environment 


which  has  materials  containing 
asbestos,  regardless  of  the  level  of  AAF. 
Like  mandatory  safe  work  practices, 
mandatory  training  would  bring  about  a 
direct  reduction  in  the  level  of  exposure 
to  AAF  of  industrial  maritime 
employees. 

(6)  Limits  on  Use  of  Asbestos  Where 
Suitable  Substitutes  are  Available 

Suitable  substitutes  for  asbestos  are 
available  for  most  uses,  the  possible 
exceptions  being  when  asbestos  is  used 
for  brake  linings,  clutch  linings,  and 
gaskets.  (The  Coast  Guard  has 
informally  received  conflicting  opinions 
on  the  suitability  of  materials  free  of 
asbestos  for  use  as  brake  linings  and  as 
components  of  high  temperature  gaskets 
in  systems  designed  for  the  use  of 
materials  containing  asbestos.)  The 
Coast  Guard  is  considering  requiring, 
during  repairs  or  maintenance,  the 
replacement  of  materials  containing 
asbestos  with  materials  free  of  asbestos 
where  suitable  substitutes  are  available. 
However,  the  requirement  would  not 
apply  to  materials  containing  asbestos 
that  are  not  disturbed  and  that  are  still 
serviceable. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  is  not 
significant  under  DOT’s  Regulatory 
Policies  and  Procedures  published  on 
February  26, 1979  (44  FR 11034). 

To  evaluate  the  economic  impact  of 
this  rulemaking,  the  Coast  Guard 
analyzed  the  following  six  alternatives: 

(1)  Require  the  measures  detailed 
above: 

(2)  Initiate  no  new  regulatory 
measures: 

(3)  Require  only  that  industrial 
maritime  employers  implement  training 
programs  and  institute  safe  work 
practices: 

(4)  Establish  an  industrial  maritime 
PEL  without  more  detailed  requirements: 

(5)  Limit  industrial  maritime 
employees  to  performing  only 
emergency  repairs  when  materials 
containing  asbestos  are  involved:  and 

(6)  Require  the  removal  from  the 
industrial  maritime  environment  of  all 
materials  containing  asbestos,  except 
brake  linings,  clutch  linings,  and 
gaskets. 

The  Coast  Guard  made  the  following 
assumptions  or  relied  on  the  following 
premises  in  conducting  the  regulatory 
evaluation  (the  rationales  for  these 
assumptions  appear  in  an  initial 
regulatory  evaluation,  which  is 
contained  in  the  docket): 

(1)  The  use  of  materials  containing 
asbestos  in  the  construction  of  inspected 


vessels,  OCS  facilities,  and  deepwater 
ports  diminished  or  ceased  after  1982: 

(2)  The  cumulative  exposure  for  a 
crew  member  at  sea  whose  duties 
consist  mostly  or  entirely  of  engineering 
aboard  a  vessel  of  more  than  1,000  gross 
tons  built  before  1982,  is  equivalent  to 
that  of  an  employee  ashore  working  8 
hours  a  day,  40  hours  a  week,  in  an 
atmosphere  where  AAF  concentrates  to 
a  level  of  0.25  f/cc: 

(3)  The  cumulative  exposure  for  every 
other  industrial  maritime  employee  is 
equivalent  to  that  of  an  employee  ashore 
working  8  hours  a  day,  40  hours  a  week, 
in  an  atmosphere  where  AAF 
concentrates  to  a  level  of  less  than  0.1  f/ 
cc: 

(4)  The  cost  of  instituting  a  program  of 
safe  work  practices  is  $3,000  initially  for 
every  inspected  vessel,  OCS  facility,  or 
deepwater  port.  It  is  then  $500  annually 
for  each  inspected  vessel  of  over  1,000 
gross  tons  built  before  1982  and  $250 
annually  for  every  other  vessel,  OCS 
facility,  or  deepwater  port: 

(5)  The  cost  of  monitoring  for  airborne 
asbestos  fibers  is  $1,000  annually  for 
each  inspected  vessel,  OCS  facility,  or 
deepwater  port: 

(6)  The  cost  of  medical  surveillance  is 
$500  annually  for  each  crew  member: 
and 

(7)  The  cost  of  training  is  about  $500 
annually  for  each  inspected  vessel  of 
more  than  1,000  gross  tons  built  before 
1982.  It  is  about  $250  annually  for  every 
other  inspected  vessel,  OCS  facility,  or 
deepwater  port. 

These  assumptions  and  premises  yield 
the  following  costs  and  benefits  for  the 
first  four  alternatives: 


Table  II.— Costs  and  Benefits 


/ 

Alternative 

Average 
annual  cost 
(million  $) 

Average 

annual 

benefit 

(lives 

saved) 

Cost/ 
benefit 
(million  $/ 
lives  saved) 

(1)  Modified 
NVIC  as 
Regula¬ 
tion  . 

2.520-3.252 

1.3-1. 1 

2.000-2.956 

(2)  Current 
NVIC . 

0.325 

0.1 

2.954 

(3)  Work 
■  Practices... 

1.681 

0.5 

3.362 

(4)  PEL 

Only . 

2.446 

0.4 

6.115 

The  quantified  assessment  of  costs 
and  benefits  does  not  account  for  the 
risk  of  asbestos-induced  pulmonary 
fibrosis,  or  asbestosis.  Affected  workers 
may  die  with  asbestosis  but  not  of  it,  so 
it  will  seldom  appear  on  a  death 
certibcate  as  the  primary  cause  of  death. 
While  asbestosis  may  not  kill,  it  may 
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diminish  dn  quality  of  hie  ki  laler  years. 
An  advance  case  of  asbestoais  voMjf 
result  in  shortness  of  breath  even  for  a 
person  sitting.  OSHA’s  best  estimate  is 
that  reducing  the  exposure  over  a 
working  'bfetiKie  {45  years)  from  2  f/oc  to 
0.2  f/cc,  or  the  proposed  “industrial 
maiithne"  PH.  equivalent  of  0.05  f/tsc  for 
a  2<l-hwHr  day,  7-day  week,  wordd 
reduce  the  incidence  of  asbestosis  from 
5  percent  to  0.5  percent. 

Nor  does  the  assessment  account  for 
the  benehts  to  industry  and  society  as  a 
whole  accruing  from  the  lower  rates  of 
morbichty  and  mortality.  These  beneBts 
would  assume  the  form  of  less  litigation: 
lower  disability  compensation,  and 
lower  medical  costs. 

If  the  value  of  a  human  life  is  at  least 
$2,0004000,  the  quantiBable,  'quantified 
benefits  alone,  of  the  alternative  based 
on  NVIC  6-87,  will  exceed  the  costs.  But 
there  are  drawbacks  associated  with 
each  alternative,  including  this  one. 

The  first  alternative,  that  based  on 
NVIC  6-87,  imposes  the  greatest 
regulatory  burden,  and  possibly  the 
highest  costs,  short  of  complete  removal 
of  asbestos.  Because  of  this  burden,  its 
implementation  and  enforcement  would 
be  among  the  most  difficult.  At  the  same 
time,  it  would  prevent  die  most  cases  of 
asbestosis-related  illnesses  (quite  4^rt 
from  asbestosis)  and,  correspondin^y, 
would  oave  the  greatest  number  of  lives. 

The  second  alternative,  initiating  no 
new  regulatory  measures,  woudd  leave 
only  NVIC  -6-87.  other  Coast  -Cuacd 
policy,  and  voluntary  compliance  by 
industrial  maritime  employers  k)  protect 
industrial  maritime  employeea.  The 
NVIC  provides  a  detailed, 
comprehensive  asbestos  control 
program  through  which  these  owners 
and  operators  could  implement  suitable 
programs  lor  controlling  asbestos  and 
protecting  their  employees  against 
exposure.  However,  use  of  the  NVIC  In 
its  current  form,  without  any 
modifications,  raises  issues  regarding 
the  application  of  OSHA’s  afhoreside 
standards  to  the  industrial  maritime 
environment.  "Ibe  cmrent  shoreside  PEL 
recommended  in  the  NVIC  may  be  too 
hi^  {not  protective  enou^)  for  eome 
industrial  maritime  empl^?^, 
partiottlaily  lor  those  who  Hve  mthe 
industrial  TOfflitime  environmertL 
Became  of  ^  long  period  of  bttenoy. 
10-40  years  for  asbestos-related 
illnesses,  tlie  Coast  Guard  vrill  not  be 
able  to  determiae  the  soKicess  of  ji 
voluKtery  program  for  a  foog  4ittn« — ^alt 
the  end  of  wh^  it  vraodd  be  too  fofee  to 
act.  Further,  even  if  the  NViC  wene 
amended,  while  this  voluntHy  prqgram 
mi^t  provide  a  eigoifioaoltly  foiver  tevd 


of  exposure,  there  have  been  instances 
repoited  in  whidb  the  response  by  an 
owner  or  operator  was  less  than 
adequate. 

The  third  alteoiative,  requiring  only 
that  industrial  maritime  as^oyers 
iinplement  training  programs  and 
institute  safe  work  practices,  is 
attractive  in  cost  and  in  relative  ease  of 
implementation  and  might  prove  as 
beneficial  as  the  alternative  based  on 
NVIC  6-87.  The  Coast  Guard  could 
make  trainfog  programs  and  sfde  woik 
practices  mandatoiy  through  regulation 
and  provide  recommended  practices 
thfoi^  another  NVIC.  This  alternative 
would  provide  greater  flexibility  in  the 
adapting  of  the  regulations  to  individual 
situations  and  to  changing  technology.  It 
would  also  avoid  the  issues  of  an 
equivalent  24-hour  industrial  maritime 
P^  and  of  air  monitoring,  although  it 
would  still  lack  a  means  of  verifying 
that  the  level  of  AAF  is  acceptable.  The 
U.S.  Navy  has  addressed  these  issues 
for  several  years.  Its  experi«»ce  hm 
been  that  training  programs  and  sale 
work  practices,  coi^led  with  the  proper 
equipment  and  with  good  housekeeping, 
can  bring  the  level  of  AAFdbwn  to  the 
lower  detectable  limit  for  optical 
methods. 

The  fourth  alternative,  establishing  a 
PEL  without  more  detailed  requirements, 
would  lemam  silent  on  verifying  the 
level  of  AAF,  bnt  by  its  very  silence 
would  raise  ;the  issues  of  where,  when, 
and  by  whom  air  monitoring  should  be 
performed.  Further,  the  program  would 
not  be  conducted  and  monitored  by  a 
crew  trained  in  the  hazards  of  asbestos 
and  the  need  for  morrhoring.  This 
approadi  would  not  produce  the 
benefits  fliat  mandatory  trainii^ 
programs  and  safe  work  praotices  would 
for  those  einpiloyees  exposed  to  AAF  in 
“bursts”  govern^  by  tte  time-weighted 
PEL 

Both  the  fifth  and  sixth  altenna-tives — 
ne^ectively  limiting  industrial  maritime 
employees  to  perfooming  only 
emergency  repairs  when  materials 
containing  asbestos  are  involved  and 
requiring  the  removal  from  ’flie  industrial 
maritime  environmefnt  of  all  materials 
contatning  asbestos,  except  braike 
linings,  clutch  linings,  and  gaskets — 
appeared  ainworkahle,  so  the  Coast 
Guard  did  not  -calculate  their  costs. 
Lunting'orew  members  to  performing 
only  emergency  repairs  around  asbestos 
would  delay  routine  preventive 
maintenance,  which  in  turn  could  cause 
inadequate  maintenance  of  existing 
/Installations  of  asbestos.  This  limitation 
also  could  give  rise  to  other  more 
numerous  and  more  urgent  repairs. 
Requiring  the  complete  removal  of  all 


materials  contatoing  asbestos  wodd  be 
extremdy  ei^pensive  astd  coidd  iresnh  in 
the  sale  overseas  of  most  alder 
inspected  vessels.  Complete  removd 
would  also  bring  about  cootanuBatioa 
by  AAF  throughout  the  vessel  OCS 
facility.,  or  deepwater  port. 

As  shown  in  Table  B,  tibe  ahemative 
based  on  NVIC  -6-87.  Alternative  {11, 
would  across  almost  its  whole  rax^ge 
return  the  best  cost/benefit  ratia  The 
most  cost-effective  means  of 
implemenfing  Alternative  {1), 
controlling  aiiy  sources  of  AAF  rather 
than  practicing  a  prq^am  of  medical 
surveillance,  would  improve  the  cost/ 
benefit  ratio  to  $2.000X)GO  spent  for  each 
life  saved. 

Most  inspected  vessels  of  over  1,000 
gross  tons  were  buih  without  limits  on 
the  use  of  materials  containing  asbestos. 
As  those  vessels  continue  to  age.  the 
condition  of  the  asbestos  aboard  will 
continue  to  deteriorate  and  the 
likelihood  of  fibers  being  released  into 
the  air  will  continue  to  climb,  increasing 
the  health  hazard.  The  replacement  of 
the  older  vessels  in  the  near  future  is  not 
likely.  As  the  Jones  Act  restricts 
coastwise  trade  in  theU3.  to  vessels 
built  in  the  U.S.,  owners  tend  to  operate 
these  vessds  longer.  Pm-ther  weakeiung 
the  impeti^  to  scrap  older  vessels  is  the 
fact  that  the  presence  oi  asbestos  in 
large  quantities  aboard  them  diininishes 
their  value,  making  them  more  economic 
to  operate  than  to  sell 
'  A  copy  of  an  initial  regulatory 
evaluation  is  in  the  rulemaking  docket 
This  evaluation  contains  further  details 
of  the  assumptions,  premises, 
methodology,  and  data  used  in 
determining  the  costs  and  benefits  of 
this  proposed  rulemaking.  For 
infonnation  about  inspecting  and 
copying  this  evaluation,  refer  to 
“ADDRESSES"  above.  For  mafted  copies 
of  it,  write  or  call  fhe  person  listed  under 
“FOR  FURTHER  INFORMATION  CONTACT." 

Small  Entities  and  Collection  of 
Information 

Under  /the  Regulatory  Flexibility  Act 
(5  LLSC.  -601  fft  seg.),  the  Coast  Guard 
must  ooBsider  whether  prtaposed 
regulatican  will  have  a  sty^cant 
ecoDOxaic  impact  on  a  aubstaotial 
number  of  small  entities.  “Small 
entities”  include  independently  owned 
and  opecated  smaQ  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  “small  business 
concems”  under  section  .3  of  the  Ssaall 
Business  Act  {15  U,S.C.  £82). 

Under  the  Paperwork  Reduction  Act 
{44  UBG.  £501  a/  seq.),  the  Office  of 
Management  and  Budget  {OMB)  reviews 
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each  proposed  rule  which  contains  a 
collection  of  information  requirement  to 
determine  whether  the  practical  value  of 
the  information  is  worth  the  burden 
imposed  by  its  collection.  Collection  of 
information  requirements  include 
reporting,  recordkeeping,  notification,  ' 
and  other  similar  requirements. 

The  Coast  Guard  is  requesting  specific 
information,  suggestions,  and  comments, 
with  supporting  data  and  examples 
where  possible,  which  will  help  it  to 
evaluate  the  six  alternatives  discussed 
above,  on  the  basis  of  “paperwork 
burden”  and  “economic  impact"  for 
affected  persons.  This  will  enable  the 
Coast  Guard  to  better  evaluate  these 
options. 

Environmental  Assessment 

The  alternative  based  on  NVIC  6-87  is 
intended  to  protect  industrial  maritime 
employees  from  exposure  to  hazardous 
levels  of  AAF  and  would  not  affect  the 
level  of  AAF  released  into  the 
atmosphere.  However,  if  the 
replacement  of  affected  materials 
containing  asbestos  with  materials  free 
of  asbestos  is  required  imder  this 
alternative,  during  maintenance  or 
repair,  along  with  safe  work  practices 
and  training,  there  may  be  a  positive 
effect  on  the  environment,  although  it 
may  not  be  significant.  Evaluation  of  all 
of  the  alternatives,  from  an 
environmental  protection  standpoint,  is 
invited  to  better  enable  the  Coast  Guard 
to  evaluate  the  six  alternatives 
described  above. 

Questions 

The  Coast  Guard  solicits  input  from 
the  public  regarding  all  of  the 
alternatives  set  forth  in  this  advanced 
notice  of  proposed  rulemaking,  including 
suggestions  for  use  of  any  of  the 
alternatives  with  some  modification. 
Suggestions  for  other  possible 
approaches  may  be  helpful,  also. 

In  addition  to  general  and  specific 
comments  on  the  several  alternatives, 
other  approaches,  the  assumptions,  the 
initial  regulatory  evaluation,  potential 
administrative  and  economic  burdens, 
paperwork  burdens,  and  the  initial 
environmental  assessment,  the  Coast 
Guard  requests  specific  responses  to  the 
following  questions  to  assist  in 
developing  a  notice  of  proposed 
rulemaking: 

(1)  The  alternatives  described  above 
would  apply  to  the  “industrial  maritime 
environment”,  “industrial  maritime 
employers”,  and  “industrial  maritime 
employees”.  OSHA  governs  uninspected 
vessels  and  shoreside  activities,  lliese 
proposals  would  affect  only  the 


industrial  maritime  environment.  Is  the 
scope  of  the  alternatives  (the  vessels, 
facilities,  ports,  employers,  and 
employees  affected)  over-  or  under- 
inclusive?  Are  the  terms  used 
sufficiently  clear? 

(2)  When  did  shipyards  stop  installing 
materials  containing  asbestos,  other 
than  for  brake  linings,  clutch  linings,  and 
gaskets,  aboard  inspected  vessels? 

(3)  What  results  have  shipyards  and 
industrial  maritime  employers  obtained 
while  monitoring  air  for  AAF?  Furnish 
details,  if  available,  on  the  age  of  each 
vessel,  OCS  facility,  or  deepwater  port; 
the  type  of  sample  (personal  or  area); 
the  place  of  the  sample:  the 
circumstances  of  the  sample;  and  the 
procedural  standard  followed  [e.g., 
NIOSH  7400).  Raw  data  may  be 
furnished  (flow  rate,  time,  number  of 
fields  and  fibers  counted,  and  so  forth.) 
Also,  indicate  any  problems 
encountered,  such  as  filters  becoming 
clogged. 

(4)  What  steps  have  industrial 
maritime  employers  taken  to  reduce  the 
level  of  AAF?  Why  {i.e.,  because  of 
visual  problems,  because  of  air 
monitoring,  or  as  a  precautionary 
measure),  and  with  what  results? 

(5)  What  costs  have  arisen  from 
monitoring,  abatement,  or  medical 
surveillance  and  maintenance  of 
medical  records? 

(6)  What  requirements  should  the 
Coast  Guard  impose  on  the  conditions 
under  which  air  monitoring  may  be 
performed  and  by  whom?  From  the  data 
available,  it  appears  that  the  only 
requirements  should  be  that  the  persons 
monitored  carry  out  their  normal  duties 
under  normal  circumstances.  In 
principle,  the  monitoring  could  be 
performed  by  anyone  with  appropriate 
training,  possibly  both  reducing  the  cost 
of  obtaining  technical  assistance  and 
providing  greater  flexibility. 

(7)  What  are  the  experiences  in  the 
industrial  maritime  environment  with 
substitutes  for  brake  linings,  clutch 
linings,  and  gaskets  containing 
asbestos?  Specific  reports  on  and 
experiences  with  substitutes  for 
asbestos  in  these  systems  are  welcome. 

Dated:  October  1, 1992. 

A.E.  Henn, 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

[FR  Doc.  92-24313  Filed  10-6-92;  8:45  am] 
BILUNG  CODE  4t10-14-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[GC  Docket  No.  92-223;  FCC  92-445] 

Enforcement  of  Prohibitions  Against 
Broadcast  Indecency  in  18  U.S.C.  1464 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  is  proposing 
to  adopt  a  rule  which  will  prohibit  the 
broadcast  of  indecent  material  between 
the  hours  of  6  a.m.  and  10  p.m.  on  public 
broadcast  stations  that  go  off  the  air  at 
or  before  12  midnight,  and  which  will 
prohibit  the  broadcast  of  indecent 
programming  on  all  other  broadcast 
stations  between  6  a.m.  and  12  midnight. 
The  rule  will  prohibit  obscene 
broadcasts  at  all  times.  This  proposal  is 
in  response  to  legislation  enacted  by 
Congress. 

DATES:  Comments  must  be  filed  on  or 
before  November  6, 1992,  and  reply 
comments  on  or  before  November  23, 
1992. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Tenhula,  Office  of  General 
Counsel,  at  202-254-6530. 
SUPPLEMENTARY  INFORMATION: 

1.  This  is  a  summary  of  the  Notice  of 
Proposed  Rule  Making  in  GC  Docket  No. 
92-223,  adopted  September  17, 1992,  and 
released  October  5, 1992.  The  full  text  of 
this  document  is  available  for  inspection 
and  copying,  Monday  through  Friday,  9 
a.m.  to  4:30  p.m.  in  the  FCC  Dockets 
Reference  Room  (room  239),  1919  M  St; 
NW.,  Washington  DC  20554,  and  may  be 
purchased  from  the  Commission’s  copy 
contractor.  Downtown  Copy  Center, 
202-452-1422, 1114  21st  St.  NW., 
Washington,  DC  20036. 

2.  On  August  26, 1992,  the  President 
signed  into  law  the  Public 
Telecommunications  Act  of  1991,  Pub.  L. 
202-356,  which  generally  concerns  the 
authorization  of  appropriations  for  the 
Corporation  for  Public  Broadcasting. 
Section  16(a)  of  the  Act  contains  the 
following  provision: 

The  Federal  Communications 
Commission  shall  promulgate 
regulations  to  prohibit  the  broadcasting 
of  indecent  programming — 

(1)  Between  6  a.m.  and  10  p.m.  on  any 
day  by  any  public  radio  station  or  public 
television  station  that  goes  off  the  air  at 
or  before  12  midnight;  and 
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(2)  Between  6  a.m.  and  12  midnight  on 
any  day  for  any  radio  or  television 
broadcast  station  not  described  in 
paragraph  (1). 

Id.  section  16(a).  The  provision  further 
states  that  the  regulations  required 
under  this  subsection  shall  be 
promulgated  in  accordance  with  section 
553  of  the  Administrative  Procedure  Act. 

5  U.S.C.  553,  and  shall  become  final  not 
later  than  180  days  after  the  date  of 
enactment  of  the  Act.  In  conformity  with 
the  statute,  we  propose  to  adopt  the  rule 
set  forth  in  the  Amendatory  Text. 

3.  The  focus  of  this  proceeding  is  quite 
narrow  and  will  be  confined  to  the 
matter  of  updating  the  Commission’s 
record  pertaining  to  the  governmental 
interest  in  restricting  the  broadcasting  of 
indecent  material.  Accordingly,  we 
invite  the  public  to  update  the  data 
considered  in  the  Commission’s  1990 
Report  on  broadcast  indecency  (5  FCC 
Red  5297)  with  regard  to  the  presence  of 
children  in  the  viewing  and  listening 
audience. 

4.  Initial  Regulatory  Flexibility 
Analysis.  As  required  by  Section  603  of 
the  Regulatory  Flexibility  Act  (Pub.  L. 
96-354,  94  Stat.  1164,  5  U.S.C.  section  601 
et  seq.  (1981)),  the  Commission  has 
prepared  the  following  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
expected  impact  on  small  entities  of  the 
proposals  suggested  in  this  document. 

Reason  for  Action:  This  proceeding  is 
being  initiated  pursuant  to  Public  Law 
102-356,  section  16(a)  and  seeks  public 
comment  on  the  implementation  of  that 
statutory  provision. 

Objectives:  Our  goal  in  this 
proceeding  is  to  supplement  the 
Commission’s  record  to  support  the 
implementation  of  Congress’  enactment 
of  a  “safe  harbor”  time  period  for  the 
broadcast  of  indecent  material. 

Legal  Basis.  Authority  for  this 
'proposed  rule  making  is  contained  in 
Sections  4(i)  and  (j),  303  and  312  of  the  ^ 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  (j),  303, 

312,  and  in  Section  16(a)  of  the  l^blic 
Telecommunications  Act  of  1991,  Pub.  L. 
No.  102-356  (1992). 

Reporting,  Recordkeeping  and  other 
Compliance  Requirements:  None 

Federal  Rules  that  Overlap,  Duplicate 
or  Conflict  with  Proposed  Rule:  None. 

Description,  Potential  Impact,  and 
Number  of  Small  Entities  Involved:  The 
rules  proposed  in  this  proceeding  could 
effect  certain  small  entities  including 
radio  and  television  broadcasters  who 
choose  to  air  indecent  broadcast 
materials  at  times  which  will  subject 
them  to  enforcement  action  by  the 
Commission. 

Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 


Consistent  with  the  Stated  Objectives: 
None. 

Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  rest  of  this  Notice  of  Proposed  Rule 
Making,  but  they  must  have  a  separate 
and  distinct  heading,  designating  them 
as  responses  to  the  Initial  Regulatory 
Flexibility  Analysis.  The  Secretary  shall 
send  a  copy  of  this  Notice  of  Proposed 
Rule  Making,  including  the  IRFA,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  is  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting  and  Television 
broadcasting. 

Proposed  Rule  Changes 

Part  73  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

2.  Section  73.3999  is  revised  to  read  as 
follows: 

§  73.3999  Enforcement  of  18  U.S.C.  1464 
(restrictions  on  the  transmission  of 
obscene  and  indecent  material). 

(a)  No  licensee  of  a  radio  or  television 
broadcast  station  shall  broadcast  any 
material  which  is  obscene. 

(b)  No  licensee  of  a  public  broadcast 
station,  as  defined  in  47  U.S.C.  397(6), 
that  goes  off  the  air  at  or  before  12 
midnight  shall  broadcast  on  any  day 
between  6  a.m.  and  10  p.m.  any  material 
which  is  indecent. 

(c)  No  licensee  of  a  radio  or  television 
broadcast  station  not  described  in 
paragraph  (b)  of  this  section  shall 
broadcast  on  any  day  between  6  a.m. 
and  12  midnight  any  material  which  is 
indecent. 

[FR  Doc.  92-24457  Filed  10-6-92;  8:45  am] 
BIUJNG  CODE  6712-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  (NOAA) 

50  CFR  Parts  672  and  675 

[Docket  No.  911215-2251] 

RIN  0648-AD50 

Groundfish  of  the  Gulf  of  Alaska; 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Proposed  rule:  proposed 
regulatory  amendment;  request  for 
comments. 

SUMMARY:  NMFS  publishes  a  proposed 
rule  that  would  implement  a  revision  of 
Amendment  18  to  the  Fishery 
Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  (BSAI)  if  the 
amendment  is  approved  by  the 
Secretary  of  Commerce  (Secretary)  after 
review  and  consideration  of  public 
comments.  Revised  Amendment  18  to 
the  FMP  was  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  and  has  been  submitted  to  the 
Secretary  for  review  under  provisions  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Mugnuson  Act). 

In  addition,  NMFS  publishes  a 
proposed  regulatory  amendment  to 
clarify  regulations  that  were  published 
June  3, 1992  (57  FR  23321),  implementing 
portions  of  Amendment  18  to  the  BSAI 
FMP  and  Amendment  23  to  the  FMP  for 
Groundfish  of  the  Gulf  of  Alaska  (GOA). 

The  proposed  rule  would  continue  an 
allocation  of  pollock  between  inshore 
and  offshore  components  in  the  BSAI 
during  the  years  1993  through  1995.  Also, 
these  proposed  regulations  would  revise 
the  catcher  vessel  operational  area 
(CVOA)  established  in  the  BSAI  (57  FR 
23321,  June  3, 1992)  to  allow  only  catcher 
vessels  and  motherships  to  operate 
within  the  CVOA  during  the  non-roe  (or 
“B")  season  (June  1-December  31).  The 
Council  intends  these  actions  to  promote 
management  and  conservation  of 
groimdfish  and  other  fish  resources  and 
to  further  the  goals  and  objectives 
contained  in  the  FMPs  that  govern  these 
fisheries. 

DATES:  Comments  are  invited  on  or 
before  November  4, 1992. 
addresses:  Comments  may  be  sent  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  P.O,  Box  21668,  Juneau,  AK  99802 
or  delivered  to  the  Federal  Building 
Annex,  Suite  6,  9109  Mendenhall  Mall 
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Road,  Juneau,  Alaska.  Individual  copies 
of  the  revision  of  Amendment  18  and  the 
regulatory  impact  review/initial 
regulatory  flexibility  analysis  (RIR/ 
IRFA)  may  be  obtained  from  the  North 
Pacific  Fishery  Management  Council, 
P.O.  Box  103136,  Anchorage,  AK  99510. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jay  J.  C.  Ginter,  Fishery  Management 
Biologist,  Alaska  Region,  NMFS  at  907- 
586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

Domestic  and  foreign  groundfish 
fisheries  in  the  exclusive  economic  zone 
(F.F.7)  off  Alaska  are  managed  in 
accordance  with  the  BSAI  and  GOA 
FMPs.  Both  FMPs  were  prepared  by  the 
Council  under  authority  of  the 
Magnuson  Act.  The  GOA  FMP  is 
implemented  by  regulations  appearing 
at  50  CFR  611.92  for  the  foreign  fishery 
and  at  50  CFR  part  672  for  the  U.S. 
fishery.  The  BSAI  FMP  is  implemented 
by  regulations  appearing  at  50  CFR 
611.93  and  50  CFR  part  675.  General 
regulations  that  also  pertain  to  U.S. 
fisheries  appear  at  50  CFR  part  620.  The 
fishery  for  walleye  pollock  [Theragra 
chalcogramma]  and  the  affected  human 
environment  are  described  in  the  FMPs 
and  in  the  environmental  impact 
statements  prepared  by  the  Council  for 
each  FMP  and  the  RIR/IRFA  prepared 
for  this  action. 

The  problems  and  issues  resulting  in 
Amendments  18/23  are  discussed  in  the 
proposed  rule  notice  for  the 
amendments  (56  FR  66009,  December  20, 
1991;  corrected  at  57  2814,  January  23, 
1992]  and  the  final  rule  implementing 
Amendment  23  and  the  approved 
portions  of  Amendment  18  (57  FR  23321, 
June  3, 1992).  Briefly,  early  in  1989, 
several  catcher/processor  vessels 
harvested  substantial  amounts  of 
pollock  from  the  GOA.  This  contributed 
to  an  early  closure  of  the  GOA  pollock 
fishery  and  prevented  inshore 
components  from  realizing  their 
anticipated  economic  benefit  from 
pollock  later  in  the  fishing  year.  At  the 
April  1989  Coimcil  meeting,  fishermen 
and  processors  from  Kodiak  Island 
requested  that  the  Coimcil  consider 
inshore-offshore  allocations  to  prevent 
future  preemption  of  resources  by  one 
industiy  sector  over  another.  The 
Coimcil  considered  the  issues  of  coastal 
community  development  and  shoreside. 
preference,  and  in  December  1989 
adopted  management  alternatives  for 
analysis.  The  Council  amended  the 
alternatives  and  continued  its  analysis, 
review,  and  discussion  throughout  1990 
and  eariy  1991.  After  receiving  advice 
from  its  advisory  bodies  and  hearing 
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public  testimony  at  its  meeting  of  June 
24-29, 1991,  the  Council  adopted  its 
preferred  alternative. 

As  originally  proposed  by  the  Council, 
Amendments  18/23  allocated  the  total 
allowable  catch  (TAC)  of  pollock 
between  inshore  and  onshore  sectors  in 
the  BSAI  and  GOA  in  the  years  1992 
through  1995  as  follows: 


Inshore 

(percent) 

Offshore 

(percent) 

BSAI; 

1992 . . 

35 

65 

1993 . .  . . 

40 

60 

1994 . . 

45 

55 

1995 . . . 

45 

55 

GOA  All  years . 

100 

0 

Secretarial  review  of  the  amendments 
began  on  December  1, 1991.  Public 
comment  on  the  proposed  rule  ended 
February  3, 1992.  On  March  4, 1992,  the 
Secretary  approved  the  proposed 
pollock  and  Pacific  cod  allocations  for 
the  GOA  and  the  proposed  pollock 
allocation  for  the  BSAI  for  1992.  These 
allocations  were  implemented -on  June  1, 
1992  (57  FR  23321,  June  3, 1992).  The 
proposed  pollock  allocations  for  the 
BSAI  in  1993  through  1995  were 
disapproved. 

The  action  of  the  Under  Secretary  for 
Oceans  and  Atmosphere  (Under 
Secretary)  disapproving  the  1993-1995 
BSAI  pollock  allocations  was  based,  in 
part,  on  a  cost-benefit  analysis  prepared 
by  NMFS  that  indicated  a  significant  net 
economic  loss  under  these  proposed 
allocations.  The  Council  had  not 
supplied  sufficient  evidence  of  social  or 
other  benefits  to  offset  that  loss.  As  a 
result,  the  disapproved  measures 
violated  national  standard  7  and  E.O. 
12291.  In  a  March  4, 1992,  letter  to  the 
Council,  the  Under  Secretary  stated  that 
the  net  economic  effects  in  1993  through 
1995  were  “not  fully  understood”  at  the 
time  the  Council  took  its  action,  and  that 
it  would  be  necessary  for  the  Council  to 
evaluate  further  the  economic  effects  of 
each  reasonable  alternative  before  the 
additional  years  could  be  approved. 

Under  section  304(b)  of  the  Magnuson 
Act,  The  Council  may  submit  a  revised 
amendment  to  the  Secretary  for 
consideration  under  an  expedited 
review  schedule.  At  its  April  21-26, 1992, 
meeting,  the  Council  considered  the 
actions  and  recommendations  of  the 
Secretary  and  decided  to  submit  a 
revised  Amendment  18.  The  Council 
supplemented  its  previous  analysis  of 
management  alternatives  for  the  original 
Amendments  18/23.  The  allocation 
alternatives  considered  for  revised 
Amendment  18  included  (1)  no  action, 

(2)  allocations  in  1993  through  1995  or  30 
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percent  and  70  percent  to  inshore  and 
offshore  components,  respectively,  and 
(3)  inshore  and  offshore  allocations, 
respectively,  of  35  and  65  percent  in 
1993,  40  and  60  percent  in  1994,  and  45 
and  55  percent  in  1995.  The  Council 
reviewed  the  draft  analysis  of  these 
alternatives  at  its  meeting  of  June  22-28, 
1992.  The  draft  analysis  was  made 
available  for  public  review  on  July  10, 

1992. 

At  a  special  meeting  to  discuss  the 
issue  of  allocation  August  4-5, 1992,  the 
Council  again  considered  the  comments 
of  its  advisory  bodies  and  the  public, 
and  adopted  its  preferred  alternative, 
recommended  to  the  Secretary  as 
revised  Amendment  18.  The  preferred 
alternative  would  make  allocations  of 
pollock  in  the  BSAI  area  between 
inshore  and  offshore  components, 
respectively,  of  35  and  65  percent  in 

1993,  and  of  37.5  and  62.5  percent  in  1994 
and  1995.  In  addition,  the  Council 
elected  to  create  a  CVOA  for  pollock 
only  in  the  “B”  season  in  the  years  1993 
through  1995.  Further,  the  Council 
recommended  allowing  vessels  in  the 
offshore  component  that  process  only 
(i.e.,  motherships)  to  ojierate  in  the 
CVOA,  so  the  catcher  vessels  that 
deliver  to  these  vessels  can  also  operate 
in  the  CVOA. 

The  Council  has  submitted  revised 
Amendment  18  to  the  Secretary  for 
review,  approval,  and  implementation 
under  section  304(b]  of  the  Magnuson 
Act.  A  notice  of  availability  of  revised 
Amendment  18  and  request  for  public 
comment  was  published  on  October  2, 
1992.  Preliminary  determination  that 
revised  Amendment  18  is  adequate  to 
initiate  Secretarial  review  should  not  be 
interpreted  to  mean  that  this 
amendment  will  be  approved  by  the 
Secretary.  Public  comments  on  the 
consistency  of  the  amendment  and  the 
proposed  regulations  with  the  Magnuson 
Act’s  national  standards  and  other 
applicable  law  are  invited.  Comments 
are  specifically  requested  on  the 
adequacy  of  the  analysis  in  the  RIR/ 
IRFA  to  support  findings  of  compliance 
with  national  standards  4  (fair  and 
equitable  allocations),  5  (justification  for 
economic  allocations],  and  7  (net 
benefits  to  the  Nation).  Information  and 
analysis  that  bolster  or  contradict  the 
conclusions  in  any  of  the  supporting 
documents  are  also  requested. 

In  addition,  changes  are  proposed  to 
clarify  and  improve  the  effectiveness  of 
existing  regulations  that  implement 
Amendments  18  and  23.  Public  comment 
is  requested  on  the  proposed  changes. 
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Description  of  Proposed  Management 
Measures 

Revised  Amendment  18 

The  definitions  of  "inshore”  and 
“offshore”  components  of  the  industry 
remain  unchanged  from  those 
implementing  Amendment  23  in  the 
GOA  and  the  approved  pollock 
allocation  in  the  BSAI  area  for  1992.  In 
addition,  this  action  proposes  no  change 
to  the  western  Alaska  community 
development  quota  (CDQ)  program. 
Proposed  regulations  to  implement  CDQ 
allocations  of  pollock  in  the  BSAI  area 
are  the  subject  of  a  separate  rulemaking 
([//jserf  citation  to  CDQ  proposed  rule 
notice  if  known]). 

The  principal  new  provisions  of 
revised  Amendment  18  include  (1)  the 
proportional  allocation  of  the  pollock 
TAG  between  inshore  and  offshore 
components,  and  (2J  the  CVOA. 

1.  Inshore-Offshore  Allocation  of 
Pollock  in  the  BSAI  Area 

Under  revised  Amendment  18,  the 
BSAI  pollock  TAG  would  be  allocated 
between  the  inshore  and  offshore 
components  for  a  3-year  period,  1993 
through  1995.  The  amount  of  TAG  to  be 
allocated  to  each  component  would  be 
calculated  after  a  reserve  (§  675.20(a)(3)) 
is  subtracted.  The  reserve  is  specified 
annually  as  15  percent  of  the  TAG  of  all 
species  categories.  One  half  of  this 
amount  (7.5  percent)  would  be 
designated  as  the  CDQ  reserve  and 
made  available  to  western  Alaska 
communities  under  the  approved  CDQ 
program.  If  it  appears  that  the  CDQ 
program  will  not  be  able  to  harvest  the 
amount  designated  for  this  program,  the 
reserve  would  be  reapportioned  to  the 
non-CDQ  fishery  in  accordance  with  the 
specified  proportional  allocation  for  that 
year.  In  addition,  if,  during  a  fishing 
year,  the  Director  of  the  Alaska  Region, 
NMFS  (Regional  Director),  determines 
that  either  the  inshore  or  offshore 
component  will  not  be  able  to  catch  and 
process  the  entire  amount  of  pollock 
allocated  to  it,  then  the  amount  that  the 
Regional  Director  projects  will  be 
unused  by  the  component  will  be 
reallocated  to  the  other  component  by 
notice  in  the  Federal  Register. 

The  proposed  allocations  of  pollock 
for  each  subarea  in  the  BSAI  area  and 
each  pollock  season  defined  at 
§  675.20(a)(2)  are  as  follows: 


Inshore 

(percent) 

Offshore 

(percent) 

BSAI: 

1993 . 

35.0 

65.0 

1994 . 

37.5 

62.5 

Inshore 

Offshore 

(percent) 

(percent) 

1995 

37.5 

62.5 

The  allocation  percentages  developed  in 
revised  Amendment  18  are  intended  to 
achieve  an  equitable  apportioiunent  of 
the  pollock  resource  without  needlessly 
impeding  the  efficiency  of  either 
component. 

During  Secretarial  review  of  the 
original  Amendments  18/23,  NOAA 
expressed  concern  that  the  analysis  of 
potential  economic  effects  of  the 
allocations  was  not  complete.  The 
Gouncil  assessed  the  potential 
distributive  effects  of  the  proposed 
allocations  and  qualitatively  described 
the  potential  net  benefits  to  the  Nation. 
The  Secretary  subsequently  performed  a 
quantitative  economic  analysis,  which 
concluded  there  would  be  a  total  net 
loss  to  the  Nation  of  $178  million  during 
the  last  half  of  1992  and  1993  through 
1995. 

For  the  GOA  alone,  the  Secretary 
calculated  a  potential  net  economic  loss 
of  about  $23  million.  This  potential 
economic  loss  under  the  proposed 
allocation  of  Amendment  23  was  offset 
by  nonquantified,  positive  social 
benefits  to  coastal  communities  in  the 
GOA.  This  finding  was  not  possible  for 
the  allocations  proposed  in  Amendment 
18  for  the  BSAI  in  1993-1995.  In  partially 
disapproving  Amendment  18,  the  Under 
Secretary  urged  the  Gouncil  to  identify 
countervailing  social  or  other  benefits  or 
modify  the  allocation  to  minimize 
economic  loss  to  the  Nation  if  it 
submitted  a  revised  Amendment  18. 

2.  Analysis  Submitted  by  the  Gouncil  for 
Revised  Amendment  18 

The  RIR/IRFA  prepared  by  the 
Gouncil  in  consideration  of  the  revised 
Amendment  18  alternatives  again 
demonstrates  a  potential  net  loss  to  the 
Nation  of  $34  to  $60  million  depending 
on  whether  transfer  of  benefits  to 
foreign  entities  is'included  in  the 
estimates  (RIR/IRFA  Table  8.1). 
However,  the  RIR/IRFA  and  public 
testimony  to  the  Gouncil  include  other 
information  that  the  Gouncil  believes 
offsets  any  potential  economic  losses  to 
the  Nation. 

NOAA  notes  that  some  assumptions 
and  parameters  were  changed  between 
those  used  in  section  2.0  of  the  RIR/ 
IRFA  and  those  used  in  section  8.0.  The 
key  variables  in  the  analysis  in  section 
2.0  are  described  in  section  2.4  of  the 
RIR/IRFA.  The  summary  in  Table  8.1 
uses  essentially  the  same  parameters  as 
those  used  in  Tables  2.10  and  2.11 
except  for  three  changes  made  in 


response  to  recommendations  of  the 
Gouncil's  Scientific  and  Statistical 
Gommitiee.  These  changes  affect  the 
estimates  presented  in  Table  8.1  in  that 
the  underlying  data  and  model 
assumptions  for  Table  8.1  as  compared 
to  those  used  in  Ghapter  2:  (a)  Do  not 
assume  a  surplus  or  loss  to  fishing 
vessel  crews:  (b)  assume  a  different 
discard  rate  for  inshore  processors  that 
corrects  a  calculation  error  in  the  earlier 
analysis;  and  (c)  assume  different  prices 
for  certain  pollock  products  that 
represent  new  and  corrected  price 
information  not  previously  available  to 
the  analytical  team. 

The  estimates  in  Table  8.6  are  based 
on  three  changes  in  Table  8.1.  These 
additional  changes:  (d)  Assume  an  equal 
roe  recovery  rate  between  inshore  and 
offshore  processors;  (e)  assume  a  lower 
product  recovery  rate  for  surimi 
produced  by  offshore  processors;  and  (f) 
assume  higher  variable  costs  in  the 
offshore  component,  by  increasing  the 
variable  costs  from  the  1989-90  OMB 
survey  by  4  percent  based  on  the 
Producer  Price  Index  to  update  their 
value  to  1991.  If  the  effects  of  foreign 
ownership  in  processing  firms  are 
discounted,  the  estimates  presented  in 
Table  8.6  appear  to  show  that  net 
benefits  to  the  Nation  are  possible.  The 
RIR/IRFA  analysis  demonstrates  that 
the  calculation  of  net  economic  benefits 
is  highly  sensitive  to  assumptions  made 
about  the  relative  processing  efficiency 
in  the  inshore  and  offshore  components, 
the  mix  of  products  produced,  their 
values  in  foreign  and  domestic  markets, 
the  effect  of  foreign  ownership  of  fish 
processing  firms,  and  the  treatment  of 
at-sea  labor  in  the  cost-benefit  model. 
The  impact  of  changing  certain 
assumptions  and  parameters  used  to 
model  the  potential  costs  and  benefits  is 
illustrated  in  Tables  8.3  and  8.4  of  the 
RIR/IRFA.  The  analytical  team  as  a 
whole  did  not  have  the  opportunity  to 
review  or  endorse  the  data  input 
changes  suggested  by  the  inshore 
industry.  Public  comment  on  the  basis 
for  and  appropriateness  of  these 
changes  in  parameters  and  assumptions 
is  requested. 

3.  Other  Gonsiderations  Regarding  the 
Allocations 

Although  offsetting  social  benefits  are 
not  as  readily  apparent  for  the  BSAI  as 
they  were  for  the  GOA,  an  established 
allocation  to  the  inshore  component 
operating  in  the  BSAI  area  could  foster 
social  stability  in  several  western 
Aleutian  coastal  communities.  The 
Gouncil  received  public  testimony  that 
the  seafood  processing  industry 
accounts  for  about  49  percent  of  the 
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total  employment  and  65  percent  of  the 
total  private  employment  in  the 
Aleutians  area.  Communities  that 
currently  have  a  transient  work  force 
could  develop  year-round  employment 
from  the  stability  of  an  assured  inshore 
allocation.  Such  development  could 
stimulate  demand  for  goods  and 
services  that  could  provide  social 
benefits  in*those  communities  and  the 
region.  In  addition,  state  and  local  fish 
landings  taxes  and  fisheries-related 
property  taxes  apparently  are  shared  by 
other  coastal  communities.  For  example, 
the  Council  heard  that  groimdfish 
processing  in  Akutan  provided  about  37 
percent  of  the  Aleutians  East  Borough’s 
total  tax  revenues  in  fiscal  year  1991. 
These  revenues  presumably  were 
shared  with  other  communities  in  the 
borough  such  as  King  Cove,  Sand  Point, 
and  others.  The  Secretary  is  particularly 
interested  in  the  amounts  of  hsh  tax 
revenues  collected  and  their  distribution 
to  coastal  communities. 

Finally,  the  fact  that  the  Secretary  had 
approved  an  inshore  allocation  of  35 
percent  of  the  pollock  “B”  season  TAC 
for  1992  was  a  signiBcant  factor  in  the 
decision  calculus.  In  his  March  4, 1992, 
letter  to  the  Council,  the  Under 
Secretary  observed  that  a  35  percent 
allocation  to  the  inshore  sector  for  the 
1992  "B”  season  only  "*  *  *  does  not 
appear  to  result  in  signiBcant  economic 
losses.”  NMFS  catch  data  indicate  that 
the  *‘B”  season  harvests  of  pollock  by 
the  shoreside  operations  increased  B'om 
about  15  percent  of  the  total  “B"  season 
pollock  harvest  in  1990  to  about  29 
percent  of  the  total  "B”  season  pollock 
harvest  in  1991.  At  this  rate  of  increase, 
the  inshore  component  probably  could 
have  been  predicted  to  harvest  about  35 
percent  of  the  "B”  season  pollock  in 
1992  even  without  an  inshore  allocation. 

For  all  of  1990,  shoreside  operations 
harvested  about  16  percent  of  the  total 
pollock  harvest  and  in  1991,  this 
proportion  increased  to  about  28 
percent.  The  growth  rate  of  this  increase 
in  shoreside  harvest  between  1990  and 
1991  was  about  74  percent.  To  achieve  a 
35  percent  share  of  the  total  pollock 
harvest  in  1992,  shoreside  harvests 
would  need  to  realize  a  growth  rate  of 
only  about  20  percent  between  1991  and 
1992. 

4.  Catcher  Vessel  Operational  Area 
(CVOA) 

Revised  Amendment  18  would 
establish  a  CVOA  between  163*  and 
168*  W.  longitude,  south  of  56*  N. 
latitude,  ana  north  of  the  Aleutian 
Islands.  Offshore  catcher-processors 
would  not  be  allowed  to  conduct 
directed  Bshing  operations  for  pollock  in 
the  CVOA  during  the  pollock  “B”  season 


(June  1  through  December  31).  Access  to 
this  area  would  be  unrestricted  during 
the  pollock  roe  or  “A”  season  (January 
1-April  15).  This  proposed  CVOA  is 
similar  to  that  established  by  the 
approved  portion  of  original 
Amendment  18  with  the  following  two 
important  differences. 

First,  under  revised  Amendment  18, 
the  CVOA  would  exist  only  during  the 
pollock  "B”  season  instead  of  during  the 
"A”  and  “B”  seasons  as  originally 
proposed.  This  represents  a  compromise 
between  an  exclusive,  year-round 
CVOA,  and  no  CVOA.  The  compromise 
is  based  on  compelling  argiunents  made 
by  representatives  of  the  offshore  fleet 
that  closing  the  CVOA  during  the  “A” 
season  would  deprive  it  of  prime  Bshing 
grounds  on  the  largest  roe-bearing  Bsh, 
particularly  since  &e  Bogoslof  area 
(adjacent  to,  and  west  of.  the  CVOA) 
fishery  had  been  closed.  Further,  the  ice 
edge  would  cause  congestion  and  gear 
conflicts  between  factory  trawlers  and 
vessels  using  longlines  and  pots.  They 
also  reasoned  that  moving  factory 
trawlers  north  of  56“  N.  latitude  would 
result  in  lower  recovery  rates  and  higher 
discard  of  small  pollock.  The  Council 
retained  the  CVOA  during  the  “B” 
season  because  catcher  vessels  that 
deliver  their  pollock  catch  to  shore- 
based  processing  plants  in  the  Aleutian 
Islands  have  a  limited  range  compared 
with  catcher/processor  vessels  that  can 
harvest  pollock  resources  north  and 
west  of  the  CVOA.  In  addition,  public 
testimony  indicated  the  possibility  of 
overcrowding  and  grounds  preemption 
within  the  CVOA  by  the  catcher/ 
processor  fleet. 

Second,  motherships  operating  in  the 
offshore  component  would  be  allowed 
to  operate  in  the  CVOA  under  revised 
Amendment  18.  This  was  not  allowed 
during  the  “B”  season  in  1992  because 
the  original  Amendment  18  established 
this  area  exclusively  for  catcher  vessels. 
The  current  regulations  do  not  prohibit 
operators  of  catcher  vessels  from 
harvesting  pollock  in  the  CVOA  and 
delivering  their  catch  to  motherships 
outside  the  area.  This  is  impractical, 
however,  because  catcher  vessels 
working  with  motherships  cannot  tow 
cod  ends  large  distances.  The  Council 
was  also  concerned  with  safety.  During 
the  winter,  the  combination  of  ice  edge, 
icing  conditions,  and  severe  storms  are 
very  hazardous  for  the  catcher-boat  fleet 
to  operate  outside  the  CVOA. 

Proposed  Regulatory  Amendment 

Experience  in  implementing  inshore- 
offshore  allocations  under  Amendments 
18  and  23  during  1992  has  prompted 
NMFS  to  propose  several  changes  to 
existing  regulations.  The  following 
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changes  are  suggested  to  improve  clarity 
and  understanding  of  the  regulations 
and  their  effectiveness.  Descriptions  of 
the  proposed  changes  follow. 

1.  The  “inshore  component”  definition 
currently  at  §  §  672.2  and  675.2  would  be 
changed  by  reordering  the  sequence  of 
types  of  processing  operations  that 
qualify  as  “inshore.”  The  category  of 
processor  vessels  operating  at  a  single 
location  within  State  of  Alaska  waters 
would  be  identified  third  instead  of 
second.  This  change  would  juxtapose 
this  category  of  processor  vessels  with 
the  succeeding  sentence,  which  explains 
how  a  single  location  would  be 
determined. 

2.  The  “prohibitions”  section  at 

§  §  672.7  and  675.7  would  be  changed  by 
substituting  a  paragraph  prohibiting  the 
use  of  any  vessel  in  more  than  one  of 
the  three  categories  included  in  the 
deflnition  of  “inshore  component” 
during  any  Bshing  year  for  the 
paragraph  regarding  the  Brst  single 
location  of  processing  by  “inshore” 
processing  vessels  in  Alaska  State 
waters.  This  change  would  delete 
regulatory  text  that  is  redundant  with 
the  "inshore  component”  definition. 
Instead,  the  change  would  clarify  that 
the  category  in  which  a  vessel  begins 
operating  in  an  “inshore”  directed 
Bshery  for  PaciBc  cod  harvested  in  the 
GOA  or  pollock  harvested  in  either  the 
GOA  or  BSAl  area  is  the  category  that 
the  vessel  must  continue  to  operate  in 
for  the  remainder  of  the  Bshing  year 
whenever  it  processes  these  species.  For 
example,  this  would  prevent  a  processor 
vessel  that  operates  at  a  single  location 
in  Alaska  State  waters  processing 
pollock,  harvested  in  a  directed  Bshery 
for  pmllock,  from  subsequently 
processing  pollock  or  GOA  PaciBc  cod 
in  a  diflerent  location  as  a  “shoreside 
processing  operation.” 

In  the  past,  the  Alaska  Region,  NMFS, 
has  allowed  vessel  operators  voluntarily 
to  surrender  permits,  which  relieves  the 
operator  of  various  obligations  and 
responsibilities  under  50  CFR  parts  620, 
672,  and  675.  By  surrendering  a  permit,  a 
vessel  would  not  qualify  as  a  “processor 
vessel,”  under  existing  regulations  at 
§  §  672.2  and  675.2,  during  the  same 
Bshing  year  .that  it  earlier  qualified  as 
such  a  vessel.  This  could  result  in  a 
processor  vessel  being  able  to  avoid  the 
“single  location”  requirement  speciBed 
at  §  §  672.20  and  675.20  for  processor 
vessels  operating  in  State  of  Alaska 
waters  and  processing  pollock  and 
PaciBc  cod  harvested  under  the  inshore- 
offshore  allocation  regime.  The  Council 
intended  to  prevent  this  kind  of  mobility 
by  processor  vessels  in  the  inshore 
component  to  assure  equity  between 
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processor  vessels  and  stationary, 
shoreside  processing  plants.  This  change 
would  also  prevent  a  processor  vessel 
from  starting  the  Hshing  year  as  a  non- 
permitted  “shoreside  processing 
operation”  and  then  applying  for  and 
receiving  a  permit  later  that  year  to 
process  groundhsh  in  State  waters  at  a 
single  location  other  than  the  one  used 
while  the  vessel  was  a  “shoreside 
processing  operation.”  This  change 
would  not  prevent  a  processor  vessel 
used  in  the  offshore  component  from 
surrendering  its  permit  to  operate  in  the 
inshore  component  as  a  “shoreside 
operation.”  Rather,  such  a  transition 
would  be  prevented  by  §  §  672.7(h)  and 
675.7(i),  which  prohibit  operating  in  the 
“inshore”  and  “offshore”  components 
during  the  same  fishing  year. 

3.  Finally,  regulatory  text  at  §  §  672.20 
and  675.20  would  be  changed  to  clarify 
that  allocations  of  pollock  and  Pacific 
cod  would  be  made  to  vessels  that  catch 
pollock  (or  GOA  Pacific  cod)  for 
processing  by  the  inshore  or  offshore 
components.  It  follows  fi'om  this 
clarification  that  vessels  that  catch 
these  species  are  subject  to  the  directed 
fishing  allowances  and  retention 
prohibitions  that  the  Regional  Director  is 
authorized  to  establish  for  either  the 
inshore  or  offshore  components. 

Without  this  change,  such  directed 
fishing  allowances  and  retention 
prohibitions  could  be  confusing  when 
applied  to  a  processor  vessel  that  does 
not  actually  fish.  The  proposed  change, 
however,  clearly  places  the  burden  of 
complying  with  such  prohibitions  on  the 
vessels  that  actually  catch  fish. 

Classification 

The  schedule  established  by  section 
304(b)(3)  of  the  Magnuson  Act  requires 
the  Secretary  promptly  to  publish 
regulations  proposed  by  the  Council  to 
implement  a  revised  fishery 
management  plan  amendment.  At  this 
time,  the  Secretary  has  initially 
determined  that  the  amendment  these 
regulations  would  implement  is 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson  Act, 
and  other  applicable  law.  The  Secretary, 
in  making  final  determinations,  will  take 
into  account  the  data  and  comments 
received  during  the  comment  period. 

A  final  supplemental  environmental 
impact  statement  (FSEIS)  was  prepared 
for  Amendments  18  and  23,  and  was 
reviewed  under  the  requirements  of  the 
National  Environmental  Policy  Act. 
Since  the  impacts  of  revised 
Amendment  18  are  within  the  scope  of 
the  FSEIS,  this  proposed  rule  is 
categorically  excluded  from  the 
requirement  to  prepare  an 
environmental  assessment  under  section 


6.02.c.3(f)  of  NOAA  Administrative 
Order  216-6.  A  copy  of  the  FSEIS  may 
be  obtained  from  the  council  (see 

ADDRESSES). 

This  proposed  rule  is  exempt  from  the 
procedures  of  E.0. 12291  under  section 
8(a)(2)  of  that  order.  Deadlines  imposed 
under  the  Magnuson  Act,  as  amended, 
require  the  Secretary  to  publish  this 
proposed  rule  10  days  after  its  receipt. 
The  proposed  rule  is  being  reported  to 
the  Director,  Office  of  Management  and 
Budget,  with  an  explanation  of  why  it  is 
not  possible  to  follow  procedures  of  the 
order. 

The  Assistant  Administrator  for 
fisheries,  NOAA  (Assistant 
Administrator),  has  initially  determined 
that  this  proposed  rule  is  not  a  “major 
rule”  requiring  a  regulatory  impact 
analysis  under  E.0. 12291.  This 
determination  is  based  on  the  revised 
RIR/IRFA  prepared  by  the  Council.  The 
revised  RIR/Il^A  concludes  that  (1)  the 
projected  net  effect  on  the  economy  is 
less  than  $100  million  annually  over  the 
3-year  period,  (2)  the  amendment  does 
not  directly  affect  the  technical 
efficiency  of  processing  operations,  (3) 
consumer  prices  are  imlikely  to 
experience  major  changes,  and  (4)  the 
proposed  allocation  of  resource  shares 
is  not  expected  to  lead  to  significant 
changes  in  the  overall  competitiveness 
or  innovative  capabilities  of  the 
industry,  in  either  the  domestic  or 
international  market.  A  copy  of  the 
revised  RIR/IRFA  may  be  obtained  from 
the  Council  (see  addresses). 

The  Assistant  Administrator 
concludes  that  this  proposed  rule,  if 
adopted,  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
determination  is  based  on  the  revised 
RIR/IRFA  prepared  by  the  Council.  The 
harvesting  sector  of  this  industry  has 
expanded  under  an  open  access  policy, 
to  a  point  where  capacity  far  exceeds 
what  is  necessary  to  take  the  TAG, 
Costs  are  high,  and  for  many  vessels, 
returns  are  marginal.  For  some  vessels 
in  the  offshore  component,  revenue 
losses  would  likely  induce  business 
failure.  The  analysis  in  the  revised  RIR 
indicates  that  these  revenue  losses 
could  be  in  excess  of  $20  million,  in  the 
aggregate,  A  copy  of  this  document  may 
be  obtained  from  the  Council  (see 
ADDRESSES). 

The  proposed  rule  does  not  involve  a 
collection-of-information  requirement 
under  the  Paperwork  Reduction  Act. 

The  Council  determined  that  this  rule, 
if  adopted,  will  be  implemented  in  a 
manner  that  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  management  program 


of  the  State  of  Alaska.  This 
determination  has  been  submitted  for 
review  by  the  responsible  State  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.0. 12612. 

NMFS  has  previously  conducted  a 
formal  consultation  on  the  original 
Amendment  18  under  section  7  of  the 
Endangered  Species  Act  (ESA).  The 
resulting  biological  opinion,  dated 
March  4, 1992,  concluded  that  the 
Amendment  was  not  likely  to  jeopardize 
the  continued  existence  of  any 
endangered  or  threatened  species  or 
critical  habitat.  Since  revised 
Amendment  18  is  not  expected  to  result 
in  any  effects  to  listed  species  that  were 
not  considered  in  the  March  4,  biological 
opinion,  further  consultation  under 
section  7  is  not  required.  NMFS  will 
continue  to  evaluate  the  suitability  of 
the  existing  management  measures  in 
the  southeastern  Bering  Sea  shelf  to 
ensure  adequate  protection  for  Steller 
sea  lions. 

List  of  Subjects  in  50  CFR  Parts  672  and 
675 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  2, 1992. 

Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672  and  675  are 
proposed  to  be  amended  as  follows: 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  50  CFR 
part  672  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  672.2,  the  existing  definition  of 
“inshore  component”  is  revised  to  read 
as  follows: 

§  672.2  Definitions. 
***** 

Inshore  component  (applicable 
through  December  31, 1995)  means  that 
part  cf  the  U.S.  groundfish  fishery  off 
Alaska  that  includes: 

(1)  All  shoreside  processing 
operations; 

(2)  All  processor  vessels  that  process, 
on  a  daily  average  during  any  weekly 
reporting  period,  less  than  18  metric  tons 
of  Pacific  cod  harvested  in  the  Gulf  of 
Alaska  and  pollock  in  aggregate  roimd 
weight  equivalents,  and  are  less  than 
125  feet  (38.1  m)  in  length  overall;  and 
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(3)  All  processor  vessels  in  Alaska 
State  waters  (waters  adjacent  to  the 
State  of  Alaska  and  shoreward  of  the 
EEZ]  that  process,  at  a  single  geographic 
location  during  a  fishing  year,  pollock 
harvested  in  a  directed  fishery  for 
pollock,  or  Pacific  cod  harvested  in  a 
directed  fishery  for  Pacific  cod  in  the 
Gulf  of  Alaska,  and  that  submit  a  check¬ 
in  notice  and  weekly  production  report 
as  required  at  §  672.5(c)  of  this  part.  For 
purposes  of  this  definition,  a  single 
geographic  location  will  be  determined 
by  the  geographic  coordinates  reported 
on  a  check-in  notice  submitted  by  the 
vessel  operator  when  that  vessel 
engages  in  a  directed  fishery  for  Pacific 
cod  in  the  Gulf  of  Alaska  or  pollock  for 
the  first  time  in  a  Hshing  year. 

*  *  *  «  * 

3.  In  §  672.7,  paragraph  (h)(1)  is 
revised  to  read  as  follows: 

§672.7  Prohibitions. 

«  *  *  *  * 

(h)  *  *  * 

(1)  Operate  any  vessel  in  more  than 
one  of  the  three  categories  included  in 
the  definition  of  “inshore  component,” 
at  §  672.2  of  this  part,  during  any  fishing 
year. 

«  *  *  *  * 

4.  Section  672.20  is  amended  by 
removing  paragraph  (a)(2)(v)(C),  and 
revising  paragraphs  (a)(2)(v)  (A)  and  (B) 
to  read  as  follows: 

§  672.20  General  limitations. 

(a)  *  *  * 

(2)  *  *  * 

(v)  *  *  * 

(A)  The  DAP  apportionment  of 
pollock  in  ail  regulatory  areas  and  for 
each  quarterly  reporting  period 
described  in  paragraph  (a)(2)(iv)  of  this 
section  will  be  allocated  entirely  to 
vessels  catching  pollock  for  processing 
by  the  inshore  component  after 
subtraction  of  an  amount  that  is 
projected  by  the  Regional  Director  to  be 
caught  by,  or  delivered  to,  the  offshore 
component  incidental  to  directed  fishing 
for  other  groundfish  species.  The 
Regional  Director  may  establish 
separate  directed  fishing  allowances 
and  prohibitions  authorized  under 
paragraph  (c)(2)  of  this  section  for 
vessels  catching  pollock  for  processing 
by  the  inshore  component  and  for 
vessels  catching  pollock  for  processing 
by  the  offshore  component.  If  the 
Regional  Director  determines  that  the 
inshore  component  will  not  be  able  to 
process  the  entire  amount  of  pollock 
allocated  to  vessels  catching  pollock  for 
processing  by  the  inshore  component 
during  a  fishing  year,  then  NMre  will 
publish  a  notice  in  the  Federal  Register 
that  reallocates  the  projected  unused 


amount  of  pollock  to  vessels  catching 
pollock  for  processing  by  the  offshore 
component. 

(B)  The  DAP  apportionment  of  Pacific 
cod  in  all  regulatory  areas  will  be 
allocated  90  percent  to  vessels  catching 
Pacific  cod  for  processing  by  the  inshore 
component  and  10  percent  to  vessels 
catching  Pacific  cod  for  processing  by 
the  offshore  component.  The  Regional 
Director  may  establish  separate  directed 
fishing  allowances  and  prohibitions 
authorized  under  paragraph  (c)(2)  of  this 
section  for  vessels  catching  Pacific  cod 
for  processing  by  the  inshore  component 
and  for  vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component. 

If,  during  a  fishing  year,  the  Regional 
Director  determines  that  either  the 
inshore  or  offshore  component  will  not 
be  able  to  process  the  entire  amount  of 
Pacific  cod  allocated  to  vessels  catching 
Pacific  cod  for  processing  by  that 
component,  then  NMFS  will  publish  a 
notice  in  the  Federal  Register  That 
reallocates  the  projected  unused  amount 
of  Pacific  cod  to  vessels  catching  Pacific 
cod  for  processing  by  the  other 
component. 

***** 

PART  675— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

5.  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

6.  In  §  675.2,  the  deffnitions  of 
“inshore  component"  and  “offshore 
component”  are  revised  to  read  as 
follows: 

§675.2  Definitions 
***** 

Inshore  component  (applicable 
through  December  31, 1995)  means  that 
part  of  the  U.S.  groundfish  fishery  off 
Alaska  that  includes: 

(1)  All  shoreside  processing 
operations; 

(2)  All  processor  vessels  that  process, 
on  a  daily  average  during  any  weekly 
reporting  period,  less  than  18  mt  of 
Pacific  cod  harvested  in  the  Gulf  of 
Alaska  and  pollock  in  aggregate  round 
weight  equivalents,  and  are  less  than 
125  feet  (38.1  m)  in  length  overall:  and 

(3)  All  processor  vessels  in  Alaska 
State  waters  (waters  adjacent  to  the 
State  of  Alaska  and  shoreward  of  the 
EEZ)  that  process,  at  a  single  geographic 
location  during  a  fishing  year,  pollock 
harvested  in  a  directed  fishery  for 
pollock,  or  Pacific  cod  harvested  in  a 
directed  fishery  for  Pacific  cod  in  the 
Gulf  of  Alaska,  and  that  submit  a  check¬ 
in  notice  and  weekly  production  report 
as  required  at  §  672.5(c)  of  this  part.  For 


purposes  of  this  definition,  a  single 
geographic  location  will  be  determined 
by  the  geographic  coordinates  reported 
on  a  check-in  notice  submitted  by  the 
vessel  operator  when  that  vessel  ^ 

engages  in  a  directed  fishery  for  Pacific  j 
cod  in  the  Gulf  of  Alaska  or  pollock  for  j 
the  first  time  in  a  fishing  year.  ^ 

*****  I 

Offshore  component  (applicable  \ 

through  December  31, 1995)  means  all  ( 

processor  vessels  in  the  U.S.  groundfish  ’ 

fisheries  off  Alaska  not  included  in  the 
definition  of  “inshore  component." 

*****  J; 

7.  In  §  675.7,  the  heading  of  paragraph  ^ 

(i)  and  paragraph  (i)(l)  are  revised  to 
read  as  follows: 


(1)  Applicable  through  December  31, 
1995.  (1)  Operate  any  vessel  in  more 
than  one  of  the  three  categories  included 
in  the  definition  of  “inshore 
component,”  at  §  675.2  of  this  part, 
during  any  fishing  year. 
***** 

8.  In  §  675.20,  paragraph  (a)(2)(iii)  is 
revised  to  read  as  follows: 

§  675.20  General  limitations. 

(a)*  *  * 

(2)  ‘  * 

(iii)  Applicable  through  December  31, 
1995.  The  1993  DAP  apportionment  of 
pollock  in  each  subarea,  and  for  each 
seasonal  allowance  defined  in 
paragraph  (a)(2)(ii)  of  this  section,  will 
be  allocated  35  percent  to  vessels 
catching  pollock  for  processing  by  the 
inshore  component  and  65  percent  to 
vessels  catching  pollock  for  processing 
by  the  offshore  component.  The  1994 
and  1995  DAP  apportionment  of  pollock 
in  each  subarea,  and  for  each  seasonal 
allowance  defined  in  paragraph  (a)(2)(ii) 
of  this  section,  will  be  allocated  37.5 
percent  to  vessels  catching  pollock  for 
processing  by  the  inshore  component 
and  62.5  percent  to  vessels  catching 
pollock  for  processing  by  the  offshore 
component.  The  Regional  Director  may 
establish  separate  directed  fishing 
allowances  and  prohibitions  authorized 
under  paragraphs  (a)(8)  and  (a)(9)  of  this 
section  for  vessels  catching  pollock  for 
processing  by  the  inshore  component 
and  for  vessels  catching  pollock  for 
processing  by  the  offshore  component. 

If,  during  a  fishing  year,  the  Regional 
Director  determines  that  either  the 
inshore  or  offshore  component  will  not 
be  able  to  process  the  entire  amount  of 
pollock  allocated  to  vessels  catching 
pollock  for  processing  by  that 
component,  then  NMFS  will  publish  a 
notice  in  the  Federal  Register  that 


§675.7  Prohibitions. 
***** 
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reallocates  the  projected  unused  amount 
of  pollock  to  vessels  catching  pollock  for 
processing  by  the  other  component 

*  «  *  *  * 

g.  In  §  675.22,  existing  paragraph  (g)  is 
revised  to  read  as  follows: 

§  675.22  Time  and  area  closures. 

*  *  •  «  « 

(g)  Catcher  vessel  operational  area 
(applicable  through  December  31, 1995). 
Processor  vessels  in  the  “offshore 
component,”  defined  at  §  675.2  of  this 
part,  may  not  catch  pollock  in  excess  of 
the  directed  fishing  standard  for  pollock 
during  the  second  seasonal  allowance  of 
pollock,  defined  in  paragraph  (a)(2)(ii)  of 
this  section,  in  the  Bering  Sea  subarea 
south  of  56‘’00'  N.  latitude,  and  between 
163°00'  and  168°00'  W.  longitude. 
Processor  vessels  in  the  “offshore 
component”  that  do  not  catch 
groundfish  but  process  pollock  that  is 
caught  in  a  directed  fishery  for  pollock 
by  catcher  vessels,  may  operate  within 
this  area  to  process  the  second  seasonal 
allowance  of  pollock.  Offshore 
processor  vessels  that  catch  or  process 
groundfish  in  directed  fisheries  for 
species  other  than  pollock,  may  operate 
within  this  area. 

[FR  Doc.  92-24362  Filed  10-5-92;  10:14  am] 
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50  CFR  Part  675 

[Docket  No.  920944-2244] 

RIN  0648-AE80 

Groundfish  Fishery  of  the  Bering  Sea 
and  Aieutian  Isiands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Proposed  rule;  request  for 
comments. 

SUMMAhY:  NMFS  proposes  regulations 
to  implement  the  Western  Alaska 
Community  Development  Quota  (CDQ) 
program  pursuant  to  Amendment  18  to 
the  Fishery  Management  Plan  (FMP)  for 
the  Groundfish  Fishery  of  the  luring  Sea 
and  Aleutian  Isiands  (BSAI)  Area.  This 
action  is  necessary  to  describe 
management  of  the  CDQ  program.  It  is 
intended  to  promote  the  goals  and 
objectives  of  the  North  Pacific  Fishery 
Management  Council  (Council)  with 
respect  to  groundfish  management  in  the 
BSAI  area. 

DATES:  Comments  on  the 
implementation  of  this  proposed  rule 
during  the  balance  of  1992  and  for  the 
year  1993  are  invited  until  October  23, 
1992.  Comments  on  the  implementation 
of  this  proposed  rule  during  the  years 


1994-1995  are  invited  until  November  16, 
1992, 

ADDRESSES:  Comments  may  be  sent  to 
Ronald  ).  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  AK  99802 
or  delivered  to  the  Federal  Building 
Annex,  Suite  6,  9109  Mendenhall  Mall 
Road,  Juneau,  AK.  Individual  copies  of 
the  environmental  assessment/ 
regulatory  impact  review/initial 
regulatory  flexibility  analysis  (EA/RIR/ 
IRFA)  may  also  be  obtained  from  this 
address.  Comments  on  the 
environmental  assessment  are 
requested. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  C.  Ham,  Fishery  Management 
Biologist,  Alaska  Region,  NMFS,  907- 
586-7229. 

SUPPLEMENTARY  INFORMATION: 
Background 

Domestic  and  foreign  groundfish 
fisheries  in  the  exclusive  economic  zone 
of  the  BSAI  area  are  managed  by  the 
Secretary  of  Commerce  (Secretary)  in 
accordance  with  the  BSAI  FMP.  The 
FMP  was  prepared  by  the  Council  under 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  and  is 
implemented  by  regulations  for  the 
foreign  fishery  at  50  CFR  611.93  and  for 
the  U.S.  fishery  at  50  CFR  part  675. 
General  regulations  that  also  pertain  to 
the  U.S.  fishery  appear  at  50  CFR  part 
620. 

The  FMP  allows  certain  measures  to 
be  changed  by  regulatory  amendments 
without  amending  the  FMP  itself.  This 
action  proposes  a  regulatory  amendment 
which  would  implement  the  CDQ 
progretm  that  was  approved  in  concept 
as  part  of  Amendment  18  to  the  FMP  for 
the  BSAI  area. 

Amendment  18,  or  the  “inshore/ 
offshore”  amendment  for  the  BSAI,  was 
partially  disapproved  by  the  Secretary 
on  March  4, 1992.  The  approved  portion 
of  Amendment  18  included  inshore/ 
offshore  allocations  for  1992  and  the 
CDQ  program,  in  concept,  for  a 
temporary  period  from  1992  through 
1995. 

The  final  rule  implementing 
Amendment  18  (57  FR  23321,  June  3, 

1992]  provided  only  for  the  basic 
allocation  of  pollock  for  the  CDQ 
program.  The  CDQ  allocation  provides 
for  7.5  percent  of  the  pollock  total 
allowable  catch  (TAG),  or  one-half  of 
the  non-specific  reserve,  for  each  BSAI 
subarea  to  be  set  aside  for  the  CDQ 
program.  This  regulatory  amendment 
would  implement  the  CDQ  program  by 
pr^viding  regulations  that  specify  the 
contents  of  Community  Development 
Plans  (CDPs)  and  the  criteria  and 


procedures  for  apppoval  by  the 
Secretary.  Approval  of  a  CDP  by  the 
Secretary  would  result  in  allocations  of 
portions  of  the  “CDQ  reserve”  to 
specific  western  Alaska  commimities. 

The  CDQ  program  was  proposed  to 
help  develop  commercial  fisheries  in 
western  Alaska  communities.  These 
communities  are  isolated  and  have  few 
natural  resources  with  which  to  develop 
their  economies.  Unemployment  rates 
are  high,  resulting  in  substantial  social 
problems.  However,  these  communities 
are  geographically  located  near  the 
fisheries  resources  of  the  Bering  Sea, 
and  have  the  possibility  of  developing  a 
commercial  fishing  industry.  Although 
fisheries  resources  exist  adjacent  to 
these  communities,  the  ability  to 
participate  in  these  fisheries  is  difficult 
without  start-up  support.  This  CDQ 
program  is  intended  to  provide  the 
means  to  start  regional  commercial 
fishing  projects  that  could  develop  into 
ongoing  commercial  fishing  industries. 

Current  regulations  require 
publication  of  proposed  and  final 
specifications  of  the  pollock  TAC  in  the 
Federal  Register  under  50  CFR  675.20(a). 
Regulations  at  §  675.20(a)(3)  require  15 
percent  of  the  amount  of  the  TAC 
specified  for  pollock  in  each  subarea 
defined  at  §  675.2  to  be  placed 
automatically  in  a  reserve  that  is  not 
specific  to  any  species.  Under  the 
proposed  CDQ  program,  one-half  of  this 
reserve  amount  for  each  subarea  would 
be  assigned  to  the  CDQ  reserve.  During 
the  years  1993, 1994,  and  1995,  the 
Secretary,  consultation  with  the  Council, 
would  publish  proposed  and  final 
seasonal  allowances  of  the  CDQ  reserve 
in  the  Federal  Register  under  procedures 
provided  for  at  §  675.20(a)(7).  For  the 
1992  fishing  year,  the  CDQ  reserve 
would  be  101,445  metric  tons  (mt),  which 
is  one-half  of  the  pollock  component  of 
the  non-specific  reserve  established  for 
1992.  Once  established,  the  CDQ 
amounts  will  be  separate  from  proposed 
and  final  seasonal  allowances  of  the 
pollock  TAC  provided  for  in 
§  675.20(a)(7). 

Vessels  conducting  directed  fishing 
for  any  CDQ  reserve  would  be  subject 
to  all  regulations  in  50  CFR  part  675. 
Unless  prohibited  by  regulations,  vessel 
operators  may  conduct  directed  fishing 
for  a  CDQ  reserve  during  times  and  in 
areas  closed  to  directed  fishing  for 
pollock  TAC.  The  Secretary,  in 
consultation  with  the  Coxmcil,  may  limit 
the  amounts  of  CDQ  reserve  that  may  be 
harvested  during  the  roe  or  “A”  season 
(January  1-April  15)  and  the  non-roe  or 
“B”  season  (June  1-December  31) 
provided  at  §  675.20(a)(2)(ii).  For  1992, 
ail  of  the  101,445  mt  CDQ  reserve  would 
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be  available  from  the  effective  date  of 
the  final  rule  until  December  31, 1992. 
subject  to  other  regulatory  actions. 

The  communities  could  use  their  CDQ 
allocation  by  harvesting  the  fish  with 
their  own  vessels  and  selling  or 
processing  the  fish,  or  by  entering  into 
partnerships  with  harvesting  vessels 
that  would  pay  the  CDQ  communities  in 
return  for  harvesting  the  communities' 
pollock  allocation.  Because  most  of  the 
communities  lack  much  of  the 
infrastructure  necessary  to  harvest 
pollock  directly,  many  communities  may 
initially  sell  their  allocation  of  CDQ 
pollock  to  operators  of  vessels  in  the 
existing  pollock  fleet.  The  resulting 
income  could  be  used  to  develop  a 
pollock  fishing  infrastructure,  or  could 
be  used  to  develop  other  BSAI  fisheries. 
The  types  of  fishery  projects  that  could 
be  funded  by  selling  the  harvesting  of 
CDQ  allocation  could  be  any  project 
that  promotes  development  of  the 
communities'  commercial  fishing 
industries.  For  example,  proceeds  from 
the  sale  of  the  CDQ  allocation  could  be 
used  to  develop  the  harvesting  of 
underutilized  species,  hook-and-line 
fisheries,  processing  capabilities,  or 
basic  fishery  infrastructure  to  support 
the  harvest  of  pollock  or  other  species. 

The  following  information  outlines  the 
proposed  Federal  CDQ  Program 
regulations  and  explains  their  intent  in 
more  detail. 

Eligible  Community 

NMFS  is  proposing  the  following 
criteria  to  identify  communities  eligible 
to  apply  for  approval  of  CDPs  with  CDQ 
allocations  of  pollock.  The  criteria  were 
developed  by  the  Governor  of  the  State 
of  Alaska  (Governor),  in  consultation 
with  the  Council.  The  Secretary  has 
determined  that  the  communities  listed 
in  Table  1  at  §  675.27  meet  these  criteria: 
however,  commimities  that  may  be 
eligible  for  CDPs  and  CDQ  allocations 
of  pollock  are  not  limited  to  those  listed 
in  this  table. 

(1)  For  a  commimity  to  be  eligible,  it 
must  be  located  within  50  nautical  miles 
from  the  baseline  from  which  the 
breadth  of  the  territorial  sea  is 
measured  along  the  Bering  Sea  coast 
from  the  Bering  Strait  to  the  western 
most  of  the  Aleutian  Islands,  or  on  an 
island  within  the  Bering  Sea.  A 
community  is  not  eligible  if  it  is  located 
on  the  Gulf  of  Alaska  coast  of  the  North 
Pacific  Ocean  even  if  it  is  within  50 
nautical  miles  of  the  baseline  of  the 
Bering  S^a. 

(2)  The  conununity  must  be  certified 
by  the  Secretary  of  the  Interior  pursuant 
to  the  Native  Claims  Settlement  Act 
(Publ.  L.  92-203)  to  be  a  native  village. 


(3)  The  residents  of  the  community 
must  collectively  conduct  more  than 
one-half  of  their  current  commercial  or 
subsistence  fishing  effort  in  the  waters 
of  the  Bering  Sea. 

(4)  The  community  must  not  have 
previously  developed  harvesting  or 
processing  capability  sufficient  to 
support  substantial  fisheries 
participation  in  the  BSAI,  except  if  the 
community  can  show  that  CDQ  benefits 
would  be  the  only  way  to  realize  a 
return  from  previous  investments. 
Unalaska  and  Akutan  are  the  only  two 
communities  at  this  time  that  would  be 
excluded  under  this  provision. 

Prior  to  approval  of  the  Governor's 
recommendations  for  approval  of  CDPs 
and  CDQ  allocations  of  pollock,  the 
Secretary  would  review  the  Governor's 
findings  as  to  how  the  communities  meet 
these  criteria. 

CDP  Application  Contents 

Under  the  proposed  regulations,  a 
qualified  applicant  from  an  eligible 
community  or  group  of  communities  may 
apply  for  approval  of  a  CDP  but  may  not 
concurrently  be  a  recipient  of  more  than 
one  CDQ  allocation.  To  prevent 
monopolization  of  CDQ  allocations  and 
ensure  an  adequate  distribution  of 
benefits  from  the  CDQ  program,  the 
Secretary  would  allocate  no  more  than 
33  percent  of  the  total  CDQ  reserve  of 
the  BSAI  to  any  approved  CDP 
application.  A  CDP  would  consist  of 
three  parts:  (1)  Community  development 
information;  (2)  business  information; 
and  (3)  a  statement  of  the  managing 
organization's  qualifications. 

Community  development  information 
includes  goals,  objectives  and 
information  concerning  the  project(s) 
that  will  develop  the  fishing  industry  in 
the  community(ies).  The  business 
information  section  of  a  CDP  includes 
information  about  the  catching  and 
harvesting  of  CDQ  pollock,  and 
information  about  the  business  aspects 
of  the  fisheries  development  project(s) 
of  the  community(ie8).  The  statement  of 
the  managing  organization's 
qualifications  includes  information  to 
ensure  that  he  managing  organization, 
whether  it  is  the  CDP  applicant  or  a 
group  contracted  by  the  CDP  applicant, 
is  qualified  and  has  the  ability  to 
properly  manage  the  harvesting  of  the 
CDQ  pollock  and  the  fisheries 
development  project(s)  of  the 
community(ies). 

The  intent  of  these  regulations  is  that 
all  applications  for  CDPs,  which  include 
requests  for  CDQs,  would  be  similarly 
structured  to  facilitate  their  review  and 
comparison.  These  standards  are 
expected  to  reduce  the  need  for  follow¬ 
up  information  and  should  minimize 


administrative  expenses  for  application 
review  and  evaluation. 

Secretarial  Review  and  Approval  of 
Community  Development  Plans 

The  Governor,  after  consultation  with 
the  Council,  w'ould  recommend  specific 
CDPs  to  the  Secretary.  The  Governor's 
recommendations  may  support  all  or 
part  of  the  percentage  of  CDQ  pollock 
and  the  number  of  years  of  CDQ 
allocation  requested  by  an  applicant. 

The  total  CDQ  allocation  included  in  the 
CDPs  recommended  by  the  Governor 
may  not  exceed  the  total  amount  of 
CDQ  reserve. 

Upon  receipt  by  the  Secretary  of  the 
Governor's  recommendations,  including 
his  set  of  findings  that  the  CDPs  meet 
the  requirements  of  these  regulations 
and  the  Alaska  Coastal  Management 
Program,  the  Secretary  will  review  the 
record  of  the  Governor's  findings,  the 
transcript  or  summary  of  the  public 
hearings  held  by  the  Governor  in  making 
the  recommendations,  and  other 
information  deemed  relevant  to  the 
Secretary  to  determine  if  the  eligibility 
conditions  and  approval  criteria  set 
forth  in  these  regulations  have  been  met. 
The  Secretary  shall  then  approve  or 
disapprove  the  Governor's 
recommendations. 

In  the  event  of  approval,  the  Secretary 
shall  prepare  a  set  of  findings  with 
respect  to  the  requirements  of  these 
regulations.  The  Governor  and  the 
Council  shall  be  notified  in  writing  of 
the  Secretary's  decision,  including  the 
findings.  Publication  of  the  decision, 
including  the  allocation  of  portions  of 
the  CDQ  reserve  for  each  subarea  to  the 
specific  CDPs  and  the  availability  of  the 
findings,  will  appear  in  the  Federal 
Register. 

In  the  event  the  Secretary  disapproves 
the  recommendation  of  the  Governor, 
the  Secretary  shall  advise  the  Governor 
and  the  Council  in  writing,  including  the 
reasons  therefor.  Publication  of  the 
decision  will  appear  in  the  Federal 
Register. 

Monitoring  of  CDPs 

A  CDP  could  include  single  or  multi¬ 
year  pollock  allocations  representing  a 
percentage  of  the  TAC  for  each  BSAI 
subarea.  For  single  year  allocations,  a 
final  report  would  be  required  to  be 
submitted  by  June  30  armually  to  the 
Governor  showing  how  the  CDP's  goals 
and  objectives  were  met  as  set  forth  at 
§  675.27(e)(1),  For  multi-year  allocations, 
annual  reports  would  also  be  required  to 
be  submitted  by  June  30  to  the  Governor. 
Failure  to  submit  an  annual  report  could 
result  in  suspension  or  termination  of  a 
CDP.  The  Governor  would  then  review 
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the  status  of  the  project  and  determine 
whether  the  project  is  being  managed 
according  to  the  provisions  of  the 
original  CDP,  and  submit  an  annual 
report  with  recommendations  on 
whether  to  continue  the  multi-year 
allocation  to  the  Secretary  for  approval. 

The  Governor  must  be  notified  of  and 
approve  amendments  to  an  approved 
CDP  and  submit  a  recommendation  for 
approval  of  the  amendment  to  the 
Secretary.  Amendments  to  a  CDP  of 
which  the  Governor  must  be  notified  are 
those  set  forth  at  §  675.27(e)(3)(i)  and 
include  any  change  in  the  relationships 
among  the  business  partners,  the  profit 
sharing  arrangements,  the  CDP  budget, 
the  management  structure,  or  audit 
procedures  or  control. 

Suspension  or  Termination  of  a  CDP 

If  any  applicant  fails  to  notify  the 
Governor  of  an  amendment  to  a  CDP  or 
if  a  multi-year  CDP  appears  unlikely  to 
meet  its  goals  and  objectives  or  the 
recipient  of  a  CDQ  is  deviating  from  the 
approved  CDP,  the  Governor  may 
submit  a  recommendation  to  the 
Secretary  that  the  CDP  be  suspended  or 
terminated.  The  Governor  must  set  out 
in  writing  his  reasons  for  recommending 
suspension  or  termination  of  the  CDP. 
After  review  of  the  Governor’s 
recommendation  and  reasons,  the 
Secretary  would  notify  the  Governor  in 
writing  of  her  approval  or  disapproval  of 
his  recommendation.  If  the  Secretary 
approves  the  Governor’s 
recommendation,  NMFS  would  publish 
a  notice  in  the  Federal  Register  that  the 
CDP  has  been  suspended  or  terminated, 
with  reasons  for  the  Secretary’s 
decision.  The  Secretary  may  also 
suspend  or  terminate  any  CDP  at  any 
time  if  the  Secretary  finds  that  a 
recipient  of  a  CDQ  allocation  is  not 
complying  with  these  regulations  or  any 
other  regulations  and  provisions  of  the 
Magnuson  Act  or  other  applicable  law, 
or  if  the  FMP  is  amended. 

Recordkeeping  and  Reporting 

The  harvest  of  CDQ  pollock  would  be 
tracked  through  the  existing  Federal 
recordkeeping  and  reporting  system.  A 
unique  CDQ  number  would  be  issued  to 
each  approved  CDP  at  the  time  CDQ 
allocations  are  made.  This  number 
would  be  written  on  existing  forms  that 
would  identify  each  landing  as  a  CDQ 
landing  to  be  entered  into  the  Federal 
fisheries  landing  database.  The  vessel 
operator  would  be  required  to  write  the 
CDQ  number  on  the  Daily  Fishing 
Logbook,  and  the  processor  would  be 
required  to  write  the  CDQ  number  on 
the  Daily  Cumulative  Production 
Logbook  and  the  Weekly  Production 


Report  that  currently  are  required  at 
§  675.5. 

Operators  of  Federally  permitted 
vessels  harvesting  CDQ  pollock  would 
be  required  to  comply  with  existing 
regulations  at  50  CFR  part  675.  The 
Council  may  consider,  and  the  Secretary 
may  implement,  additional  regulatory 
amendments  that  might  apply  to  CDQ 
pollock  harvesting.  An  approved  CDP 
with  an  allocation  of  CDQ  pollock  does 
not  guarantee  a  specific  amount  of 
pollock  to  approved  CDP’s.  Instead,  a 
CDQ  allocation  under  an  approved  CDP 
provides  an  exclusive  harvest  privilege 
that  may  be  fulfilled  at  the  discretion  of 
the  Secretary  and  only  in  compliance 
with  all  fishery  regulations. 

NMFS  preliminarily  has  determined 
that  the  CDQ  program  is  consistent  with 
the  FMP  and  proposes  this  regulatory 
amendment.  The  State  of  Alaska  is 
implementing  regulations  that  will  be 
compatible  with  these  proposed  Federal 
regulations.  The  State  of  Alaska 
regulations  will  serye  as  the  standards 
and  criteria  for  the  Governor’s 
development  of  CDPs  and  his 
recommendation  to  the  Secretary  for 
approval.  State  of  Alaska  regulations 
would  be  in  effect  on  or  before  a  date 
that  the  Secretary  approves  these 
regulations.  The  State’s  regulations  will 
include  provisions  for  notifying  the 
public  when  the  Governor  is  accepting 
CDP  applications. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  initially  determined 
that  this  proposed  rule  is  necessary  for 
the  conservation  and  management  of  the 
groundfish  fishery  off  Alaska  and  that  it 
is  consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

The  Alaska  Region,  NMFS,  prepared 
an  EA  for  this  proposed  rule  that 
discusses  the  impacts  on  the 
environment  as  a  result  of  this  rule.  The 
public  may  obtain  a  copy  of  the  EA  from 
the  Fisheries  Management  Division, 
Alaska  Region,  and  comments  on  it  are 
requested  (see  ADDRESSES). 

The  initial  regulatory  flexibility 
analysis  (IRFA),  prepared  as  part  of  the 
EA/RIR/IRFA,  concludes  that  this 
proposed  rule,  if  adopted,  would  have 
significant  effects  on  small  entities. 
Information  contained  in  the  IRFA  is 
summarized  below. 

This  proposed  rule  would  transfer  7.5 
percent  of  the  Bering  Sea  and  Aleutian 
Islands  pollock  TACs  to  western  Alaskan 
communities.  In  1992,  7.5  percent  of  these 
TACs  amounts  to  101,370  metric  tons.  If  this 
is  valued  at  an  ex-vessel  price  of  $0,107  per 
pound  (0.45  kilograms),,  the  total  is  about  $24 
million.  If  the  resource  rent  is  10  p<5rcent,  the 


potential  proceeds  accruing  to  disadvantaged 
western  Alaskan  communities  would  be 
approximately  $2.4  million.  These  proceeds 
would  be  used  to  fund  fisheries  development 
projects  in  order  to  establish  a  permanent 
commercial  fishing  industry,  which  would  be 
a  basis  for  future  regional  economic  growth. 

A  copy  of  this  document  may  be 
obtained  from  the  Fisheries 
Management  Division,  Alaska  Region 
(see  ADDRESSES). 

NMFS  concluded  formal  section  7 
consultations  on  Amendment  18  to  the 
BSAI  FMP  on  March  4, 1992.  The 
biological  opinion  issued  for  the 
consultation  concluded  that  operation  of 
the  fishery  under  this  amendment 
proposal,  including  the  CDQ  program,  is 
not  likely  to  jeopardize  the  continued 
existence  and  recovery  of  any 
endangered  or  threatened  species. 
Adoption  of  the  management  measures 
described  in  this  proposed  rule  will  not 
affect  listed  species  in  a  way  that  was 
not  already  considered  in  the 
aforementioned  biological  opinion. 
Therefore,  NMFS  has  determined  that 
no  further  section  7  consultation  is 
required  for  adoption  of  this  action. 

This  proposed  rule  and  its 
implementing  regulations  will  not  have  a 
signiHcant  impact  on  marine  mammals 
that  has  not  already  been  considered 
under  the  Endangered  Species  Act. 

The  Assistant  Administrator  has 
initially  determined  that  this  proposed 
rule  is  not  a  "major  rule”  requiring  a 
regulatory  impact  analysis  under  E.O. 
12291.  The  proposed  rule,  if  adopted,  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more:  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 

Federal,  state,  or  local  government 
agencies  or  geographic  regions;  or  a 
signiHcant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.-based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets.  Based  on  the 
socioeconomic  impacts  discussed  in  the 
EA/RIR/IRFA  prepared  by  the  Alaska 
Region,  NMFS  concluded  that  none  of 
the  proposed  measures  in  this  rule 
would  cause  impacts  considered 
significant  for  purposes  of  E.0. 12291. 

This  rule  involves  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA)  of  1980 
(44  U.S.C.  3501  et  seq.)  that  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control  number 
0648-0213.  The  rule  also  contains  new 
requirements  and  a  request  for  approval 
has  been  submitted  to  OMB.  Public 
reporting  burden  for  the  new  collections 
is  estimated  to  average  160  hours  per 
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response  for  applications,  40  hours  per 
response  for  amendments,  and  40  hours 
for  annual  report  submissions.  This 
indudes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  these  burden 
estimates  or  any  other  aspect  of  the  data 
requirements,  including  suggestions  for 
reducing  the  burden,  to  NMFS  (see 
ADDRESSES)  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  (ATTN:  NOAA 
Desk  Officer). 

NMFS  has  determined  that  this 
proposed  rule,  if  adopted,  will  be 
implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  program  of  the  State  of 
Alaska.  This  deterroination  has  been 
submitted  for  review  by  the  responsible 
State  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act. 

The  Department  of  Commerce’s 
Federal  Officer  has  determined  that  this 
proposed  rule  has  sufficient  federalism 
implications  to  warrant  preparation  of  a 
federalism  assessment  (FA)  under  E.O. 
12612.  An  FA  has  been  prepared,  which 
concludes  that  there  are  no  provisions 
or  elements  of  this  proposed  rule  that 
are  inconsistent  with  the  principles, 
criteria,  and  requirements  set  forth  in 
section  2  throu^  5  of  E.0. 12612. 

Further,  this  proposed  rule  does  not 
affect  Alaska's  ability  to  discharge 
traditional  state  governmental  functions, 
or  other  aspects  of  state  sovereignty. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  1. 1992. 

Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  675  is  proposed 
to  be  amended  as  follows: 

PART  675— GROUNDRSH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

L  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  675.2,  new  definitions  of 
"Community  Development  Plan," 
"Community  Development  Quota," 
"Community  Development  Quota 
Program,"  "Community  Development 
Quota  Reserve,"  and  "Governor"  are 


added  in  alphabetical  order  to  read  as 
follows: 

§  675J2  Definitions. 

«  *  «  «  * 

Community  Development  Plan  (CDP) 
(applicable  through  December  31, 1995) 
means  a  plan  for  a  specific  Western 
Alaska  community  or  group  of 
communities  approved  by  the  Governor 
of  the  State  of  Alaska  and  recommended 
to  the  Secretary  under  §  675.27  of  this 
part. 

Community  Development  Quota 
(CDO)  (applicable  through  December  31, 
1995)  means  a  western  Alaska 
community  development  quota  for 
pollock  assigned  to  an  approved  CDP. 

All  CDQs,  in  the  aggregate,  equal  one- 
half  of  15  percent  of  the  total  allowable 
catch  specified  for  pollock  that  is  placed 
in  reserve  under  §  675.20(a)(3)  of  this 
part. 

Community  Development  Quota 
Program  (CDO  Program)  (applicable 
through  December  31, 1995)  means  the 
Western  Alaska  Commimity 
Development  Program  implemented 
under  §  675.27  of  this  part. 

Community  Development  Quota 
Reserve  (CDO  reserve)  (applicable 
through  December  31, 1995)  means  one- 
half  of  15  percent  of  the  total  allowable 
catch  specified  for  pollock  in  each 
subarea  that  is  placed  in  reserve  under 
§  675.20(aK3)  of  this  part. 
***** 

Governor  means  the  Governor  of  the 
State  of  Alaska. 

***** 

3.  In  S  675.7,  paragraphs  (j)  and  (k)  are 
redesignated  as  (k)  and  (1),  respectively, 
and  a  new  paragraph  (j)  is  added  to  read 
as  follows: 

§675.7  ProhibHions. 
***** 

(j)  Applicable  through  December  31, 
1995.  Participate  in  a  Western  Alaska 
Community  Development  Quota 
program  in  violation  of  §  675.27  of  this 
part  or  submit  information  that  is  false 
or  inaccurate  with  a  CDP  application  or 
request  for  an  amendment. 
***** 

4.  In  §  675.20,  paragraphs  (a)(3)(i), 
(a)(3)(ii),  {a)(3)(iii),  the  first  sentence  of 
(a)(7)(i),  and  the  first  sentence  of 
(a](7)(ii),  are  revised  and  a  new 
paragraph  (e)(2)(iv)  is  added  to  read  as 
follows: 

§  675.20  General  HmHations. 

(a)  *  •  ‘ 

(3)  •  •  * 

(i)  Applicable  through  December  31, 
1995.  Any  amounts  of  the  nonspecific 
reserve  that  are  reapportioned  to 
pollock  as  provided  by  paragraph  (b)  of 


this  section  must  be  apportioned 
between  inshore  and  offshore 
components  in  the  same  proportion 
specified  in  paragraph  (a)(2)(iii)  of  this 
section. 

(ii)  Applicable  through  December  31, 
1995.  In  the  publications  of  proposed 
and  final  harvest  limit  specifications 
required  Under  §  675J20(a)  of  this  part, 
one  half  of  the  pollock  'TAC  placed  in 
the  reserve  for  each  subarea  will  be 
assigned  to  a  CDQ  reserve  for  each 
subarea.  NMFS  may  add  any  amount  of 
a  CDQ  reserve  back  to  the  nonspecific 
reserve  if,  after  September  30,  the 
Regional  Director  determines  that 
amount  will  not  be  used  during  the 
remainder  of  the  fishing  year. 

(iii)  Applicable  through  December  31, 
1995—AppIicationion  for  approval  of  a 
CDP  and  CDQ  allocation.  In  accordance 
with  Secretarial  action  under  §  675.27  of 
this  part,  NMFS  may  allocate  portions  of 
the  CDQ  reserve  for  each  subarea  to  one 
or  more  eligible  communities  or  groups 
of  communities  that  have  an  approved 
CDP.  Applications  for  a  CDP  and  CDQ 
allocations  of  pollock  must  contain  the 
information  described  in  §  675.27(c)  of 
this  part  In  addition  to  the  requirements 
in  §  675.27,  vessels  participating  in  the 
CDQ  program  must  comply  with 
regulations  in  this  part 
***** 

(7)*  •  *  * 

(1)  Proposed  specifications  and 
interim  harvest  amounts.  As  soon  as 
practicable  after  consultation  with  the 
Council,  NMFS  will  publish  an  action  in 
the  Federal  Register  specifying,  for  the 
succeeding  fishing  year,  proposed 
annual  TAC  and  initial  TAC  amounts 
for  each  target  species  and  "other 
species"  category  and  apportionments 
thereof  among  DAP,  JVP,  and  TALFF; 
prohibited  species  catch  allowances 
established  under  5  675.21(b)  of  this 
part;  seasonal  allowances  of  the  pollock 
TAC;  and  seasonal  allowances  of  the 
pollock  CDQ  reserve.  *  *  * 

(ii)  Final  ^tecifi'cations.  NMFS  will 
consider  comments  on  the  proposed 
specifications  received  during  the 
comment  period  and,  after  consultation 
with  the  Council,  will  publish  an  action 
in  the  Federal  Register  specifying  the 
final  annual  TAC  for  each  target  species 
and  the  "other  species"  category  and 
apportionments  thereof,  final  prohibited 
spiedes  catch  allowances  established 
under  |  675.21(b)  of  this  part,  final 
seasonal  allowances  of  the  pollock 
TAC;  and  seasonal  allowances  of  the 
pollock  CDQ  reserve.  *  •  * 
***** 

(e)  *  *  * 

(2)  *  *  * 
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(iv)  Exceeding  a  CDQ  as  defined  at 
§  675.2  of  this  part. 

*  «  *  *  « 

5.  A  new  §  675.27  is  added  to  read  as 
follows: 

§  675.27  Western  Alaska  Community 
Development  Quota  Program  (Applicable 
Through  December  31, 1995). 

(a)  State  of  Alaska  CDO  regulations. 

(1)  The  State  of  Alaska  must  be  able  to 
ensure  implementation  of  the  CDPs  once 
approved  by  the  Secretary.  To 
accomplish  this,  the  State  must  establish 
a  monitoring  system  that  defines  what 
constitutes  compliance  and  noflP^ 
compliance. 

(2)  Prior  to  granting  approval  of  a  CDP 
by  the  Governor,  the  Secretary  shall  find 
that  the  Ckivemor  developed  and 
approved  the  CDP  after  conducting  at 
least  one  public  hearing,  at  an 
appropriate  time  and  location  in  the 
geographical  area  concerned,  so  as  to 
allow  all  interested  persons  an 
opportunity  to  be  heard.  The  hearing(s] 
on  the  CDP  do  not  have  to  be  held  on 
the  actual  document  submitted  to  the 
Governor  under  section  §  675.27(b). 

Such  hearing(s]  must  cover  the 
substance  and  content  of  the  proposed 
CDP  in  such  a  manner  that  the  general 
public,  and  particularly  the  affected 
parties,  have  a  reasonable  opportunity 
to  understand  the  impact  of  the  CDP. 

The  Governor  must  provide  reasonable 
public  notice  of  hearing  date(s}  and 
location(s].  The  Governor  must  make 
available  for  public  review,  at  the  time 
of  public  notice  of  the  hearing,  all  state 
materials  pertinent  to  the  hearing{s). 

The  Governor  must  include  a  transcript 
or  summary  of  the  public  hearing(s)  with 
the  Governor’s  recommendations  to  the 
Secretary  in  accordance  with  §  675.27. 

At  the  same  time  this  transcript  is 
submitted  to  the  Secretary,  it  must  be 
made  available,  upon  request,  to  the 
public.  The  public  hearing  held  by  the 
Governor  will  serve  as  the  public 
hearing  for  purposes  of  Secretarial 
review  under  §  675.27(c). 

(b)  CDP  application.  The  Governor, 
after  consultation  with  the  Council,  shall 
include  in  his  written  findings  to  the 
Secretary  recommending  approval  of  a 
single  or  multi-year  CDP,  that  the  CDP 
meets  the  requirements  of  these 
regulations,  the  Magnuson  Act,  the 
Alaska  Coastal  Management  Program, 
and  other  applicable  law.  At  a 
minimum,  the  submission  must  discuss 
the  determination  of  a  community  as 
eligible;  information  regarding 
community  development,  including  goals 
and  objectives;  business  information; 
and  a  statement  of  the  managing 
organization’s  qualifications.  For 
purposes  of  this  section,  an  eligible 


community  includes  any  community  or 
group  of  communities  that  meets  the 
critria  set  out  in  paragraph  (d)(2)  of  this 
section.  Applications  for  a  (2DP  must 
include  the  following  information: 

(1)  Community  development 
information.  Community  development 
information  includes: 

(1)  The  goals  and  objectives  of  the 
CDP; 

(ii)  The  allocation  of  (HDQ  pollock 
requested  for  each  subarea  dehned  at 
§  675.2; 

(iii)  The  length  of  time  the  CDP  and 
allocation  will  be  necessary  to  achieve 
the  goals  and  objectives  of  the  CDP, 
including  a  project  schedule  with 
measurable  milestones  for  determining 
progress; 

(iv)  The  number  of  individuals  to  be 
employed  under  the  CDP,  the  nature  of 
the  work  provided,  the  number  of 
employee-hours  anticipated  per  year, 
and  the  availability  of  labor  from  the 
applicant’s  community(ies); 

(v)  Description  of  the  vocational  and 
educational  training  programs  that  a 
CDQ  allocation  under  the  CDP  would 
generate; 

(vi)  Description  of  existing  fishery- 
related  infrastructure  and  how  the  CDP 
would  use  or  enhance  existing 
harvesting  or  processing  capabilities, 
support  facilities,  and  human  resources; 

(vii)  Description  of  how  the  CDP 
would  generate  new  capital  or  equity  for 
the  applicant’s  fishing  or  processing 
operations; 

(viii)  A  plan  and  schedule  for 
transition  from  reliance  on  the  CDQ 
allocation  under  the  CDP  to  self- 
sufficiency  in  fisheries;  and 

(ix)  A  description  of  short-  and  long¬ 
term  benefits  to  the  applicant  from  the 
CDQ  allocation. 

(2)  Business  information.  Business 
information  includes: 

(i)  Description  of  the  intended  method 
of  harvesting  the  CDQ  allocation, 
including  the  types  of  products  to  be 
produced:  amounts  to  be  harvested; 
when,  where,  and  how  harvesting  is  to 
be  conducted;  and  names  and  permit 
numbers  of  the  vessels  that  will  be  used 
to  harvest  a  CDQ  allocation. 

(ii)  Description  of  the  target  market 
for  sale  of  products  and  competition 
existing  or  known  to  be  developing  in 
the  target  market; 

(iii)  Description  of  business 
relationships  between  all  business 
partners  or  with  other  business 
interests,  if  any,  including  arrangements 
for  management,  audit  control,  and  a 
plan  to  prevent  quota  overages.  For  this 
section,  business  partners  means  all 
individuals  who  have  a  financial 
interest  in  the  CDQ  project. 


(iv)  Description  of  profit  sharing 
arrangements; 

(v)  Description  of  all  funding  and 
financing  plans; 

(vi)  Description  of  joint  venture 
arrangements,  loans,  or  other 
partnership  arrangements,  including  the 
distribution  of  proceeds  among  the 
parties; 

(vii)  A  budget  for  implementing  the 
CDP; 

(viii)  A  list  of  all  capital  equipment; 

(ix)  A  cash  fiow  and  break-even 
analysis;  and 

(x)  A  balance  sheet  and  income 
statement,  including  profit,  loss,  and 
return  on  investment  on  all  business 
ventures  within  the  previous  12  months 
by  the  applicant  and/or  the  managing 
organization. 

(3)  Statement  of  managing 
organization ’s  qualifications,  (i) 
Statement  of  the  managing 
organization’s  qualifications  includes 
information  regarding  its  management 
structure  and  key  personnel,  such  as 
resumes  and  references; 

(ii)  Description  of  how  the  managing 
organization  is  qualified  to  manage  a 
CDQ  allocation  and  prevent  quota 
overages;  For  purposes  of  this  section,  a 
qualified  managing  organization  means 
any  organization  or  firm  that  would 
assume  responsibility  for  managing  ail 
or  part  of  the  CDP  and  would  meet  the 
following  criteria: 

(A)  Documentation  of  support  from 
each  community  represented  by  the 
applicant  for  a  CDP  through  an  official 
letter  of  support  approved  by  the 
governing  body  of  Ae  community: 

(B)  Documentation  of  a  legal 
relationship  between  the  CDP  applicant 
and  the  managing  organization,  which 
clearly  describes  the  responsibilities 
and  obligations  of  each  party  as 
demonstrated  through  a  contract  or 
other  legally  binding  agreement;  and 

(C)  Demonstration  of  management 
and  technical  expertise  necessary  to 
carry  out  the  CDP  as  proposed  by  the 
CDP  application.  ' 

(c)  Secretarial  review  and  approval  of 
CDPs.  (1)  Upon  receipt  by  the  Secretary 
of  the  Governor’s  recommendation  for 
approval  of  proposed  CDPs,  the 
Secretary  will  review  the  record  to 
determine  whether  the  community 
eligibility  criteria  and  the  evaluation 
criteria  set  forth  in  paragraph  (d)  of  this 
section  have  been  met.  The  Secretary, 
shall  then  approve  or  disapprove  the 
Governor’s  recommendation  within  45 
days  of  its  receipt.  In  the  event  of 
approval,  the  Secretary  shall  notify  the 
Governor  and  the  Council  in  writing  that 
the  Governor’s  recommendations  for 
CDPs  are  consistent  with  the  community 
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eligibility  conditions  and  evaluation 
criteria  under  paragraph  (d)  of  this 
section  and  other  applicable  law, 
including  the  Secretary’s  reasons  for 
approval.  Publication  of  the  decision, 
including  the  i>ercentage  of  the  CDQ 
reserve  for  each  subarea  allocated 
under  the  CDPs,  and  the  availability  of 
the  findings  will  appear  in  the  Federal 
Regirter.  Ibe  Secretary  will  allocate  no 
more  than  33  percent  of  the  total  CDQ  to 
any  approved  CDP  application.  A 
community  may  not  concurrently 
receive  more  than  one  pollock  CDQ 
allocation,  and  only  one  CDP  per 
community  wdl  be  accepted. 

(2)  If  the  Secretary  finds  that  the 
Governor’s  recommendations  for  CDQ 
allocations  are  not  consistent  with  the 
criteria  set  forth  in  these  regulations  and 
disapproves  the  Governor's 
recommendations,  the  Secretary  shall  so 
advise  the  Governor  and  the  Council  in 
writing,  including  the  reasons  therefor.- 
Publication  of  the  decision  will  appear 
in  the  Federal  Register.  The  CDP 
applicant  may  submit  a  revised  CDP  to 
the  Governor  for  submission  to  the 
Secretary.  Review  by  the  Secretary  of  a 
revised  CDI^  application  will  be  in 
accordance  with  the  provisions  set  forth 
in  this  section. 

(d)  Evaluation  criteria.  The  Secretary 
will  approve  the  Governor’s 
recommendations  for  CDPs  if  the 
Secretary  finds  the  CDP  is  consistent 
with  the  requirements  of  these 
regulations,  including  the  following: 

(1)  Each  CDP  application  is  submitted 
in  compliance  with  the  application 
procedures  described  in  §  675.27(b): 

(2)  Prior  to  approval  of  a  CDP 
recommended  by  the  Governor,  the 
Secretary  wilt  review  the  Governor’s 
findings  as  to  how  each  community(ies) 
meet  the  following  criteria  for  an  eligible 
community: 

(i)  For  a  community  to  be  eligible,  it 
must  be  located  within  50  nautical  miles 
from  the  baseline  from  which  the 
breadth  of  die  territorial  sea  is 
measured  along  the  Bering  Sea  coast 
from  the  Bering  Strait  to  the  western 
most  of  the  Aleutian  Islands,  or  on  an 
island  within  the  Bering  sea.  A 
community  is  not  eligible  if  it  is  located 
on  the  Gulf  of  Alaska  coast  of  the  North 
Pacific  ocean  even  if  it  is  within  50 
nautical  miles  of  the  baseline  of  the 
Bering  Sea. 

(ii)  Tbe  community  must  be  certified 
by  the  Secretary  of  Ae  Interior  pursuant 
to  the  Native  Claims  Settlement  Act 
(Pub.  L  92-203)  to  be  a  native  village. 

(iii)  The  residents  of  the  community 
must  conduct  more  tiian  one-half  of  their 
current  commercial  or  subsistence 
fishing  effort  in  tihe  waters  of  the  Bering 
Sea. 


(iv)  The  community  must  not  have 
previously  developed  harvesting  or 
processing  capability  sufficient  to 
support  substantial  fisheries 
participation  in  the  BSAI,  except  if  the 
community  can  show  that  benefits  from 
an  approved  CDP  would  be  the  only 
way  to  realize  a  return  from  previous 
investments.  Tlie  communities  of 
Unalaska  and  Akutan  are  excluded 
under  this  provision. 

(3)  Each  CDP  application 
demonstrates  that  a  qualified  managing 
organization  will  be  responsible  for  the 
harvest  and  use  of  the  CDQ  allocation 
pursuant  to  the  CDP, 

(4)  Each  CDP  application 
demonstrates  that  its  managing 
organization  can  effectively  prevent 
exceeding  the  CDQ  allocation;  and 

(5)  The  Governor  has  found  for  each 
recommended  CDP  that: 

(i)  The  CDP  and  the  managing 
organization  are  fully  described  in  the 
CDQ  application,  and  have  the  ability  to 
successfully  meet  the  project  milestones 
and  schedule; 

(ii)  The  managing  organization  has  an 
adequate  budget  for  implementing  the 
CDP,  and  that  the  CDP  is  likely  to  be 
successful; 

(iii)  A  qualified  applicant  has 
submitted  the  CDP  application  and  that 
the  applicant  and  managing 
organization  have  the  support  of  each 
community  participating  in  the  proposed 
CDQ  project  as  demonstrated  through 
an  official  letter  approved  by  the 
governing  body  of  each  such  community; 
and 

(iv)  That  the  following  factors  have 
been  considered; 

(A)  The  number  of  individuals  from 
applicant  communities  who  will  be 
employed  under  the  CDP,  the  nature  of 
their  work,  and  career  advancement; 

(B)  The  number  and  percentage  of  low 
income  persons  residing  in  the  applicant 
communities,  and  the  economic 
opportunities  provided  to  them  through 
employment  under  the  CDP; 

(C)  The  number  of  communities 
cooperating  in  the  application;  and 

(D)  The  relative  benefits  to  be  derived 
by  participating  communities  and  the 
specific  plans  for  developing  a 
selfsustained  fisheries  economy. 

(6)  For  purposes  of  this  paragraph, 
“qualified  appKcanf’means:. 

(i)  A  local  fishermen’s  organization 
from  an  eligible  community,  or  group  of 
eligible  communities,  that  is 
incorporated  under  the  laws  of  the  State 
of  Alaska,  or  under  Federal  law,  and 
whose  board  of  directors  is  composed  of 
at  least  75  percent  resident  fishermen  of 
the  community  (or  group  of 
communities)  that  is  (are)  making  an 
application;  or 


(ii)  A  local  economic  development 
organization  incorporated  under  the 
laws  of  the  State  of  Alaska,  or  under 
Federal  law,  specifically  for  the  purpose 
of  designing  and  implementing  a  CC)Q 
project,  and  that  has  a  board  of 
directors  composed  of  at  least  75 
percent  resident  fishermen  of  the 
community  (or  group  of  communities) 
that  is  (are)  making  an  application. 

(7)  For  the  purpose  of  this  paragraph, 
“resident  fisherman’’  means  an 
individual  with  documented  commercial 
or  subsistence  fishing  activity  who 
maintains  a  mailing  address  and 
permanent  domicile  in  the  community 
and  is  eligible  to  receive  an  Alaska 
Permanent  Fund  dividend  at  that 
address. 

(8)  If  a  qualified  applicant  represents 
more  than  one  commimity,  the  board  of 
directors  of  the  applicant  must  include 
at  least  one  member  from  each  of  the 
communities  represented. 

(e)  Monitoring  of  CDPs  (applicable 
through  December  31, 1995).  (1) 
Applicants  for  single-year  CDPs  are 
required  to  submit  final  reports  and 
applicants  for  multi-year  <^Ps  are 
required  to  submit  annual  reports  to  the 
Governor  by  June  30  of  the  year 
following  CDP  approval  amd  CDQ 
allocation.  Multi-year  CDP  annual 
reports  will  include  infoimation 
describing  how  the  CDP  has  met  its 
milestones,  goals,  and  objectives.  The 
Governor  will  submit  an  annual  report 
to  the  Secretary  on  the  final  status  of  all 
single-year  CDPs,  and  recommend 
whether  multi-year  CDPs  should  be 
continued.  The  Secretary  must  notify  the 
Governor  in  writing  within  45  days  of 
receipt  of  the  Governor's  annual  report, 
accepting  or  rejecting  the  annual  report 
and  the  Governor’s  recommendations  on 
multi-year  CDQ  projects.  If  the 
Secretary  rejects  the  Governor’s  annual 
report,  the  S^retary  will  return  the 
Governor's  annual  report  for  revision 
and  resubmission  to  the  Secretary.  The 
Governor’s  annual  report  will  be 
deemed  approved  if  the  Secretary  does 
not  notify  the  Governor  in  writing  within 
45  days  of  receipt  of  the  Governor’s 
annual  report. 

(2)  If  an  applicant  requests  an 
increase  in  CDQ  allocation  under  a 
multi-year  CDP,  the  applicant  must 
submit  a  new  CDP  application  for 
review  by  the  Governor  and  approval  by 
the  Secretary  as  described  in 
paragraphs  ^)  and  (c)  of  this  section. 

(3)  Amendments  to  a  CDP  will  require 
written  notification  to  the  Governor  and 
subsequent  approval  by  the  Governor 
and  the  Secretary  before  any  change  in 
CDP  can  occur.  'The  Governor  may 
recommend  to  the  Secretary  that  the 
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request  for  an  amendment  be  approved. 
The  Secretary  may  notify  the  Governor 
in  writing  of  approval  or  disapproval  of 
the  amendment  within  30  days  of  receipt 
of  the  Governor’s  recommendation.  The 
Governor’s  recommendation  for 
approval  of  an  amendment  will  be 
deemed  approved  if  the  Secretary  does 
not  notify  the  Governor  in  writing  within 
30  days  of  receipt  of  the  Governor’s 
recommendation.  If  the  Secretary 
determines  that  the  GDP,  if  changed, 
would  no  longer  meet  the  criteria  under 
paragraph  (d)  of  this  section,  or  if  any  of 
the  requirements  under  §  675.27  would 
not  be  met,  the  Secretary  shall  notify  the 
Governor  in  writing  of  the  reasons  why 
the  amendment  cannot  be  approved. 

(1]  For  the  purposes  of  this  section, 
amendments  are  defined  as  substantial 
changes  in  a  GDP,  including,  but  not 
limited  to,  the  following: 

(A)  Any  change  in  the  relationships 
among  the  business  partners; 

(B)  Any  change  in  the  profit  sharing 
arrangements  among  the  business 
partners,  or  any  change  to  the  budget  for 
the  GDP;  or 

(G)  Any  change  in  management 
structure  of  the  project,  including  any 
change  in  audit  procedures  or  control. 

(ii)  Notification  of  an  amendment  to  a 
GDP  shall  include  the  following 
information: 

(A)  Description  of  the  proposed 
change,  including  specific  pages  and 
text  of  the  GDP  that  will  be  changed  if 
the  amendment  is  approved  by  the 
Secretary:  and 

(Bj  Explanation  of  why  the  change  is 
necessary  and  appropriate.  The 
explanation  should  identify  which 
findings,  if  any,  made  by  the  Secretary 
in  approving  the  GDP  may  need  to  be 
modified  if  the  amendment  is  approved. 

(f)  Suspension  or  termination  of  a 
CDP  (applicable  through  December  31, 
1995).  (1)  The  Secretary  may,  at  any 
time,  partially  suspend,  suspend,  or 
terminate  any  GDP  upon  written 
recommendation  of  the  Governor  setting 
out  his  reasons,  that  the  GDP  recipient  is 
not  complying  with  these  regulations. 
After  review  of  the  Governor’s 
recommendation  and  reasons  for  a 
partial  suspension,  suspension,  or 
termination  of  a  GDP,  the  Secretary  will 
notify  the  Governor  in  writing  of 
approval  or  disapproval  of  his 
recommendation  within  45  days  of  its 
receipt.  In  the  event  of  approval  of  the 
Governor’s  recommendation,  the 
Secretary  will  publish  an  aimouncement 
in  the  Federal  Register  that  the  GDP  has 
been  partially  suspended,  suspended,  or 
terminated  along  with  reasons  therefor. 

(2]  The  Secretary  also  may  partially 
suspend,  suspend,  or  terminate  any  GDP 
at  any  time  if  the  Secretary  finds  a 


recipient  of  a  GDQ  allocation  pursuant 
to  the  GDP  is  not  complying  with  these 
regulations  or  other  regulations  or 
provisions  of  the  Magnuson  Act  or  other 
applicable  law  or  if  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  is  amended.  Publication  of 
suspension  or  termination  will  appear  in 
the  Federal  Register  along  with  the 
reasons  therefor. 

(3)  The  annual  report  for  multi-year 
GDPs,  which  is  required  under 
paragraph  (e)  of  this  section,  will  be 
used  by  the  Governor  to  review  each 
GDP  to  determine  if  the  GDP  and  GDQ 
allocation  thereunder  should  be 
continued,  decreased,  partially 
suspended,  suspended,  or  terminated 
under  the  following  circumstances: 

(i)  If  the  Governor  determines  that  the 
GDP  will  successfully  meet  its  goals  and 
objectives,  the  GDP  may  continue 
without  any  Secretarial  action. 

(ii)  If  the  Governor  recommends  to  the 
Secretary  that  an  allocation  be 
decreased,  the  Governor’s 
recommendation  for  decrease  will  be 
deemed  approved  if  the  Secretary  does 
not  notify  the  Governor  in  writing  within 
30  days  of  receipt  of  the  Governor’s 
recommendation. 

(iii)  If  the  Governor  determines  that  a 
GDP  has  not  successfully  met  its  goals 
and  objectives,  or  appears  unlikely  to 
become  successful,  the  Governor  may 
submit  a  recommendation  to  the 
Secretary  that  the  GDP  be  partially 
suspended,  suspended,  or  terminated. 
The  Governor  must  set  out  in  writing  his 
reasons  for  recommending  suspension 
or  termination  of  the  GDP.  After  review 
of  the  Governor's  recommendation  and 
reasons  therefor,  the  Secretary  will 
notify  the  Governor  in  writing  of 
approval  or  disapproval  of  his 
recommendation  within  30  days  of  its 
receipt.  The  Secretary  would  publish  a 
notice  in  the  Federal  Register  that  the 
GDP  has  been  suspended  or,  with 
reasons  therefor,  terminated, 

(g)  CDQ  fishing  requirements.  All 
processors  and  vessels  will'be 
responsible  for  the  following 
recordkeeping  and  reporting 
requirements  in  addition  to  existing 
regulations  at  §  675.5: 

(1)  Operators  of  all  vessels  fishing 
GDQs  must  list  all  GDQ  catch  on  a  Daily 
Fishing  Logbook  sheet,  as  required  in 

§  e75.5(b)(2),  and  clearly  write  their 
GDQ  identification  number  on  the  sheet. 
A  separate  sheet  must  be  used  for  GDQ 
catch. 

(2)  A  processor  receiving  GDQ 
landings  must  list  all  GDQ  landings  on  a 
Daily  Gumulative  Production  Logbook 
sheet,  as  required  in  §  675.5(b)(3],  and 
clearly  write  the  GDQ  identification 


number  on  the  sheet.  A  separate  sheet 
must  be  used  for  GDQ  landings. 

(3)  A  processor  receiving  GDQ 
landings  must  list  all  GDQ  landings  on  a 
Weekly  Production  Report  sheet,  as 
required  in  §  675.5(c)(2),  and  clearly 
write  the  GDQ  identification  number  on 
the  sheet.  A  separate  sheet  must  be  used 
for  GDQ  landings. 

Table  1. — Communities  Initially 
Determined  To  Be  Eligible  To  Apply  for 
Community  Development  Quotas 

Aleutian  Region 

1.  Atka 

2.  False  Pass 

3.  Nelson  Lagoon 

4.  Nikolski 

5.  St.  George 

6.  St.  Paul 

Bering  Strait 

1.  Brevig  Mission 

2.  Diomede/Inalik 

3.  Elim 

4.  Gambell 

5.  Golovin 

6.  Koyuk 

7.  Nome 

8.  Savoonga 

9.  Shaktoolik 

10.  St.  Michael 

11.  Stebbins 

12.  Teller 

13.  Unalakleet 

14.  Wales 

15.  White  Mountain 
Bristol  Bay 

1.  Alegnagik 

2.  Clark’s  Point 

3.  Dillingham 

4.  Egegik 

5.  Ekuk 

6.  Manokotak 

7.  Naknek 

8.  Pilot  Point/Ugashik 

9.  Port  Heiden/Meschick 

10.  South  Naknek 

11.  Sovonoski/King  Salmon 

12.  Togiak 

13.  Twin  Hills 

Southwest  Coastal  Lowlands 

1.  Alakanuk 

2.  Chefomak 

3.  Chevak 

4.  Eek 

5.  Emmonak 

6.  Goodnews  Bay 

7.  Hooper  Bay 

8.  Kipnuk 

9.  Kongiganak 

10.  Kotlik 

11.  Kwigiliingok 

12.  Mekoryuk 

13.  Newtok 

14.  Nightmute 
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15.  Platinum 

16.  Quinhagak 

17.  Scammon  Bay 

18.  Sheldon's  Point 

19.  Toksook  Bay 

20.  Tununak 

21.  Tuntutuliak 

(FR  Doc.  92-24254  Filed  10-2-92;  9:59  ami 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Regulation;  Pubfic 
Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L  9Z-463),  notice  is 
hereby  given  of  three  meetings  of  the 
Committee  on  Regulation  of  the 
Administrative  Conference  of  the  United 
States. 

First  Meeting 

Date:  Friday,  October  9, 1992. 

Time:  11:30  a.m.-3  p.in. 

Second  Meeting 

Date:  Thursday,  October  22, 1992. 

Time:  10  a.m.-l:30  p.m. 

Third  Meeting 

Date:  Friday,  November  6, 1992. 

Time:  10  a.m.-l:30  p.m. 

Location:  All  three  meetings  will  be  held  at 
the  Administrative  Ckmference  of  the  United 
States  (Library),  2120  L  Street,  NW^  Suite  500, 
Washington,  DC. 

Agenda:  At  each  of  these  meetings,  the 
committee  will  discuss  a  study  and  possible 
recommendations  on  De  Minimis  Settlements 
Under  Superfund.  The  study  was  prepared  for 
the  Conference  by  Professors  Lewis 
Komhauser  and  Richard  L.  Revesz,  New  York 
University  School  of  Law.  The  committee 
may  also  discuss  other  pending  research 
projects,  as  well  as  the  current  status  of 
earlier  Conference  recommendations  in 
connection  with  a  general  review  of 
Conference  recommendations. 

Contact  David  M.  Pritzker,  202-254-7020. 
Public  Participation:  Attendance  at  the 
conunittee  meetings  is  open  to  the  public,  but 
limited  to  the  space  available.  Persons 
wishing  to  attend  should  notify  the  contact 
person  at  least  one  day  in  advance  of  the 
meeting.  The  committee  chairman  may  permit 
members  of  the  public  to  present  oral 
statements  at  meetings.  Any  member  of  the 
public  may  file  a  written  statement  with  a 
committee  before,  during,  or  after  a  meeting. 
Minutes  of  the  meetings  will  be  available  on 
request  to  the  contact  person.  The  contact 
person's  mailing  address  is:  Administrative 
Conference  of  the  United  States,  2120  L 


Street  NW.,  Suite  500,  Washington,  DC 
20037. 

Dated:  October  2, 1992. 

Michael  W.  Bowers, 

Deputy  Research  Director. 

[FR  Doc.  92-24396  Filed  10-6-92;  8:45  am] 
BILUNG  COOC  ei10-01-« 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Pacific  Southwest  Regfoiv  Calffomia; 
Legal  Appealable  Decisions 

agency:  Forest  Service,  USDA. 
action:  Notice. 

summary:  On  April  2, 1991  (Vol.  56  No. 
63,  p.  13448),  the  Pacific  Southwest 
Region  published  a  list  of  newspapers  in 
which  decisions  would  be  published  in 
accordance  with  36  CFR  217.5(d).  This 
list  must  be  updated  twice  annually. 

The  April  2, 1991  Pacific  Southwest 
Region  list  will  remain  unchanged 
except  for  the  Angeles  Nation^  Forest, 
Arroyo-Seco  and  Valyermo  Ranger 
Districts.  District  Decisions  will  be 
published  in  the  legal  notice  section  of 
the  newspaper  listed  in  the 
Supplemental  Information  section  of  this 
notice. 

The  April  2, 1991  notice  lists  the 
newspapers  that  will  be  used  by  all 
ranger  districts,  forests,  and  the 
Regional  Office  of  the  Pacific  Southwest 
Region  to  publish  legal  notice  of  all 
decisions  subject  to  appeal  under  36 
CFR  217. 

The  intended  effect  of  this  action  is  to 
inform  interested  members  of  the  public 
which  newspapers  will  be  used  to 
publish  legal  notices  of  decisions, 
thereby  allowing  them  to  receive 
constructive  notice  of  a  decision,  to 
provide  clear  evidence  of  timely  notice, 
and  to  achieve  consistency  in 
administering  the  appeals  process. 
DATES:  The  list  of  newspapers  will 
remain  in  effect  imtil  April  1993  when 
another  notice  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sue  Danner,  Acting  Regional  Appeals 
Coordinator,  Pacific  Southwest  Region, 
630  Sansome  Street  San  Francisco,  CA 
94111,  phone:  (415)  705-2553. 
SUPPLEMENTARY  INFORMATION:  On 
March,  1990,  an  interim  rule  amending 
the  administrative  appeal  procedures  at 


36  CFR  part  217  was  published  requiring 
publication  of  legal  notice  of  decisions 
subject  to  appeal.  On  February  8, 1991,  a 
notice  was  published  in  the  F^eral 
Register  finalizing  the  interim  rule.  This 
newspaper  publication  of  notices  of 
decisions  is  in  addition  to  direct  notice 
to  those  who  have  requested  notice  in 
writing  and  to  those  Imown  to  be 
interested  and  affected  by  a  specific 
decision. 

The  legal  notice  is  to  identify:  the 
decision  by  title  and  subject  matter;  the 
date  of  the  decision;  the  name  and  title 
of  the  official  making  the  decision;  and 
how  to  obtain  copies  of  the  decision.  In 
addition,  the  notice  is  to  state  and  date 
the  appeal  period  begins  is  the  day 
following  publication  of  the  notice. 

In  addition  to  the  principal  newspaper 
listed  for  each  unit  some  Forest 
Supervisors  and  District  Rangers  have 
listed  newspapers  providing  additional 
notice  of  their  decisions.  The  timeframe 
for  appeal  shall  be  based  on  the  date  of 
publication  of  the  notice  in  the  first 
(principal)  newspaper  listed  for  each 
unit. 

Angeles  National  Forest,  California 

Arroyo-Seco  District  Ranger  decisions: 

Pasadena  Star  News,  Pasadena, 
California 

Newspaper  providing  additional 
notice  of  Arroyo-Seco  decisions: 

Daily  News,  Los  Angeles  California 
Valyermo  District  Ranger  decisions: 

Antelope  Valley  Press,  Palmdale 
California 

Dated:  September  29, 1992. 

Joyce  T.  Muraoka, 

Deputy  Regional  Forester. 

[FR  Doc.  92-24330  Filed  10-6-92;  ft45  am] 
BHJJNG  CODE  S410-11-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  cmd  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1993  Annual  Survey  of 
Government  Employment. 

Form  Numbers):  E-1,  E-2,  E-3,  E-4, 
E-6,  E-7,  E-9. 
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Agency  Approval  Number;  0607-0452. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Burden:  17,646  hours. 

Number  of  Respondents:  27,965. 

Avg  Hours  Per  Response:  37  minutes. 

Needs  and  Uses:  This  is  a  request  for 
approval  of  seven  data  collection  forms 
for  use  in  the  1993  Annual  Survey  of 
Government  Employment.  Data  are 
collected  on  state  and  local  government 
employment  and  wages.  Each  form  is 
tailored  to  the  particular  size  and  type 
of  government  to  be  surveyed.  The 
Bureau  of  Economic  Analysis  uses  these 
data  to  develop  the  public  sector 
components  of  the  gross  national 
product  and  national  income  accounts, 
and  to  develop  personal  income 
statistics.  The  Department  of  Housing 
and  Urban  Development  determines  the 
allocation  of  operating  subsidies  to  local 
housing  authorities  based  on  this 
^Survey.  The  Bureau  of  Labor  Statistics 
uses  data  from  this  survey  to  assist  in 
the  benchmarking  of  state  and  local 
government  components  of  its  monthly 
employment  and  earnings  statistics.  In 
addition,  state  and  local  government 
officials,  public  interest  groups,  and 
professional  organizations  use  these 
data  for  analysis  and  study. 

Affected  Public:  State  or  local 
governments. 

Frequency:  Annually. 

Respondent’s  Obligation:  Voluntary. 

OMB  Desk  Officer  Maria  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482-3271, 
Department  of  Commerce,  room  5312, 
14th  and  Constitution  Avenue.  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  October  1, 1992. 

Edward  Michals, 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 

(FR  Doc.  92-24370  Filed  10-6-92;  8:45  am) 
BILLING  CODE  351(H>7-f 


International  Trade  Administration 

Export  Trade  Certificate  of  Review 

agency:  International  Trade 
Administration.  Commerce. 


ACTION:  Notice  of  Initiation  of  Process  of 
Revoke  Export  Trade  Certificate  of 
Review  No.  89-00004. 

summary:  The  Secretary  of  Commerce 
issued  an  export  trade  certfficate  of 
review  to  KIAD  International  Trading 
Company,  Inc.  Because  this  certificate 
holder  has  failed  to  file  an  annual  report 
as  required  by  law,  the  Department  is 
initiating  proceedings  to  revoke  the 
certificate.  This  notice  summarizes  the 
notification  letter  sent  to  KIAD 
International  Trading  Company,  Inc. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Muller,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/482-5131. 

This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (“the  Act”)  [15  U.S.C.  4011-21] 
authorized  the  Secretary  of  Commerce 
to  issue  export  trade  certificates  of 
review.  The  regulations  implementing 
title  III  (“the  Regulations")  are  found  at 
15  CFR  part  325.  Pursuant  to  this 
authori^,  a  certificate  of  review  was 
issued  on  May  16, 1989  to  KIAD 
International  Trading  Company,  Inc. 

A  certificate  holder  is  required  by  law 
(section  308  of  the  Act,  15  U.S.C,  4018)  to 
submit  to  the  Department  of  Commerce 
annual  reports  that  update  financial  and 
other  information  relating  to  business 
activities  covered  by  its  certificate.  The 
annual  report  is  due  within  45  days  after 
the  anniversary  date  of  the  issuance  of 
the  certificate  of  review  [sections  325.14 
(a)  and  (b)  of  the  Regulations).  Failure  to 
submit  a  complete  annual  report  may  be 
the  basis  for  revocation  [sections 
325.10(a)  and  325.14(c)  of  the 
Regulations). 

The  Department  of  Commerce  sent  to 
KIAD  International  Trading  Company, 
Inc.  on  May  6, 1992  a  letter  containing 
annual  report  questions  with  a  reminder 
that  its  annual  report  was  due  on  Jime 
30, 1992.  Additional  reminders  were  sent 
on  August  11, 1992,  and  on  September  2, 
1992.  The  Department  has  received  no 
written  response  to  any  of  these  letters. 

On  October  2, 1992,  and  in  accordance 
with  section  325.10(c)  [2]  of  the 
Regulations,  a  letter  was  sent  by 
certified  mail  to  notify  KIAD 
International  Trading  Company,  Inc. 
that  the  Department  was  formally 
initiating  the  process  to  revoke  its 
certificate.  The  letter  stated  that  this 
action  is  being  taken  for  the  certificate 
holder’s  failure  to  file  an  annual  report. 

In  accordance  with  section 
325.10(c)(2)  of  the  Regulations,  each 
certificate  holder  has  thirty  days  from 
the  day  after  its  receipt  of  the 
notification  letter  in  which  to  respond. 
The  certificate  holder  is  deemed  to  have 


received  this  letter  as  of  the  date  on 
which  this  notice  is  published  in  the 
Federal  Register.  For  good  cause  shown, 
the  Department  of  Commerce  can,  at  its 
discretion,  grant  a  thirty-day  extension 
for  a  response. 

If  the  certificate  holder  decides  to 
respond,  it  must  specifically  address  the 
Department’s  statement  in  the 
notification  letter  that  it  has  failed  to  file 
an  annual  report.  It  should  state  in  detail 
why  the  facts,  conduct,  or  circumstances 
described  in  the  notification  letter  are 
not  true,  or  if  they  are,  why  they  do  not 
warrant  revoking  the  certificate.  If  the 
certificate  holder  does  not  respond 
within  the  specified  period,  it  will  be 
considered  an  admission  of  the 
statements  contained  in  the  notification 
letter  (section  325.10(c)(2)  of  the 
Regulations). 

If  the  answer  demonstrates  that 
material  facts  are  in  dispute,  the 
Department  of  Commerce  and  the 
Department  of  justice  shall,  upon 
request,  meet  informally  with  the 
certificate  holder.  Either  Department 
may  require  the  certificate  holder  to 
provide  the  documents  or  information 
that  are  necessary  to  support  its 
contentions  (section  325.10(c)[3]  of  the 
Regulations). 

The  Department  shall  publish  a  notice 
in  the  Federal  Register  of  the  revocation 
or  modification  or  a  decision  not  to 
revoke  or  modify  (section  325.10(c)[4j  of 
the  Regulations).  If  there  is  a 
determination  to  revoke  a  certificate, 
any  person  aggrieved  by  such  final 
decision  may  appeal  to  an  appropriate 
U.S.  district  court  within  30  days  ft’om 
the  date  on  which  the  Department’s  final 
determination  is  published  in  the 
Federal  Register  (sections  325.10(c)(4) 
and  325.11  of  the  Regulations). 

Dated:  October  2, 1992. 

George  Muller, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  92-24302  Filed  10-6-92;  8:4.5  am] 
BILLING  CODE  3S10-DR-M 


[A-588-823] 

Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Professional  Electric  Cutting  Tools 
(PECTs)  and  Professional  Electric 
Sanding/Grinding  Tools  (PESGTs) 
From  Japan 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 

EFFECTIVE  DATE:  October  7. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Smith,  Office  of  Antidumping 
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Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230,  at  (202)  482- 
1766. 

Postponement 

On  June  18, 1992,  the  Department  of 
Commerce  (the  Department]  initiated 
antidumping  duty  investigations  on 
PECTs  and  PESGTs  from  Japan.  The 
notice  stated  that  we  would  issue  our 
preliminary  determinations  on  or  before 
November  5, 1992  (57  FR  28483,  June  25. 
1992). 

On  September  18, 1992,  we  notified 
petitioner  and  respondent  that  we 
intended  to  postpone  the  preliminary 
determinations  by  50  days.  In 
accordance  with  19  CFR  353.15(b),  we 
Hnd  these  investigations  extraordinarily 
complicated  by  reason  of  respondent’s 
large  number  of  sales  transactions,  the 
complex  nature  of  the  products  imder 
investigation,  and  novel  issues  raised 
such  as  the  class  or  kind  of  merchandise 
issue.  Additionally,  we  find  that  the 
respondent  is  cooperating  in  these 
investigations.  Therefore,  we  are 
postponing  the  date  of  the  preliminary 
determinations  in  these  investigations 
until  not  later  than  December  28, 1992. 
The  U.S.  International  Trade 
Commission  is  being  advised  of  this 
postponement  in  accordance  with 
section  733(f)  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act) 

This  notice  is  published  pursuant  to 
section  733f(c)(2)  of  the  Act  and  19  CFR 
353.15(d). 

Dated:  September  30, 1992. 

Rolf  Th.  Lundberg,  Jr^ 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  92-24253  Filed  10-6-92;  8:45  am] 
BIU.INQ  CODE  3S10-OS-M 


Minority  Business  Deveiopment 
Agency 

Business  Deveiopment  Center 
Appiications:  U.S.  Virgin  islands 
Service  Area 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

summary:  In  accordance  with  Executive 
Order  11625,  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications  under 
its  Minority  Business  Development 
Center  (MBDC)  program  to  operate  an 
MBDC  for  approximately  a  3-year 
period,  subject  to  Agency  priorities, 
recipient  performance  and  the 


availability  of  funds.  The  cost  of 
performance  for  the  first  Budget  period 
(12  months]  is  estimated  at  $169,125  in 
Federal  funds,  and  a  minimum  of  $29,846 
in  non-Federal  (cost  sharing) 
contribution,  from  April  1, 1993  to  March 
31, 1994.  Cost-sharing  contributions,  may 
be  in  the  form  of  cash  contributions, 
client  fees,  in-kind  contributions  or 
contributions  thereof.  The  MBDC  will 
operate  in  the  State  of  Connecticut 
SMSA  geographic  service  area. 

The  fimding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non¬ 
profit  and  for-profit  organizations,  state 
local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  id  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  offer  a 
full  range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  stafi  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  stafi  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm’s  approach 
(techniques  and  methodologies  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm’s  estimate  cost  for 
providing  such  assistance  (20  points). 

An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purpose  of  the  MBDC  Program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval,  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  them  in  this  effort,  MBDCs  may 
charge  client  fees  for  management  and  . 
technical  assistance  (M&%TA) 
rendered.  Based  on  a  standard  rate  of 


$50  per  hour,  MBDCs  will  charge  client 
fees  at  20%  of  the  total  cost  for  firms 
with  gross  sales  of  $500,000  or  less,  and 
35%  of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

MBDCs  performing  satisfactorily  may 
continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  MBDCs  with  year-to- 
date  “commendable”  and  “excellent” 
performance  ratings  may  continue  to  be 
fimded  for  up  to  3  or  4  additional  budget 
periods,  respectively.  Under  no 
circumstances  shall  an  MBDC  be  funded 
for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDC’s  performance,  the 
availability  of  funds  and  the  Agency 
priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

ta  accordance  with  QMB  Circular  A- 
129,  “Managing  Federal  Credit 
Programs,”  applicants  who  have  an 
outstanding  account  receivable  with  the 
Federal  Government  may  not  be 
considered  for  funding  until  these  debts 
have  been  paid  or  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made  to  pay  the  debt. 

Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement] 
requirements  as  stated  in  15  CFR  part 
26.  The  departmental  Grants  Officer 
may  terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
agreement.  Examples  of  some  of  the 
conditions  which  can  cause  termination 
are  failure  to  meet  cost-sharing 
requirements;  unsatisfactory 
performance  of  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance  or 
client  certification.  Such  inaccurate  or 
inflated  claims  may  be  deemed  illegal 
and  punishable  by  law. 

On  November  18, 1988,  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Pub.  L.  100-690,  title  V,  subtitle  D). 
The  statute  requires  contractors  and 
grantees  of  Federal  agencies  to  certify 
that  they  will  provide  a  drug-fi*ee 
workplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
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each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards.  False  information  on 
the  application  can  be  grounds  for 
denying  or  terminating  funding. 

**Certification  for  Contracts,  Grants. 
Loans,  and  Cooperative  Agreements” 
and  SF-UL,  the  “Disclosure  of  Lobbying 
Activities”  (if  applicable)  is  required  in 
accordance  with  section  319  of  Public 
Law  101-121,  which  generally  prohibits 
recipients  of  Federal  contracts,  grants, 
and  loans  from  using  legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant  or  loan. 

15  CFR  part  28  is  applicable  and 
prohibits  recipients  of  Federal  contracts, 
grants,  and  cooperative  agreements  form 
using  appropriated  funds  for  influencing 
or  attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  a 
specifrc  contract,  grant,  or  cooperative 
agreement  Form  CD-511,  “Certifications 
regarding  Debarment  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and  Lobbying” 
and,  when  applicable,  the  SF-LLL, 
“Disclosure  of  Lobbying  Activities,”  are 
required. 

CLOSING  date:  The  closing  date  for 
application  is  November  23, 1992. 
Applications  must  be  postmarked  on  or 
before  November  23, 1992. 

The  mailing  address  for  submission  is: 
ADDRESSES:  New  York  Regional  Office, 
Minority  Business  Development  Agency, 
Jacob  K.  Javits  Federal  Building,  rm. 

3720,  New  York,  New  York  10278,  Area 
Code /Telephone  Number  (212)  265- 
3262. 

FOR  FURTHER  INFORMATION  CONTACT; 

John  F.  Iglehart,  Regional  Director,  New 
York  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  “Inter-governmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
New  York  address.  A  Pre-application 
Conference  to  assist  all  interested 
applicants  will  be  held  on  November  4, 
1992.  from  10  am.  to  3  p.m.  in  St 
Thomas.  U.S.  Virgin  Islands  at  the 
Federal  Building  Conference  Room  No. 
110. 

For  information,  please  contact  the 
MBDA  Regional  Office  at  (212)  264-3262. 
11.800  Minority  Business  Devdopment  ' 
(Catalog  of  Federal  Domestic  Assistance) 


Dated:  September  28. 1992. 

WUliaB  R.  FiAer, 

Deputy  Regional  Director,  New  York  Regional 
Office. 

[FR  Doc.  92-24286  Filed  10-6-82;  8:45  am] 
BIUJNO  CODE  3S10-S1-M 


Patent  and  Trademark  Office 

Public  Advisory  Committee  for 
Trademark  Affairs;  Meeting 

agency:  Patent  and  Trademark  Office, 
Commerce. 

action:  Correction  notice. 

summary:  This  Office  proposes  to 
change  the  time  of  the  meeting  of  the 
Public  Advisory  Committee  for 
Trademaric  Affairs,  published  in  the 
issue  of  Wednesday,  September  16, 

1992,  on  page  42740.  Please  make  the 
following  correction:  The  meeting  will 
begin  at  9  a.m.  and  conclude  at  4  p.m.  on 
October  27, 1992. 

Dated:  September  29, 1992. 

Douglas  B.  Comer, 

Acting  Assistant  Secretary  and  Acting 
Commissioner  of  Patents  and  Trademarks. 
[FR  Doc.  92-24255  Filed  10-6-92:  8:45  am] 
BILUNG  CODE  SSW-W-N 


International  Trade  Administration 

[A-557-S05] 

Antidumping  Duty  Order  and 
Amendment  of  Phial  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Extruded  Rubber  Thread  From 
Malaysia 

agency:  Import  Administration, 
Internationa  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  October  7, 1992. 


FOR  FURTHER  INFORMATION  CONTACT: 

Vincent  Kane  or  Gary  Bettger,  Office  of 
Countervailing  Investigations,  Import 
Administration,  International  Trade 
Administration.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW„  Washington,  DC  20230,  at 
(202)  482-2815  or  482-2239.  respectively. 

Order 

Scope  of  Order 

The  product  covered  by  this  order  is 
extruded  rubber  thread  from  Malaysia. 
Extruded  rubber  thread  is  defined  as 
vulcanized  rubber  thread  obtained  by 
extrusion  of  sable  or  concentrated 
natural  rubber  latex  of  any  cross 
sectional  shape,  measuring  from  0.18 
mm.  which  is  0007  inch  or  140  gauge,  to 
1.42  mm,  which  is  0.056  inch  or  18  gauge, 
in  diameter.  Extruded  rubber  thread  is' 


currently  classified  under  subheading 
400700.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  Although  the  HTS 
subheading  is  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Antidumping  Duty  Order 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  on  August  25, 1992,  the  Department 
of  Commerce  (the  Department)  made  its 
final  determination  that  extruded  rubber 
thread  from  Malaysia  is  being  sold  at 
less  than  fair  value  (57  FR  38465).  On 
September  26, 1992,  in  accordance  with 
section  735(d)  of  the  Act,  the 
International  Trade  Commission  (ITC) 
notified  the  Department  that  such 
imports  materially  injure  a  U.S.  industry. 

Therefore,  in  accordance  with  section. 
736  of  the  Act,  the  Department  will 
direct  the  Customs  Service  to  assess, 
upon  further  advice  by  the  administering 
authority,  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of 
extruded  rubber  thread  from  Malaysia. 
These  antidumping  duties  will  be 
assessed  on  all  entries  of  extruded 
rubber  thread  from  Malaysia  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  April  2, 1992, 
the  date  of  publication  of  our 
preliminary  determination  in  the  Federal 
Register  (57  FR  11287).  Customs  officers 
must  require,  at  the  same  time  as 
importers  would  normally  deposit 
estimated  duties,  a  cash  deposit  equal  to 
the  estimated  weighted-average 
antidumping  duty  margins  as  follows; 


Producer/manufacturer/exporler 

Margin 

percent¬ 

age 

Heveafil/Filmax  Sdn.  Bhd . 

10.68 

Rubberflex  Sda  Bhd - 

20.38 

All  others . 

15.16 

In  its  final  determination,  the 
Department  made  an  affirmative 
determination  with  respect  to  critical 
circumstances  for  Rubberflex.  However, 
the  ITC  in  its  final  determination  found 
that  retroactive  imposition  of 
antidumping  duties  appears  not  to  be 
necessary  to  prevent  recurrence  of 
material  injury  that  was  caused  by 
massive  imports  of  the  subject 
merchandise  over  a  short  period  of  time. 
Therefore,  we  shall  order  Customs  to 
terminate  the  retroactive  suspension  of 
liquidation  under  section  735(c)(4)(B), 
and  to  release  any  bond  or  other 
security  and  refund  any  cash  deposit 


Federal  Register  /  Vol.  57,  No.  195  /  Wednesday,  October  7,  1992  /  Notices 


46151 


required  under  section  733(d)(2)  with 
respect  to  merchandise  entered,  or 
wididrawn  from  warehouse,  for 
consumption  prior  to  April  2, 1992. 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
extruded  rubber  thread  from  Malaysia, 
pursuant  to  section  736(a)  of  the  Act. 
Interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099  of  the 
Main  Commerce  Building,  for  copies  of 
an  updated  list  of  antidiunping  duty 
orders  currently  in  effect. 

Correction  Ministerial  Error 

On  September  15, 1992,  Rubberflex 
Sdn.  Bhd.  (Rubberflex),  one  of  the  two 
respondents  in  the  antidumping 
investigation,  alleged  that  the 
Department  made  a  ministerial  error  in 
calculating  the  less  than  fair  value 
margin  percentage  for  Rubberflex. 
Rubberflex  alleged  that  the  Department 
failed  to  use  cost  data  which  the 
company  had  supplied  for  food  grade 
and  heat  resistant  rubber  thread  and  for 
certain  other  gauges  of  rubber  thread, 
and  used  instead  the  best  information 
available. 

We  agree  in  part  with  Rubberflex’ s 
allegations  of  ministerial  error.  We 
found  that  complete  cost  information 
was,  in  fact,  on  the  record  for  food  grade 
and  heat  resistant  extruded  rubber 
thread,  and  that  this  information  had 
also  been  submitted  on  computer  tape 
format,  as  requested  by  the  Department. 
Although  the  coding  used  to  identify 
these  grades  differed  in  the  cost  files 
from  the  coding  used  in  the  sales  files, 
respondent  had  provided  an  explanation 
of  the  coding  differences.  Therefore,  we 
recalculated  the  margin  on  these  grades 
using  respondent’s  cost  information.  The 
margin  percentage  for  Rubberflex  in  this 
notice  reflects  this  recalculation  for  food 
grade  and  heat  resistant  rubber  thread. 

For  certain  other  gauges  of  rubber 
thread,  Rubberflex  provided  neither 
complete  cost  of  production  nor 
constructed  value  information  as 
requested  by  the  Department  in  its 
original  antidumping  questionnaire  and 
in  a  later  supplemental  questionnaire. 
Therefore,  for  these  gauges,  we  did  not 
recalculate  the  less  than  fair  value 
margins  but  retained  the  fair  value 
calculations  as  described  in  the  Hnal 
determination  of  sales  at  less  than  fair 
value.  These  calculations  were  based  on 
the  best  information  available  rather 
than  the  incomplete  information  in  the 
responses. 

Treatment  of  Countervailing  Duties  to 
Offset  Export  Subsidies 

On  August  25, 1992,  the  Department 
published  in  a  companion  investigation 
a  Final  Affirmative  Countervailing  Duty 


Determination  and  Countervailing  Duty 
Order:  Extruded  Rubber  Thread  from 
Malaysia,  57  FR  38472,  which  ordered  a 
deposit  of  countervailing  duties  on  the 
subject  merchandise  in  the  amount  of 
9.63  percent. 

All  of  the  subsidies  to  be  offset  by  the 
countervailing  duties  in  that  case  were 
export  subsidies. 

In  accordance  with  section 
772(d)(1)(D)  of  the  Act,  we  normally 
increase  the  United  States  price  by  the 
amount  of  any  countervailing  duties 
imposed  to  offset  export  subsidies.  In 
this  case,  however,  no  adjustment  to  the 
Untied  States  price  for  countervailing 
duties  was  required  because  the  export 
subsidies  did  not  affect  the  margin 
calculations.  Foreign  market  value  was 
based  on  sales  for  export  to  Hong  Kong 
and  on  constructed  value.  On  exports  to 
Hong  Kong,  respondents  received  the 
same  export  subsidies  as  on  exports  to 
the  Untied  States.  Because  the  export 
subsidies  were  reflected  in  both  the  U.S. 
price  (USP)  and  foreign  market  value 
(FMV),  the  subsidies  did  not  affect 
margin  calculations  using  third  country 
sales.  See,  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Ball  Bearings 
and  Parts  Thereof  from  Singapore,  54  FR 
19112  (May  3, 1989),  For  those  sales 
where  constructed  value  was  used  for 
foreign  market  value,  we  based 
constructed  value  on  costs  which 
reflected  the  export  subsidies.  Because 
the  export  subsidies  were  reflected  in 
both  USP  and  FMV,  the  subsidies  did 
not  affect  the  margin  calculations  using 
constructed  value. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  October  5, 1992. 

Rolf  Th.  Lundberg,  Jr., 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  92-24525  Filed  10-8-92;  8:45  am] 
BILUNQ  CODE  3510-OS-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicag[0  Board  of  Trade  Proposal  To 
Register  Certain  Non-Member  Officials 
of  Member  Firms  and  To  Require 
Membership  of  Certain  Non-Member 
Parent  Firms 

agency:  Commodity  Futures  Trading 
Commission. 

action:  Notice  of  proposed  contract 
market  rule  changes. 

SUMMARY:  The  Chicago  Board  of  Trade 
(“CBT”)  has  submitted  a  proposed  new 
rule  which  would  establish  procedures 
to  register  certain  non-member  officials 


of  member  firms  and  to  require 
membership  of  certain  non-member 
parent  firms.  Acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  the  Director  of  the 
Division  of  Trading  and  Markets  has 
determined  to  publish  the  CBT  proposal 
for  public  comment.  The  Division 
believes  that  publication  of  the  CBT 
proposal  is  in  the  public  interest  and 
will  assist  the  Commission  in 
considering  the  views  of  interested 
persons. 

DATES:  Comments  must  be  received  on 
or  before  November  6, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Van  Wagner,  Special  Coimsel, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  Telephone:  (202) 
254-8955. 

SUPPLEMENTARY  INFORMATION: 

I.  Description  of  Proposed  Rules  and 
Rule  Amendments 

By  a  letter  dated  September  18, 1992, 
the  CBT  submitted  a  proposed  new  rule 
pursuant  to  section  5a(12)  of  the 
Commodity  Exchange  Act  ("Act")  and 
Commission  Regulation  1.41(c)  which 
would  establish  procedures  requiring 
registration  of  certain  non-member 
officials  of  member  firms  and 
application  for  membership  by  certain 
non-member  parent  firms.* 

Under  the  proposal,  certain  non¬ 
member  officers  of  member  firms  would 
be  required  to  register  with  the  CBT  as 
"designated  persons”  of  the  member 
firm,  A  registered  designated  person 
would  be  personally  responsible  to  the 
CBT  for  the  member  firm’s  compliance 
with  CBT  rules. 

The  proposal  also  would  require  any 
non-member  individual  who  holds  more 
than  a  ten  percent  financial  interest  in  a 
member  firm  or  exercises  control  over 
the  management  of  the  firm,  but  is  not 
registered  as  a  designated  person,  to 
consent  to  CBT  jurisdiction. 

Finally,  the  proposal  would  require 
any  non-member  firm  that  holds  more 
than  a  ten  percent  financial  interest  in  a 
member  firm  to  also  become  a  member 
firm.  U.S.  domiciled  firms  with  adjusted 
net  capital  in  excess  of  $160,000,000 
would  automatically  be  exempted  from 
this  requirement,  and  other  firms  could 
request  exemption  from  the  CBT. 

•  The  CBT  originally  submitted  its  proposal  on 
July  29. 1992.  The  Division  of  Trading  and  Markets 
remitted  the  submission  pursuant  to  the  authority 
delegated  by  Commission  Regulation  1.41a(a)(l)  and 
raised  certain  questions.  The  CBT  responded  to  the 
questions  and  resubmitted  the  proposal  in  the 
September  18. 1992,  letter. 
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n.  Request  for  Comments 

The  Commission  requests  comments 
on  any  aspect  of  the  CST s  proposed 
new  rule  that  members  of  the  public 
believe  may  raise  issues  under  the  Act 
or  Commission  regulations. 

Copies  of  the  proposed  rule  and 
related  materials  are  available  for 
inspection  at  the  Office  of  the 
Secretariat  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington,  DC  20581.  Copies  also  may 
be  obtained  thnnigh  the  Office  of  the 
Secretariat  at  the  above  addrqss  or  by 
telephoning  (202)  254-6314.  Some 
materials  may  be  subject  to  confidential 
treatment  pursuant  to  17  CFR  145.5  or 
145.9. 

Any  person  interested  in  submitting 
wrritten  data,  views,  or  arguments  on  the 
proposed  rule  should  send  such 
comments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581,  by  the  specified 
date. 

Issued  in  Washington,  E)C,  on  October  1. 
1992. 

Alan  L  Seifert 
Deputy  Director. 

(FR  Doc.  92-24334  Filed  10-6-92;  8:45  amj 
BtUJNG  CODE  6351-01-ai 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Special  Operations  PoOcy  Advisory 
Group,  Meeting 

The  Special  Operations  Policy 
Advisory  Group  (SOPAG)  will  meet  on 
Thursday,  October  22, 1992  in  the 
Pentagon.  Arlington,  Virginia  to  discuss 
sensitive,  classified  topics. 

The  mission  of  the  SOPAG  is  to 
advise  the  Office  of  the  Secretary  of 
Defense  on  key  policy  issues  related  to 
the  development  £ind  maintenance  of 
effective  Special  Operations  and  Low- 
Intensity  Conflict  Forces. 

In  accordance  with  section  10(d]  of 
Public  Law  92-463,  the  “Federal 
Advisory  Committee  Act,"  and  section 
552b(c)(l)  of  title  5,  United  States  Code, 
this  meeting  will  be  closed  to  the  public. 

Dated:  October  1, 1992. 

LmM.  Bynum, 

Alternate  OSD  Federal  Liaison  Officer, 
Department  of  Debase. 

[FR  Doc  92-24265  Filed  10-06-02:  8:45  am] 
BILUNQ  CODE  M10-01-M 


PubHc  information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

Tide,  Applicable  Form,  and  Applicable 
OMB  Control  Number:  Transition 
Assistance  Survey,  OMB  No.  0701- 
0123 

Type  of  Request  Expedited 
Submission — Approval  Date 
Requested:  30  days  following 
publication  in  the  Federal  Register 
Average  Burden  Hours/Minutes  Per 
Response:  15  minutes 
Responses  Per  Respondent  1 
Number  of  Respondents:  8,750 
Annual  Burden  Hours:  2,187 
Annual  Responses:  8,750 
Needs  and  Uses:  This  survey  is  being 
conducted  on  Air  Force  personnel 
who  were  discharged  or  retired 
between  July  1, 1991,  and  June  30, 

1992.  The  group  will  be  asked  about 
their  employment  status  and  opinions 
about  the  Transition  Assistance 
Program.  The  collected  data  will  be 
used  to  improve  services  to  future 
departing  members. 

Affected  Public:  Individuals  or 
households 

Frequency:  On  occasion 
Respondent’s  Obligation:  Volimtary 
OMB  Desk  Officer  Mr.  Edward  C 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

DOD  Clearance  Officer  Mr.  William  P. 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefierson  Davis  Highway, 
suite  1204,  Arlington,  Virginia  22202- 
4302. 

Dated;  October  1, 1992. 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  92-24264  Filed  10-6-92;  8:45  am] 
BttUNQ  CODE  M10-01-U 


Department  of  the  Army 

Environm^ital  Assessment  for  Base 
Realignment  at  AdelpM,  MD 

agency:  United  States  Army. 

Department  of  Defense. 

action:  Finding  of  no  significant  impact 

SimiMARY:  The  proposed  action  is  to 
transfer  various  research  functions  to 
the  newly  established  Army  Research 
Laboratory  [ARL)  at  Adelphi, 

Laboratory  Center  (ALC),  Maryland. 

The  transferring  research  functions  to  be 
realigned  at  ALC  include  the  Electronics 
Technology  and  Devices  Laboratory 
(ETDL)  from  Fort  Monmouth,  New 
Jersey:  a  portion  of  the  Atmospheric 
Sciences  Laboratory  from  White  Sands 
Missile  Range  (WSMR),  New  Mexico; 
the  research  mission  from  the  Harry 
Diamond  Laboratories  (HDL)  at 
Woodbridge,  Virginia;  and  the  Directed 
Energy  and  Sensors  Basic  and  Applied 
Research  element  of  the  Night  Vision 
and  Electro-optics  Directorate  (NVEOD) 
from  Fort  Belvoir,  Virginia.  Project 
construction  would  begin  in  1993  and 
the  move-in  would  be  complete  in  1997. 

The  relocation  of  functions  from 
ETDL,  WSMR,  and  NVEOD  will  move 
approximately  461  jobs,  primarily 
civilian,  to  ALC.  Approximately  128 
positions  will  tranter  out  of  ALC  or  be 
contracted  out.  An  estimated  17 
relocations  to  the  newly  established 
ARL  will  result  in  an  overall  net  loss  of 
35  ARL  positions  at  ALC 

Alternatives  considered  in  this 
Environmental  Assessment  (EA)  include 
the  No-Action  Alternative, 
accommodation  with  existii^g  on-post 
facilities,  constructing  facilities  or 
leasing  space  off  post,  and  renovation 
and  construction  of  new  facilities  on 
post.  Hie  No-Action  Alternative  would 
be  inconsistent  with  the  Defense  Base 
Closure  and  Realignment  Act,  and  the 
off-post  spiace  alternatives  would  not  be 
cost  effective  and  would  not  achieve  the 
realignment  objective  of  centralizing 
research  activities.  The  ARL  facilities 
could  not  be  accommodated  by  existing 
on-post  facilities,  or  by  renovation  of 
existing  facilities  without  new 
construction.  Therefore,  renovation  and 
construction  of  new  facilities  at  ALC 
was  identified  as  the  Proposed  Action. 

Five  alternative  site  plans  were 
evaluated  to  determine  the 
environmental  impact  of  new 
construction  and  renovation  at  ALG 
Site  Plan  No.  1  consists  of  constructing 
facilities  in  the  north  and  south  parking 
lots  and  renovating  200  Area  laboratory 
facilities.  Site  Plan  No.  2  is  similar  to 
Site  Plan  No.  1,  but  includes 
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construction  in  a  grassy  area  west  of  the 
north  parking  lot.  Site  Plan  Nos.  3  and  4 
consist  of  construction  of  new 
laboratory  facilities  in  the  400  Area,  and 
construction  of  facilities  in  the  north 
parking  lot  or  the  south  parking  lot.  Site 
Plan  No.  5  consists  of  renovation  and 
vertical  expansion  of  200  Area 
laboratories,  and  constructing  new 
facilities  in  the  north  and  south  parking 
lots.  Because  of  the  potential  for  impacts 
from  the  clearing  of  presently  wooded 
land,  operational  difficulties,  and  the 
potential  need  for  utility  line 
construction.  Site  Plan  Nos.  3  and  4 
were  dropped  from  further 
consideration.  The  differences  among 
Site  Plan  Nos.  1,  2,  and  5  with  regard  to 
potential  environmental  impacts  are 
minor. 

In  general,  implementation  of  the 
Proposed  Action  would  not 
substantially  alter  baseline 
environmental  conditions  at  ALC. 

During  construction,  there  would  be  (1) 

'  minor  disruption  of  existing  activities  in 
the  200  Area  of  ALC,  including 
increased  noise  levels;  (2)  increased 
traffic  and  disruption  of  on-post  parking: 
(3)  clearing  a  small,  grassy  area  west  of 
the  north  parking  lot  for  the  waste  water 
pretreatment  plant  (imder  Site  Plan  No. 
2).  The  Naval  Reserve  Training  Center 
would  experience  minor  noise 
disturbance  during  construction  of  the 
parking  structure  in  the  south  parking  lot 
{Site  Plan  Nos.  1,  2,  and  5).  Construction 
of  the  ARL  facilities  at  ALC  would  result 
in  increases  in  employonent  levels, 
regional  sales  volume,  and  regional 
income  in  Prince  George’s  and 
Montgomery  Counties,  but  the  increases 
would  not  be  regionally  significant. 

Implementation  of  the  Proposed 
Action  would  have  no  effect  on 
groundwater  since  groundwater  is  not 
>  used  as  a  potable  supply  at  ALC.  There 
would  be  a  very  minor  increase  in  storm 
water  runoff  to  Paint  Branch  Creek  and 
in  air  emissions  ffom  laboratory  fume 
hoods  and  boiler  stacks.  There  would  be 
no  change  in  noise  levels.  There  would 
be  no  change  in  the  types  of  hazardous 
and  toxic  materials  handled  and 
hazardous  and  toxic  waste  generated, 
but  the  volumes  would  increase.  There 
would  be  no  change  in  ALC’s  status  as  a 
Resource  Conservation  and  Recovery 
Act  (RCRA)  storage  facility.  ALC’s 
RCRA  Consent  Agreement  would  be 
modified  to  accommodate  the  Proposed 
Action.  Industrial  waste  waters  would 
undergo  pretreatment  prior  to  discharge 
to  the  municipal  waste  water  treatment 
system.  There  would  be  no  increase  in 
domestic  waste  water  flow. 

Implementation  of  the  Proposed 
Action  would  not  affect  wetlands,  since 


there  are  no  wetlands  in  the  proposed 
construction  areas.  'There  would  be  no 
significant  impacts  on  flora,  fauna,  or  on 
threatened  or  endangered  species.  Phase 
I  cultural  resources  investigations  have 
been  conducted  in  the  area  west  of  the 
north  parking  lot  (Site  Plan  No.  2)  and  in 
the  400  Area  (Site  Plan  Nos.  3  and  4).  All 
archaeological  surveys  will  be 
completed  prior  to  site  preparation  and 
clearing,  and  requirements  for 
compliance  with  the  National  Historic 
Preservation  Act  (NHPA)  will  be  met 
Based  on  the  environmental  impact 
analysis  found  in  the  EA,  which  is 
hereby  incorporated  into  this  Finding  of 
No  Significant  Impact  (FNSI),  it  has 
been  determined  that  implementation  of 
the  Proposed  Action  imder  Site  Plan 
Nos.  1,  2,  and  5  would  not  have  a 
significant  impact  on  the  quality  of  the 
natural  or  the  human  environment. 
Because  there  would  be  no  significant 
environmental  impacts  resulting  from 
implementation  of  the  Proposed  Action, 
an  Environmental  Impact  Statement 
(EIS)  is  not  required  and  will  not  be 
prepared. 

SUPPLEMENTARY  INFORMATION:  There  is 
a  30-day  waiting  period  for  the  public 
prior  to  implementation. 

ADDRESSES:  A  request  for  a  copy  of  the 
EA  and  comments  may  be  forwarded  to: 
Commander,  U.S.  Army  Corps  of 
Engineers,  P.O.  Box  1715,  Baltimore, 
Maryland  21203-1715. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  concerning  this  FNSI  may  be 
directed  to  Mr.  Jack  Butler,  (410)  962- 
4937. 

Dated:  October  1, 1992. 

Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  &  Occupational  Health), 
OASA  (I,  L&E). 

[FR  Doc.  92-24363  Filed  10-6-92;  8:45  am] 
BIUJNQ  C«OE  S7tO-OS-M 


Department  of  the  Navy 

Privacy  Act  of  1974;  Amend  and  Delete 
Record  Systems 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Amend  and  delete  record 
systems. 

summary:  The  Department  of  the  Navy 
proposes  to  amend  three  existing 
systems  of  records  and  delete  one  to  its 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended. 

DATES:  'The  amendments  will  be 
effective  on  November  6, 1992,  unless 
comments  are  received  that  would  result 


in  a  contrary  determination.  The 
deletion  is  effective  October  7, 1992. 

ADDRESSES:  Send  comments  to  the 
Head,  PA/FOIA  Branch,  Office  of  the 
Chief  of  Naval  Operations  (N09B30), 
Department  of  the  Navy,  The  Pentagon, 
Washington,  DC  20350-2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Gwendolyn  Aitken  at  (703)  614- 
2004. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Navy  systems  of 
records  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  were 
published  in  the  Federal  Register  as 
follows: 

51  FR  12908,  April  16, 1986 
51  FR  18086,  May  16, 1986  JDON  Compilation 
changes  follow) 

51  FR  19884,  June  3, 1986 
51  FR  30377,  August  26, 1986 
51  FR  30393,  August  26. 1986 

51  FR  45931,  December  23, 1986 

52  FR  2147,  January  20. 1987 
52  FR  2149,  January  20. 1987 
52  FR  850a  March  18. 1987 
52  FR  15530,  April  29. 1987 
52  FR  22671,  June  15. 1987 

52  FR  45846,  December  2, 1987 

53  FR  17240,  May  16, 1988 
53  FR  21512,  June  8, 1988 
53  FR  25363,  July  6, 1988 

53  FR  39499,  October  7, 1988 

53  FR  41224,  October  20. 1988 

54  FR  8322.  February  28, 1989 
54  FR  14378,  April  11. 1989 
54  FR  32882,  August  9, 1989 

54  FR  40160,  September  29, 1989 
54  FR  41495,  October  10, 1989 
54  FR  43453,  October  25, 1989 
54  FR  45781,  October  31. 1989 
54  FR  48131,  November  21, 1989 
54  FR  51784,  December  18, 1989 

54  FR  52976.  December  26, 1989 

55  FR  21910,  May  30, 1990  (Updated  Mailing 
Addresses) 

55  FR  37930,  September  14. 1990 
55  FR  42758,  October  23, 1990 
55  FR  47508,  November  14, 1990 
55  FR  48678,  November  21. 1990 

55  FR  53167,  December  27, 1991 
58  FR  424,  January  4, 1991 

56  FR  12721,  March  27, 1991 
56  FR  27503,  June  14. 1991 

55  FR  28144,  June  19, 1991 

56  FR  31394,  July  10. 1991  (DOD  Updated 
Indexes) 

56  FR  40877,  August  16, 1991 
56  FR  46167,  September  10, 1991 
56  FR  59217,  November  25, 1991 

56  FR  63503,  December  4. 1991 

57  FR  2719,  January  23, 1992 
57  FR  2728,  January  23, 1992 
57  FR  2898,  January  24. 1992 
57  FR  5430,  February  14, 1992 
57  FR  9246,  March  17. 1992 
57  FR  12914,  April  14. 1992 
57  FR  14898.  April  22. 1992 
57  FR  18472,  April  30. 1992 
57  FR  28422,  June  10. 1992 

57  FR  28821,  June  16. 1992 
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57  FR  28499,  June  25, 1992 
57  FR  28502,  June  25, 1992 
57  FR  31700,  July  17. 1992 
57  FR  33326,  July  28, 1992 
57  FR  34127,  August  3. 1992 
57  FR  37791,  August  20, 1992 
57  FR  42741,  September  16, 1992 

The  amendments  and  the  deletion  are 
not  within  the  purview  of  subsection  (r] 
of  the  Privacy  Act  of  1974  (5  U.S.C. 

552a],  as  amended,  which  requires  the 
submission  of  altered  systems  reports. 
The  specific  changes  to  the  systems  of 
records  are  set  forth  below  followed  by 
the  systems  of  records  notices  published 
in  their  entirety,  as  amended. 

Dated;  September  30, 1992. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DELETION 

N10570-1 

SYSTEM  NAME:  Pet  Registration,  (51  FR  18210, 
May  16, 1986). 

Reason:  DoD  Directive  6015.5  assigns 
responsibility  for  DoD  Veterinary 
Services  imder  the  cognizance  of  the 
Department  of  the  Army,  therefore,  the 
system  is  no  longer  needed.  See 
Department  of  the  Army  system  of 
records  notice  A0040-905DASG, 
"Privately  Owned  Animal  Record  Files". 

AMENDMENTS 

N01001-5 

SYSTEM  NAME: 

MSC  Civilian  and  Naval  Reserve 
Personnel  Data  File,  (51  FR  18089,  May 
16, 1986). 

CHANGES: 


SYSTEM  NAME: 

Delete  entry  and  replace  with  "MSC 
Masters  and  Chief  Engineers  Data  File”. 

SYSTEM  location: 

Delete  entry  and  replace  with 
"Military  Sealift  Command,  Department 
of  the  Navy,  Washington,  DC  20398- 
5100.” 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  "MSC 
Masters  and  Chief  Engineers  aboard 
civil  service  manned  ships.” 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
"Biographical  and  professional 
information  which  may  include  name, 
rank.  Social  Security  Number, 
designation,  date  and  place  of  birth, 
home  address  and  phone  number,  active 
duty  training,  education. 


correspondence  courses  taken,  active 
military  service,  civilian  employment 
experience,  training  for  sea,  maritime 
licenses  held,  commercial  shipboard  and 
shoreside  experience,  marital  status, 
number  of  children  and  their  names  and 
ages,  highlights  of  merchant  marine 
career,  special  skills  and 
accomplishments,  hobbies,  community 
activity  and  association  membership.” 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

At  end  of  entry  add  "and  Executive 
Order  9397.” 

PURPOSEJS): 

Delete  entry  and  replace  with  ‘To 
maintain  personnel  data  on  MSC 
Masters  and  Chief  Engineers  and 
maintain  biographical  information  for 
MSC  civil  service  mariners.  Such 
information  is  used  to  identify  location 
and  provide  biographical  information  on 
civil  service  mariners  in  response  to 
media  and  internal  requests  for 
information  prior  to  public  appearances, 
press  releases,  or  courtesy  calls  to  MSC 
ships  by  MSC  personnel  and  members 
of  other  organizations  or  commands.” 
***** 

RETRIEV  ABILITY: 

Delete  entry  and  replace  with 
“Name.” 

SAFEGUARDS: 

Delete  entry  and  replace  with  "Files 
are  maintained  in  areas  accessible  to 
authorized  personnel  only,  who  are 
properly  screened,  cleared  and  trained 
for  proper  use  of  the  data  stored. 
Building  employs  security  guards.  Civil 
service  mariner  files  are  stored  in  the 
Employment  and  Labor  Relations 
Division.” 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  "Civil 
service  mariner  records  are  maintained 
for  the  duration  of  employment  with 
MSC.  Outdated  files  are  destroyed  when 
updated  information  is  received  and  the 
entire  file  is  destroyed  immediately 
upon  the  employee’s  separation  or 
retirement  from  the  Command.” 


NOTIRCATION  PROCEDURE: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander,  Military  Sealift  Command, 
Department  of  the  Navy,  Washington, 
DC  20398-5100. 

Written  requests  should  contain  full 
name  of  the  individual,  military  grade  or 
rate,  and  date  of  birth.  For  personal 


visits,  the  individual  should  be  able  to 
provide  some  acceptable  means  of 
identification.” 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Commander, 
Military  Sealift  Command,  Department 
of  the  Navy,  Washington,  DC  20398- 
5100. 

Written  requests  should  contain  full 
name  of  the  individual,  military  grade  or 
rate,  and  date  of  birth.  For  personal 
visits,  the  individual  should  be  able  to 
provide  some  acceptable  means  of 
identification.” 

CONTESTING  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  "The 
Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  determinations 
by  the  individual  concerned  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager.” 

RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
“Individual.” 

***** 

N01001-5 

SYSTEM  NAME: 

MSC  Masters  and  Chief  Engineers 
Data  File. 

SYSTEM  LOCATION: 

Military  Sealift  Command, 

Department  of  the  Navy,  Washington. 

DC  20398-5100. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE  * 

system: 

MSC  Masters  and  Chief  Engineers 
aboard  civil  service  manned  ships. 

categories  of  records  in  the  system: 

Biographical  and  professional 
information  which  may  include  name, 
rank.  Social  Security  Number, 
designation,  date  and  place  of  birth, 
home  address  and  phone  number,  active 
duty  training,  education, 
correspondence  courses  taken,  active 
military  service,  civilian  employment 
experience,  training  for  sea,  maritime 
licenses  held,  commercial  shipboard  and 
shoreside  experience,  marital  status, 
number  of  children  and  their  names  and 
ages,  highlights  of  merchant  marine 
career,  special  skills  and 
accomplishments,  hobbies,  community 
activity  and  association  membership. 
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AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

5  U.S.C.  301,  Departmental 
Regulations  and  ^ecutive  Order  9397. 

PURPOSE(S): 

To  maintain  persoimel  data  on  MSC 
Masters  and  CUef  Engineers  and 
maintain  biographical  information  for 
MSC  civil  service  mariners.  Such 
information  is  used  to  identify  location 
and  provide  biographical  information  on 
civil  service  mariners  in  response  to 
media  and  internal  requests  for 
information  prior  to  public  appearances, 
press  releases,  or  courtesy  calls  to  MSC 
ships  by  MSC  personnel  and  members 
of  other  organizations  or  commands. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETANMNG,  AND 
DISPOSING  OF  records: 

storage: 

Data  cards  or  paper  file  folders  stored 
in  file  cabinets. 

retrievabiuty: 

Name. 

SAFEGUARDS: 

Files  are  maintained  in  areas 
accessible  to  authorized  personnel  only, 
who  are  properly  screened,  cleared  and 
trained  for  proper  use  of  the  data  stwed. 
Building  employs  security  guards.  Civil 
service  mariner  files  are  stored  in  the 
Employment  and  Labor  Relations 
Division. 

RETENTION  AND  DISPOSAL: 

Civil  service  mariner  records  are  ^ 
maintained  for  the  duration  of 
employment  with  MSC.  Outdated  files 
are  destroyed  when  updated 
information  is  received  and  the  entire 
file  is  destroyed  immediately  upon  the 
employee’s  separation  or  retirement 
from  the  Command. 

SYSTEM  MANAGERfS)  AND  ADDRESS: 

Commander,  Military  Sealift 
Command,  Department  of  the  Navy, 
Washington.  DC  20398-5100. 

notification  procedure: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander,  Military  Sealift  Command, 
Department  of  the  Navy,  Washington, 
DC  20398-5100, 

Written  requests  should  contain  full 
name  of  the  individual,  military  grade  or 
rate,  and  date  of  birth.  For  personal 
visits,  the  individual  should  be  able  to 
provide  some  acceptable  means  of 
identification. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Commander, 
Military  Sealift  Command,  Department 
of  the  Navy.  Washington,  DC  20398- 
5100. 

Written  requests  should  contain  full 
name  of  the  individual,  military  grade  or 
rate,  and  date  of  birth.  For  personal 
visits,  the  individual  should  be  able  to 
provide  some  acceptable  means  of 
identification. 

CONTESTMO  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  determinations 
by  the  individual  concerned  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

N05210-1 

SYSTEM  NAME: 

Correspondence  Files,  (51  FR 18145, 
May  18, 1988). 

CHANGES: 

SYSTEM  name: 

Add  “General"  to  the  beginning  of  the 
entry. 

SYSTEM  location: 

Delete  entry  and  replace  with 
“Organizational  elements  of  the 
Department  of  the  Navy.  O^cial  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy’s  compilation  of  system  of 
record  notices.” 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
“Individuals  who  have  initiated 
correspondence  with  the  Department  of 
the  Navy." 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
“Incoming  correspondence  which  may 
include  name,  address,  telephone 
number,  organization,  date  of  birth,  and 
Social  Security  Number  of 
correspondent  and  supporting 
dociunentation.  Files  also  contain  copy 
of  response  letter  and  documentation 
required  to  prepare  the  response." 


AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

At  end  of  entry  add  “and  Executive 
Order  9397." 

PURPOSE(S): 

Delete  entry  and  replace  with  “To 
maintain  a  record  of  correspondence 
received  and  responses  made.” 

«  *  «  *  * 

STORAGE: 

Delete  entry  and  replace  with  “Paper 
and  automated  records.” 

retrievabiuty: 

Delete  entry  and  replace  with  “Name, 
organization,  and  date  of 
correspondence.” 

SAFEGUARDS: 

Delete  entry  and  replace  with  “Access 
provided  on  a  need  to  know  basis  only. 
Records  are  maintained  in  a  locked 
and/or  guarded  office.” 

RETENTION  AND  DISPOSAU 

Delete  entry  and  replace  with 
“Retained  for  two  years  and  then 
destroyed.” 

***** 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
“Individuals  seeking  to  determine' 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy’s 
compilation  of  system  of  record  notices. 

The  request  should  contain  full  name 
and  date  individual  wrote  to  the  Navy 
or  received  a  response.  Request  must  be 
signed.” 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
“Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  commanding 
officer  of  the  activity  in  question. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy’s 
compilation  of  system  of  record  notices. 

The  request  should  contain  full  name 
and  date  individual  wrote  to  the  Navy 
or  received  a  response.  Request  must  be 
signed.” 

CONTESTING  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  “The 
Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
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the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager.” 

RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
“Individual  concerned  and  records 
collected  by  the  activity  to  respond  to 
the  request.” 

*  *  «  *  * 

N05210-1 
SYSTEM  NAME: 

General  Correspondence  Files. 

SYSTEM  location: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy’s  compilation  of  system  of 
records  notices. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  initiated 
correspondence  with  the  Department  of 
the  Navy. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Incoming  correspondence  which  may 
include  name,  address,  telephone 
number,  organization,  date  of  birth,  and 
Social  Security  Number  of 
correspondent  and  supporting 
documentation.  Files  also  contain  copy 
of  response  letter  and  documentation 
required  to  prepare  the  response. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  Executive  Order  9397. 

PURPOSE(S): 

To  maintain  a  record  of 
correspondence  received  and  responses 
made. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses”  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy’s  compilation  of 
systems  notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS: 

STORAGE: 

Paper  and  automated  records. 

RETRIEV  ABILITY: 

Name,  organization,  and  date  of 
correspondence. 

safeguards: 

Access  provided  on  a  need  to  know 
basis  only.  Records  are  maintained  in  a 
locked  and/ or  guarded  office. 


RETENTION  AND  DISPOSAL: 

Retained  for  two  years  and  then 
destroyed. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy’s 
compilation  of  system  of  record  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy’s 
compilation  of  system  of  records 
notices. 

The  request  should  contain  full  name 
and  date  individual  wrote  to  the  Navy 
or  received  a  response.  Request  must  be 
signed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  commanding 
officer  of  the  activity  in  question. 

Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy’s 
compilation  of  system  of  record  notices. 

The  request  should  contain  full  name 
and  date  individual  wrote  to  the  Navy 
or  received  a  response.  Request  must  be 
signed. 

CONTESTING  RECORD  PROCEDURES: 

"rhe  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  concerned  and  records 
collected  by  the  activity  to  respond  to 
the  request. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

N11012-1 
SYSTEM  name: 

Navy  Persormel  Billeting  System 
(NPBS),  (51  FR 18210,  May  16. 1986). 

changes: 

*  *  *  «  * 

SYSTEM  LOCATION; 

Delete  entry  and  replace  with  "Naval 
Computer  and  Telecommunications 
Station,  San  Diego.  Code  N8,  Building 


1482,  Naval  Air  Station,  North  Island, 

San  Diego.  CA  92135-5110.” 
***** 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Delete  entry  and  replace  with  "5 
U.S.C.  301,  Departmental  Regulations;  10 
U.S.C.  5013;  and  Executive  Order  9397.” 

*  *  *  *  « 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
“Commanding  Officer,  Naval  Computer 
and  Telecommunications  Station,  San 
Diego,  Code  N8,  Building  1482,  Naval  Air 
Station,  North  Island,  San  Diego,  CA 
92135-5110.” 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
“Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commanding  Officer,  Naval  Computer 
and  Telecommunications  Station,  San 
Diego,  Code  N8,  Building  1482,  Naval  Air 
Station,  North  Island,  San  Diego,  CA 
92135-5110. 

Requesting  individuals  should  specify 
their  full  names.  Visitors  should  be  able 
to  identify  themselves  by  any  commonly 
recognized  evidence  of  identity.  Written 
requests  must  be  signed  by  the 
requesting  individual.” 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Commanding 
Officer,  Naval  Computer  and 
Telecommunications  Station,  San  Diego, 
Code  N8,  Building  1482,  Naval  Air 
Station,  North  Island,  San  Diego,  CA 
92135-5110. 

Requesting  individuals  should  specify 
their  full  names.  Visitors  should  be  able 
to  identify  themselves  by  any  commonly 
recognized  evidence  of  identity.  Written 
requests  must  be  signed  by  the 
requesting  individual.” 

CONTESTING  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  “The 
Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager.” 

***** 
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N11012-1 
SYSTEM  NAME: 

Navy  Personnel  Billeting  System 
(NPBS). 

SYSTEM  LOCATION: 

Naval  Computer  and 
Telecommunications  Station,  San  Diego, 
Code  N8,  Building  1482,  Naval  Air 
Station,  North  Island,  San  Diego,  CA 
92135-5110. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

All  bachelor  military  (officers  and 
enlisted}  and  bachelor  civilian  personnel 
requesting  berthing  currently  or  in  the 
future  at  a  command  where  this  system 
is  installed  may  be  covered  by  this 
system. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual’s  Social  Security  Number, 
name,  duty  station,  forwarding  address 
and  home  address. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5013;  and 
Executive  Order  9397. 

PURPOSE(S): 

To  manage  the  BEQ/BOQ  complex:  to 
report  status  of  berthing  availability, 
furniture  and  maintenance  associated 
with  a  BEQ/BOQ  complex. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  “Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy’s  compilation  of 
systems  notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS: 

storage: 

Records  are  maintained  on  magnetic 
disk,  magnetic  tape,  and  hard  copy 
reports. 

retrievabiuty: 

Name  and/or  Social  Security  Number. 

SAFEGUARDS: 

Access  to  computer  room,  software 
and  storage  media  requires  special 
positive  identiBcation  clear  through 
security  department.  System  access 
from  remote  terminals  is  controlled  by 
user  site  ID’s. 

RETENTION  AND  DISP08AU 

An  individual’s  reservation  record  is 
maintained  on  disk  for  six  months  and  is 
then  system  deleted. 


SYSTEM  MANAOER(S)  AND  ADDRESS*. 

Conunanding  Officer,  Naval  Computer 
and  Telecommunications  Station,  San 
Diego,  Code  N8,  Building  1482,  Naval  Air 
Station,  North  Island,  San  Diego,  CA 
92135-5110. 

NOTinCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commanding  Officer,  Naval  Computer 
and  Telecommunications  Station,  San 
Diego,  Code  N8,  Building  1482,  Naval  Air 
Station,  North  Island,  San  Diego,  CA 
92135-5110. 

Requesting  individuals  should  specify 
their  full  names.  Visitors  should  be  able 
to  identify  themselves  by  any  commonly 
recognized  evidence  of  identity.  Written 
requests  must  be  signed  by  the 
requesting  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Commanding 
Officer,  Naval  Computer  and 
Telecommunications  Station,  San  Diego, 
Code  N8,  Building  1482,  Naval  Air 
Station,  North  Island,  San  Diego,  CA 
92135-5110. 

Requesting  individuals  should  specify 
their  full  names.  Visitors  should  be  able 
to  identify  themselves  by  any  commonly 
recognized  evidence  of  identity.  Written 
requests  must  be  signed  by  the 
requesting  individual. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes  from 
the  individual  to  whom  it  applies  in  the 
form  of  Navy  messages  and/or  travel 
orders. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  92-24274  Filed  10-06-92;  8:45  am] 
BILUNO  CODE  3S10-01-F 


DEPARTMENT  OF  EDUCATION 

Office  Of  Educational  Research  and 
Improvement;  Library  Services  and 
Construction  Act;  Promulgation  of 
Federal  Shares 

Section  7(b)  of  the  Library  Services 
and  Construction  Act,  Public  Law  84- 
597,  as  amended  (20  U.S.C.  351  et  seq.), 
requires  the  Secretary  of  Education  to 
promulgate  the  Federal  share  for  each 
State  every  second  fiscal  year  beginning 
with  fiscal  year  1971.  The  Federal  shares 
are  in  proportion  to  the  State’s  per 
capita  income  and  range  from  33  to  66 
percent.  Per  capita  income  data  from  the 
Department  of  Commerce  for  the  years 
1989, 1990,  and  1991  have  been  used  to 
establish  the  Federal  shares  applicable 
to  titles  I  and  II  of  the  act.  The  Federal 
shares  published  in  the  table  below  are 
effective  for  the  fiscal  years  ending 
September  30, 1994  and  September  30, 
1995. 

Dated:  October  1, 1992. 

Diane  Ravitch, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 


Federal 

State  share 

(percent) 


60.02 

44.37 
56.47 

62.33 

44.86 

49.61 
33  00 
45.16 

49.87 

54.34 
45.40 
59.80 
45.60 
54.96 
54.86 
52.58 

59.80 

61.62 
54.03 
41.42 
39.28 
50.76 

49.80 
65.72 
53.24 
59.89 
54.04 
47.46 

42.99 
33.00 
62.12 
41.01 

55.99 
59.95 

53.35 
59.44 
54.13 
49.78 

49.37 
59.91 
58.84 


Alabama . 

Alaska . 

AriTona . 

Arkansas . 

California . 

Colorado . 

Connecticut . 

Delaware . 

Florida  . . 

Georgia . 

Hawaii . 

Idaho . 

lllirHiis . . 

IrKliana . 

Iowa . 

Kansas . 

Kentucky . . 

Louisiana. . 

Maine . 

Maryland . 

Massachusetts.. 

Michigan . 

Minnesota . 

Mississippi . 

Missouri . 

Montana . 

Nebraska . 

Nevada . 

New  Hampshire 

New  Jersey . 

New  Mexico . 

New  York . 

North  Carolina... 

North  Dakota . 

Ohio . 

Oklahoma . 

Oregon . 

Pennsylvania . 

Rhode  Island . 

South  Carolina .. 
South  Dakota .... 
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state 

Federal 

share 

(percenQ 

57.28 

55.39 

Utah..... . . . . . . . 

62.25 

52.60 

Virginia..  _..  ..  . . . 

46.99 

49.58 

West  Virginia _ _  _  . 

63.27 

53.14 

Wyoming . 

56.30 

DisMct  ol  Colunibia.  _ 

37.19 

66.00 

American  Samoa _ _ _ _ 

66.00 

66.00 

GKiam . . . . . . . . . 

66.00 

Virgin  islanrfs  . . 

66.00 

Pa^ - 

100.00 

[FR  Doc.  92-24287  Filed  10-6-92;  8:45  am] 
BILUNaCOOC  400(H)1-«i 


DEPARTMENT  OF  ENERGY 

Floodplain/Wetlands  Involvement 
Notification  for  DOE  Permission  for 
Off-Loading  Activities  To  Support  the 
Movement  of  Miilstone  Unit  2  Steam 
Generator  Sub-Assembiies  Across  the 
Savannah  River  Site  (SRS) 

agency:  Department  of  Energy. 
action:  Notice  of  floodplain/wetlands 
involvement  and  solicitation  of 
comments. 

SUtiMARV:  Regulations  at  10  CFR  part 
1022  require  DOE  to  evaluate  actions 
that  may  be  taken  in  a  floodplain  or 
wetland  in  order  to  ensure  consideration 
of  protection  of  floodplains  and 
wetlands  in  the  decision-making 
process.  As  soon  as  practicable  after  a 
determination  that  a  floodplain  and/or 
wetland  may  be  involved,  the 
regulations  require  that  a  public  notice 
be  published  in  the  Federal  Register, 
including  a  description  of  the  proposed 
action  and  its  location. 

DOE  proposes  to  grant  permission  to 
Chem-Nuclear  Services,  Ina  (CNSI)  to 
modify  the  SRS  boat  ramp  at  river  mile 
157  on  the  Savannah  River  to  facilitate 
off-loading  and  movement  of  two 
recommissioned  Millstone  Unit  2 
nuclear  steam  generator  subassembly 
packages  (SGSA)  over  SRS  roads  for 
disposal  at  the  CNSI  low-level 
rachoactive  waste  burial  facility  in 
Barnwell  County,  South  Carolina.  Two 
trips  would  be  necessary.  Modifications 
to  an  existing  15-foot  wide  SRS  boat 
ramp,  which  was  built  in  the  1950’s 
would  be  to  remove  upland  vegetative 
growth  and  silt  that  has  accumulated  on 
and  adjacent  to  the  ramp  so  a  40-foot 
wide  access  is  provided  to  the  ramp 
area  for  the  barge  to  dock  and  off-load 
the  SCSAs.  The  silt  and  soil  including 


shrubs  and  small  trees,  after  monitoring 
and  sampling  for  contamination  as 
necessary,  would  be  disposed  at  an 
approved  landHll  on  SRS.  CNSI 
estimates  approximately  17  cubic  yards 
of  sediment  would  be  dredged  20  feet  on 
either  side  of  the  centerline  of  the  SRS 
boat  ramp.  In  order  to  maintain 
compliance  with  the  Corps  of  Engineers 
nationwide  permit  CNSI  has  stated  that 
in  no  case  would  more  than  25  cubic 
yards  of  material  be  removed  from 
below  the  Savannah  River  ordinary  high 
water  mark.  During  the  time  frame 
between  the  two  proposed  SCSA  trips, 
the  area  around  the  SRS  boat  ramp 
would  be  protected  from  the  effects  of 
erosion  by  the  use  of  erosion  mats.  At 
the  termination  of  the  project,  CNSI 
would  restore  the  affected  floodplain 
contours  above  the  ordinary  high  water 
mark  to  preproject  conditions. 

Adherence  to  a  DOE  approved  soil 
erosion  control  plan  by  CNSI  would  be 
required  before  this  proposed  work  is 
initiated.  No  wetlands  on  the  SRS  would 
be  affected  by  this  project. 

In  accordance  with  DOE  regulations 
for  compliance  with  floodplain/wetland 
environmental  review  requirements  (10 
CFR  part  1022],  DOE  will  prepare  a 
floodplain/wetland  assessment  for  the 
proposed  action  and  the  alternatives. 
This  assessment  will  be  included  as  an 
appendix  to  the  Environmental 
Assessment  for  DOE  Permission  for  Off- 
Loading  Activities  to  Support  the 
Movement  of  Millstone  Unit  2  Steam 
Generator  Sub-Assemblies  Across  the 
Savannah  River  Site  (DOE/EA-0818}. 
The  Statement  of  Findings  for  this  action 
will  be  issued  in  accordance  with  10 
CFR  part  1022. 

DATES:  Comments  on  the  proposed 
actions  are  due  on  or  before  October  22, 
1992. 

ADDRESSES:  Send  comments  to: 
Floodplain/Wetlands  Conunents,  Mr. 
Stephen  R.  Wright,  U.S.  Department  of 
Energy,  Savannah  River  Field  OfPce, 
P.O.  Box  A,  Aiken,  South  Carolina 
29802,  phone  number  (803)  725-3957.  Fax 
comments  to:  (803)  725-8434. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Carol  M.  Borgstrom,  Director,  Office 
of  NEPA  Oversight  (EH-25),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 

Washington  DC  20585,  phone  number 
(202)  586-4600  or  (800)  472-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Millstone  Unit  2  in  Waterford, 
Connecticut,  is  retiring  its  two  steam 
generators.  Each  steam  generator  sub- 
assembly  (SGSA)  would  be  seal-welded, 
filled  with  concrete,  and  moved  to  the 
CNSI  facility  located  in  Barnwell 
County,  South  Carolina  for  disposal  as 


low-level  radioactive  waste.  Each  SGSA 
package  would  consist  of  a  steam 
generator  vessel,  top  hat,  tubes,  tube 
supports  and  concrete,  and  would  have 
a  total  radioactivity  calculated  at  1403 
curies.  The  major  radionuclides  are 
Cobalt-60/58,  Iren-55,  and  Nickle-63. 

Each  SGSA  package  would  be  loaded  on 
a  trailer  and  then  on  to  a  barge  in 
Connecticut  and  transported  to  CNSI 
separately.  The  loaded  truck-trailer 
combination  would  be  116  feet  long,  18 
ft.  wide,  20  ft.  high,  and  weigh  1,150,350 
pounds.  The  loaded  barge  would  be 
approximately  200  ft.  long  and  40  ft. 
wide,  draw  4  ft.  of  water,  and  be  pushed 
by  two  tugboats. 

CNSI  requests  DDE’s  permission  to 
modify  and  use  the  SRS  boat  ramp 
facility  and  SRS  roads  to  dock  and  move 
each  SGSA  package  across  SRS  to  the 
CNSI  facility.  There  is  no  other  ramp  on 
the  upper  Savannah  River  on  the  South 
Carolina  side  which  will  accommodate 
overweight  loads.  The  Georgia  side 
facilities  cannot  be  used  because  the 
Savannah  River  bridges  cannot  handle 
the  weight.  Therefore  other  means  of 
barge  transport  or  rail  movement  are  not 
reasonable  alternatives.  Overland 
transportation  of  the  SGSAs  is  also 
considered  unreasonable  because  of  the 
bridges  inability  to  support  the  weight. 
CNSI  has  contacted  the  State  of  South 
Carolina  for  a  permit  for  oversize/ 
overweight  loads  in  order  to  transport 
the  steam  generators  over  state  roads 
after  off-loading  at  SRS  to  the  CNSI 
burial  site  in  Barnwell  County,  South 
Carolina.  The  U.S.  Nuclear  Regulatory 
Commission  has  granted  a  certificate  of 
I  compliance,  dated  June  3, 1992,  to 
NorAeast  Nuclear  Energy  Company  for 
authority  to  use  the  package  for 
shipment  and  for  the  package  to  be 
shipped. 

Using  specialized  equipment,  CNSI’s 
contractor,  would  off-load  the  barge 
containing  the  SGSA  package  by 
pushing  the  bow  of  the  barge  against  the 
boat  ramp,  placing  transition  beams  on 
the  bow  of  the  barge  and  driving  the 
equipment  off  the  barge  and  moving  it 
across  SRS.  Special  operational  controls 
would  be  used  during  movement  of  the 
SGSA  packages.  The  movement  of  the 
SGSAs  would  require  spanning  two  SRS 
bridges  with  transition  beams  in  order 
to  accommodate  the  additional  weight. 
All  activities  on  SRS  related  to  the 
proposed  project  would  occur  in 
controlled-access  areas  on  federally- 
owned  property. 

A  location  map  showing  the  boat 
ramp  site  and  further  information  can  be 
obtained  from  the  Savannah  River  Field 
Office  fsee  “ADDRESSES”  above). 
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Issued  in  Washin^on,  DC,  on  October  5, 
1992. 

Everet  Beckner, 

Deputy  Assistant  Secretary  for  Defense 
Programs. 

[FR  Doc.  92-24523  Filed  10-6-92;  8:45  am] 
BNXINQ  CODE  SSSO-OI-M 


Renewal  of  the  Charter  of  the 
American  Statistical  Association 
Committee  on  Energy  Statistics 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463),  I 
hereby  certify  that  the  renewal  of  the 
charter  of  the  American  Statistical 
Association  Committee  on  Energy 
Statistics  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  of 
Energy  by  law.  This  determination 
follows  consultation  with  the  Committee 
Management  Secretariat  of  the  General 
Services  Administration,  pimsuant  to  41 
CFR  section  101-6.1029. 

The  purpose  of  the  Committee  is  to 
provide  advice  on  a  continuing  basis  to 
the  Administrator  of  the  Energy 
Information  Administration  (ElA), 
including: 

1.  Periodic  reviews  of  the  elements  of 
ELA  information  collection  and  analysis 
programs  and  the  provision  of 
recommendations; 

2.  Advice  on  priorities  of  technical 
and  methodological  issues  in  the 
planning,  operation,  and  review  of  ElA 
statistical  programs;  and 

3.  Advice  on  matters  concerning 
improved  energy  modeling  and 
forecasting  tools,  particularly  regarding 
their  functioning,  relevancy,  and  results. 

Further  information  concerning  this 
Committee  can  be  obtained  from  Rachel 
Murphy  (202)  586-3279. 

Issued  in  Washington,  DC,  on  October  2, 
1992. 

Howard  H.  Raiken, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  92-24359  Filed  10-6-92;  8:45  am] 
BILUNQ  CODE  64S0-01-M 


DOE  Response  to  Recommendation 
92-3  of  the  Defense  Nuclear  Facilities 
Safety  Board  Concerning  the  Conduct 
of  Operational  Readiness  Reviews 
Prior  to  Restart  of  the  HB-Une  at  the 
Savannah  River  Site 

agency:  Department  of  Energy. 
action:  Notice  and  Request  for  Public 
Comment. 

summary:  Pursuant  to  section  315(b)  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  42  U.S.C.  2286d(b),  the 
Department  of  Energy  (DOE)  hereby 


publishes  notice  of  a  response  of  the 
Secretary  of  Energy  (Secretary)  to 
Recommendation  92-3  of  the  Defense 
Nuclear  Facilities  Safety  Board, 
publisheddh  the  Federal  Register  on 
June  4, 1992,  (57  FR  23578)  concerning 
the  conduct  of  Operational  Readiness 
Reviews  prior  to  restart  of  the  HB-Line 
at  the  Savannah  River  Site  in  the  State 
of  South  Carolina. 

DATES:  Comments,  data,  views,  or 
argiiments  concerning  the  Secretary’s 
response  are  due  on  or  before  November 

6. 1992. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
Secretary's  response  to:  Defense 
Nuclear  Facilities  Safety  Board,  625 
Indiana  Avenue,  NW.,  suite  700, 
Washington,  DC.  20004. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Donald  F.  Knuth,  Deputy  Assistant 
Secretary  for  Operations,  Defense 
Programs,  Department  of  Energy,  1000 
Independence  Avenue  SW.,  Washington 
DC  20585. 

Issued  in  Washington,  DC,  on  September 

27. 1992. 

Mario  Fiori, 

Departmental  Representative  to  the  Defense 
Nuclear  Facilities  Safety  Board. 

[FR  Doc.  92-24360  Filed  10-6-92;  8:45  am] 
RLUNG  CODE  6450-«1-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP92-715-000,  et  al.] 

Liberty  Pipeline  Co.,  et  aL;  Natural  Gas 
Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Liberty  Pipeline  Co. 

[Docket  No.  CP92-715-000] 

September  25, 1992. 

Take  notice  that  on  September  21, 
1992,  Liberty  Pipeline  Company 
(Applicant)  Transco  Tower,  2800  Post 
Oak  Boulevard,  Houston  Texas  77056, 
filed  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  (NGA),  and  Section 
157.6  of  the  Commission's  Regulations 
application  for  Certificates  of  Public 
Convenience  and  Necessity  for 
authorization  to: 

(1)  Construct,  own  and  operate 
approximately  38.2  miles  of  30-inch  O.D. 
pipeline  and  related  facilities: 

(2)  Be  granted  a  blanket  certificate  of 
public  convenience  and  necessity  under 
Subpart  F  of  part  157  of  the 
Commission’s  Regulation's  authorizing 
certain  construction  and  operation  of 
facilities  and  certificate  amendments 


and  abandonment  under  Section  7  of  the 
NGA;  and 

(3)  Be  granted  a  blanket  certificate  of 
public  convenience  and  necessity  under 
Subpart  G  of  Part  284  of  the 
Commission's  regulations  authorizing 
the  transportation  of  natural  gas  for 
others. 

Applicant  is  a  partnership  consisting 
of  six  partners:  ANR  Atlantic  Pipeline 
Company,  a  wholly  owned  subsidiary  of 
ANR  Pipeline  Company  (ANR);  Edison 
Liberty  Transmission  Corporation,  a 
wholly  owned  subsidiary  of 
Consolidated  Edison  Corporation  of 
New  York,  Inc.  (ConEd);  North  East 
Liberty  Co.,  Inc.,  a  wholly  owned 
subsidiary  of  the  Brooklyn  Union  Gas 
Company  (BUG);  LBX  Transmission 
Corporation,  a  wholly  owned  subsidiary 
of  Long  Island  Lighting  Company 
(LILCO);  Texas  Eastern  Liberty  Inc.,  a 
wholly  owned  subsidiary  of  Texas 
Eastern  Transmission  Corporation 
(TETCO):  and  Transco  Liberty  Pipeline 
Company,  a  wholly  owned  subsidiary  of 
Transco  Gas  Company  (Transco). 

Applicant  proposes  to  construct,  own 
and  operate  approximately  38.2  miles  of 
new  30-inch  O.D.  pipeline  extending 
from  proposed  points  of  receipt  with 
TETCO  and  Transcontinental  Gas 
Pipeline  Company  (TGPL)  to  be  located 
in  the  Town  of  South  Amboy,  Middlesex 
County,  New  Jersey,  across  Raritan  Bay 
and  Lower  New  York  Bay  to  a  point 
offshore  proximate  to  Rockaway,  Long 
Island,  New  York.  The  pipeline  will 
come  onshore  on  Long  Island  at 
Rockaway  Beach,  proceed  through  Far 
Rockaway,  cross  the  extreme 
southwestern  comer  of  Nassau  County, 
skirt  the  southern  edge  of  John  F. 
Kennedy  International  Airport  and  then 
terminate  at  a  proposed  interconnection 
with  the  New  York  Facilities  System 
(NYFS)  downstream  of  a  metering  and 
regulating  station  proposed  to  be 
installed  by  Applicant  near  Howard 
Beach  in  Queens  County,  New  York. 

This  interconnection  will  be  the 
proposed  primary  point  of  delivery  to 
the  NYFS.  The  NYFS  is  owned  and 
operated  by  three  local  distribution 
companies  (LDCs),  BUG,  Con  Ed  and 
LILCO,  all  of  which  have  executed 
precedent  agreements  for  transportation 
service  to  be  provided  by  Liberty. 

In  addition  to  providing  transportation 
services  to  the  LDCs  that  serve  the  New 
York  metropolitan  area.  Applicant  will 
also  provide  transportation  services  to 
other  shippers,  including  the  Power 
Authority  of  the  State  of  New  York, 
KIAC  Partners  (KIAC)  and  Nissequoge 
Cogen  Partners  (NCP),  all  of  which  have 
executed  precedent  agreements  for 
transportation  service  to  be  provided  by 
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Applicant.  KIAC  and  NCP  are  proposed 
cogeneration  facilities.  It  is  claimed  that 
Liberty  will  have  the  ability  to  deliver 
substantial  new  incremental  quantities 
of  domestic  natural  gas.  Applicant 
states  further  that  it  is  the  intent  of  the 
LDC  shippers  to  use  Applicant  as  an 
alternate  point  of  delivery  for  supplies 
which  are  presently  authorized  to  be 
delivered  by  TETCO  and  TGPL  through 
existing  delivery  points. 

Applicant  is  a  transportation  only 
pipeline  which  will  be  connected 
directly  to  two  existing  interstate 
pipeline  systems,  TETCO  and  TGPL, 
and  indirectly  to  the  other  major 
interstate  pipeline  systems  of  ANR, 
Panhandle  Astern  Pipe  line  Company 
(Panhandle),  Texas  Gas  Transmission 
Corporation  (TGT)  and  Trunkline  Gas 
Company  (Trunkline).  Applicant’s 
shippers  have  contracted  with  the 
aforementioned  interstate  pipelines  to 
provide  upstream  transportation  service. 
TETCO,  TGT,  TGPL  and  Trunkline  will 
submit  complementary  applications  for 
authorization  to  construct  and  op>erate 
facilities  necessary  for  this 
transportation  service.  ANR  and 
Panhandle  will  transport  quantities  of 
'  naturcd  gas  for  various  of  the 
Applicant's  shippers  using  existing 
capacity  and  under  their  respective 
blanket  authorizations. 

Applicant’s  facilities  have  been 
designed  to  deliver  up  to  500,000  dt  per 
day  on  a  firm  basis.  Applicant  states 
that  this  capacity  has  been  fully 
subscribed. 

Applicant  will  be  a  project  financed 
pipeline  and  it  is  anticipated  that  the 
Applicant’s  capital  structure  will  consist 
of  75%  debt  and  25%  equity.  Applicant 
has  provided  a  proforma  tariff  which 
reflects  a  straight  fixed  variable  rate 
design,  includes  provisions  for  capacity 
release  and  assignment,  flexible  receipt 
and  delivery  points  and  limitations  on 
abandonment. 

Applicant  requests  expedited 
approval  of  its  application  and  the 
related  applications  filed  by  TETCO, 
TGPL,  TGT  and  Trunkline  so  that  all 
related  facilities  and  services  may  be  in 
place  by  November  2, 1994. 

Comment  date:  October  10, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Texas  Eastern  Transmission  Corp. 
[Docket  No.  CP92-716-0001 
September  25, 1992. 

Take  notice  that  on  September  21, 
1992  Texas  Eastern  Transmission 
Corporation  (Applicant),  P.O.  Box  1642, 
Houston,  Texas,  77251-1642,  filed  under 
section  7(c)  of  the  Natural  Gas  Act  and 
§  157.7  of  the  Federal  Energy  Regulatory 


Commission’s  (Commission)  regulations 
for  a  certificate  of  Public  Convenience 
and  Necessity  authorizing  Applicant  to: 
(a)  Perform  a  new  firm  incremental 
transportation  service  for  certain 
customers',  and  (b)  construct  and 
operate  the  associated  incremental 
facilities  required  to  perform  the  service, 
and  perform  incremental  open-access 
transportation  on  such  facilities. 

Applicant  requests  authorization  to 
provide  a  new  firm  transportation 
service  pursuant  to  proposed  Rate 
Schedule  FTS-10  for  Elizabethtown  Gas 
Company  (Elizabethtown),  a  local 
distribution  company,  and  Eastern 
Shore  Natural  Gas  Company  (Eastern 
Shore),  an  interstate  pipeline. 

Applicant  proposes  to  render  the  firm 
incremental  transportation  service  for 
Elizabethtown  from  the  point  of  receipt 
at  the  interconnect  of  Trunkline  Gas 
Company  (Trunkline)  and  Applicant  at 
M&R  2770  near  Applicant’s  mainline 
compressor  station  at  Lebanon,  Ohio. 
Applicant  proposes  to  transport  and 
deliver  up  to  29,000  Dth  per  day  (Dth/ 
d)  to  Elizabethtown  at  the  Applicant’s 
existing  Woodbine  M&R  Station  No.  275 
in  Middlesex  County,  New  jersey. 
Applicant  states  that  the  receipt  point 
on  its  system  for  Eastern  Shore’s 
volumes  would  be  the  interconnection  of 
its  system  and  various  pipeline  systems 
near  its  mainline  compressor  station  at 
Lebanon,  Ohio.  Applicant  would  then 
transport  up  to  1,000  Dth/dforthe 
account  of  Eastern  Shore  at  an  existing 
point  of  interconnection  between 
Applicant  and  facilities  of  Columbia 
Gas  Transmission  Corporation 
(Columbia)  at  M&R  70011  located  near 
Eagle,  Pennsylvania  and/or  M&R  71528 
located  near  Lancaster,  Pennsylvania. 

Applicant  also  requests  authorization 
to  construct,  install,  own  and  operate 
facilities  including  20.56  miles  of 
pipeline  and  modify  Applicant’s  existing 
metering  and  regulating  Station  No.  275 
in  the  States  of  Ohio,  Pennsylvania  and 
New  Jersey.  Applicant  proposes  to 
complete  the  construction  and 
installation  of  the  proposed  facilities  by 
November  1, 1994.  The  estimated  cost  of 
the  facilities  is  $39,355,400. 

Applicant  proposes  to  charge 
Elizabethtown  and  Eastern  Shore  initial 
rates  including  a  monthly  demand 
charge  of  $22,408  per  dth.  Any 
authorized  overrun  would  be  charged  at 
a  rate  equivalent  to  Applicant's 
currently  effective  Rate  Schedule  IT 
rate.  Applicant  requests  that  the 
Commission  authorize  these  initial  rates 
designed  on  a  100%  demand  charge 
basis,  for  the  proposed  service. 

Comment  date:  October  16, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


3.  Transcontinental  Gas  Pipe  Line  Corp. 

[Docket  No.  CP92-721-(X)0] 

September  25, 1992. 

Take  notice  that  on  September  21, 

1992  Transcontinental  Gas  Pipe  Line 
Corporation  (Applicant),  Post  Office  Box 
1396,  Houston,  Texas,  77251,  filed  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act,  as  amended,  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  (1)  the 
construction,  installation,  and  operation 
of  certain  facilities,  including  pipeline 
loop  and  related  compression  facilities 
and  certain  market  area  facilities,  and 
(2)  firm  transportation  service  of  up  to 
the  dekatherm  equivalent  of  115,000  Mcf 
per  day,  all  as  more  fully  set  forth  in  the 
Application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  under  the  instant 
Application,  it  would  provide  firm 
transportation  service  from  a  proposed 
interconnect  with  Texas  Eastern 
Transmission  Corporation  at  Leidy, 
Clinton  County,  Pennsylvania  to  a 
proposed  interconnect  with  Liberty 
Pipeline  Company  (Liberty)  near  ^uth 
Amboy,  New  Jersey.  In  order  to 
effectuate  the  instant  proposal,  and  in 
conjunction  with  various  other  related 
applications  being  filed  concurrently 
and  services  to  be  provided  under 
existing  authorizations,  shippers  shall 
contract  directly  with  sui^liers  of 
natural  gas  and  will  arrange  for  the 
delivery  of  these  purchase  quantities  to 
points  of  receipt  on  the  systems  of 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  and  ANR  Pipeline 
Company  (ANR).  Shippers  would 
deliver  or  cause  to  be  delivered  a 
maximum  total  volume  of  115,000  Mcf  of 
gas  per  day  (plus  downstream  fuel)  to 
Texas  Gas  and  ANR.  Such  quantities 
will  be  transported  by  Texas  Gas  and 
ANR  to  an  existing  interconnection  with 
Texas  Eastern  Transmission 
Corporation  (TETCO)  at  Lebanon,  Ohio, 
and  TETCO  will  then  transport  the 
volumes  to  a  proposed  interconnection 
with  Applicant  at  Leidy,  Pennsylvania 
for  delivery  by  Applicant  to  Liberty  at 
the  Applicant’s  South  Amboy 
interconnect  under  the  instant  proposal. 
The  shippers  who  have  contracted  with 
Applicant  for  upstream  transportation 
service  for  deliveries  to  Liberty  are 
Consolidated  Edison  Company  of  New 
York,  Inc.,  The  Brooklyn  Union  Gas 
Company,  Long  Island  Lighting 
Company,  KIAC  Partners  and 
Nissequogue  Cogen  Partners. 

Applicant  states  that  in  order  to 
effectuate  the  delivery  of  115,000  Mcf 
per  day  on  a  firm  basis,  new  pipeline. 
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pipeline  looping,  compression  facilities, 
and  market  area  facilities  must  be 
constructed  on  the  Applicant’s  system. 
The  proposed  new  facilities  include: 

(a)  New  16-inch  tap  on  24-inch  “A” 

M.P.  194.06.  to  receive  volumes  from 
TETCO  in  Clinton  County, 

Pennsylvania; 

(b)  10.51  mile  36-inch  Leidy  Loop  from 
M.P.  161.29 — M.P.  171.80  in  Lycoming 
and  Clinton  Counties,  Pennsylvania; 

(c)  6.67  mile  36-inch  Leidy  Loop  from 
M.P.  142.74 — M.P.  149.41  in  Lycoming 
County.  Pennsylvania; 

(d)  12,000  HP  of  additional 
compression  and  regulation  at  Station 
205  at  M.P.  1773.40  in  Lawrence 
Township,  New  Jersey; 

(e)  Regulator  Station  Expansion  at 
Milltown  Regulatory  Station  M.P. 

1790.84,  North  Brunswick,  New  Jersey: 

(f)  1.10  mile  28-inch  pipeline  segment 
from  the  existing  M&R  Station  in 
Morgan,  New  Jersey  northward  to  a 
proposed  M&R  Station  near  South 
Amboy,  New  Jersey; 

(g)  New  Delivery  Point,  including  an 
M&R  Station  in  South  Amboy,  New 
Jersey. 

Applicant  states  that  the  proposed 
facilities  are  estimated  to  cost 
$71,971,887.00  which  will  be  financed 
initially  through  short-term  loans  and 
funds  on  hand,  with  permanent 
financing  to  be  arranged  as  part  of 
Applicant’s  overall  long-term  financing 
program. 

Applicant  proposes  to  charge  a  rate 
under  proposed  Rate  Schedule  FT-2P 
based  on  an  incremental  cost  of  service 
and  a  straight  fixed-variable  rate  design 
methodology  and  will  charge  an  initial 
monthly  reservation  rate  of  $10.28  per 
Mcf  of  capacity  for  the  proposed  firm 
transportation  service. 

Comment  date:  October  16. 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

4.  Texas  Eastern  Transmission  Corp. 
[Docket  No.  CP92-71&-000] 

September  25, 1992. 

Take  notice  that  on  September  21, 
1992,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act,  as  amended  (NGA) 
and  the  Federal  Energy  Regulatory 
Commission’s  (Commission)  Regulations 
(18  CFR  157.7),  Texas  Eastern 
Transmission  Corporation  (Applicant), 
P.O.  Box  1642,  Houston  Texas,  77251- 
1642,  filed  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
applicant  to:  (a)  construct  and  operate 
certain  pipeline  additions  to  its  existing 
pipeline  S3r8tem,  and  (b)  to^nsport 
natural  gas  on  a  firm  incremental  basis 
for  certain  shippers  via  those  facilities 
under  new  Rate  Schedule  FTS-9. 


Applicant  requests  authorizations  to 
transport  a  total  of  115,811  dth  on  a  firm 
incremental  basis  under  its  new  Rate 
Schedule  FTS-9  from  Lebanon,  Ohio  to 
Leidy,  Peimsylvania  for  five  shippers. 
These  shippers  will  also  receive 
transportation  service  on  the  proposed 
Liberty  Pipeline  Company's  (Liberty) 
facilities.  The  gas  to  be  transported  will 
be  received  by  Applicant  at  Lebanon, 
Ohio  from  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  and  ANR 
Piepline  Company  (ANR)  and  will  be 
transported  by  Applicant  to  the 
Transcontinental  Gas  Pipe  Line  , 
Corporation  (Transco)  system  for  further 
transportation  by  Transco  to  Liberty’s 
facilities  at  South  Amboy,  New  Jersey. 

Applicant’s  proposal  in  this  docket  is 
part  of  one  of  the  two  upstream  pipeline 
strings  which  will  provide 
transportation  of  natural  gas  from 
domestic  sources  of  supply  to  the 
proposed  facilities  of  Uberty.  The 
facilities  of  Liberty  will  consist  of  a 
pipeline  extending  fi-om  the  points  of 
interconnection  with  the  Transco 
system,  and  that  of  the  Applicant  near 
South  Amboy,  New  Jersey  to  an 
interconnection  with  the  facilities  of  the 
New  Yoiic  Facilities  Group 
(Consolidated  Edison  of  New  York,  Inc., 
The  Brooklyn  Union  Gas  Company,  and 
Long  Island  Lighting  Company)  near  the 
John  F.  Kennedy  International  Airport 
Queens  New  York. 

The  proposed  facilities  in  this 
Application  include: 

(a)  Approximately  2.5  miles  of  30" 
pipeline  loop  and  5.07  miles  of  24" 
pipeline  replacement  between  Lebanon, 
Ohio  and  Five  Points,  Ohio; 

(b)  Approximately  22.4  miles  of  30" 
pipeline  loop  between  Five  Points,  Ohio 
and  Somerset,  Ohio; 

(c)  Approximately  2.94  miles  of  36" 
pipeline  loop  between  Berne,  Ohio  and 
Holbrook,  Pennsylvania; 

(d)  /^proximately  6.5  miles  of  36" 
pipeline  loop  between  Holbrook, 
Pennsylvania  and  Uniontown, 
Pennsylvania: 

(e)  Approximately  4.71  miles  of  36" 
pipeline  loop  between  Uniontown, 
Pennsylvania  and  Delmont, 
Pennsylvania; 

(f)  Approximately  9.07  miles  of  36" 
pipeline  loop  between  Delmont, 
Pennsylvania  and  Amagh, 
Pennsylvania; 

(g)  Approximately  5.52  miles  of  36" 
pipeline  loop  between  Lilly, 
Pennsylvania  and  Entriken, 
Pennsylvania; 

(h)  Approximately  5,350  horsepower 
of  additional  compression  at  the 
Lebanon  Compressor  Station,  Ohio  and 
piping  upgrade  at  the  Somerset 
Compressor  Station,  Ohio; 


(i)  Approximately  1,650  horsepower  of 
additional  compression  at  the  five 
points  Compressor  Station,  Ohio; 

(j)  Approximately  4,600  horsepower  of 
compression  at  the  proposed  Leidy 
Compressor  Station,  Pennsylvania; 

(k)  Pipe  modification  and  new 
impeller  for  the  existing  4,800 
horsepower  compressor  at  the  Perulack 
Compressor  Station,  Pennsylvania; 

(l)  A  new  metering  and  regulating 
station  at  the  proposed  interconnection 
of  Applicant’s  and  Transco’s  pipelines 
near  I^idy,  Pennsylvania. 

These  proposed  facilities  include 
approximately  58.71  miles  of  pipeline, 
and  11,600  horsepower  of  compression. 
The  cost  of  these  additions  is  estimated 
to  be  $104,197,400.  With  these  facilities 
Applicant  requests  authority  to 
transport  up  to  115,811  dth  oi  natural  gas 
per  day  for  five  shippers.  The  shippers 
are;  Consolidated  Edison  Company  of 
New  York,  Inc.,  The  Brooklyn  Union  Gas 
Company,  Long  Island  Lighting 
Company.  Nissequogue  Cogen  Partners 
and  KIAC  Partners. 

The  proposed  rates  under  Rate 
Schedule  FTS-0  is  a  one-part  100% 
demand  rate  of  $16,742  per  dth  and  an 
excess  natural  gas  transportation  rate  of 
$0.5504  per  dth.  Applicant  states  that  the 
FTS-9  Rate  Schedule  provides  for 
capacity  reallocation  by  the  FTS-9 
shippers. 

Comment  date:  October  16, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Texas  Eastern  Transmission  Corp. 
[Docket  No.  CP92-720-000] 

September  25, 1992 

Take  notice  that  on  September  21, 
1992,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act,  as  amended  (NGA) 
and  the  Federal  Energy  Regulatory 
Commission’s  (Commission)  Regulations 
(18  CFR  157.7),  Texas  Eastern 
Transmission  Corporation  (Applicant), 
P.O.  Box  1642,  Houston,  Texas,  77251- 
1642,  filed  an  application  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  (a)  construction 
and  operation  of  certain  pipeline 
additions  to  its  existing  pipeline  system, 
(b)  transportation  of  natui^  gas  on  a 
firm  incremental  basis  for  certain 
shippers  under  a  new  Rate  Schedule,  (c) 
shifting  delivery  of  natural  gas  currently 
being  delivered  to  New  York  area 
distribution  companies  at  Goethal’s 
Bridge  (M&R058)  to  the  proposed  South 
Amboy,  New  Jersey  delivery  point. 

Applicant  requests  authorization  to 
transport  128,333  dth  per  day  on  a  firm 
incremental  basis  under  new  Rate 
Schedule  FTS-8  fi^m  Lebanon,  Ohio  to 
South  Amboy,  New  Jersey  for  five 
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shippers  who  would  also  receive 
transportation  service  on  the  proposed 
Liberty  Pipeline  Company  (Liberty).  The 
gas  received  by  Applicant  at  Lebanon, 
Ohio  will  be  transported  upstream  by 
Trunkline  Gas  Company  (Trunkline), 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  and  ANR 
Pipeline  Company  (ANR).  Applicant’s 
proposed  transportation,  together  with 
transportation  on  Trunkline,  Panhandle, 
Texas  Gas,  and  ANR  upstream  of 
Lebanon,  Ohio,  will  provide  upstream 
transportation  for  volumes  to  be 
delivered  to  the  liberty  system. 
Applicant’s  proposal  in  this  docket  is 
part  of  one  of  the  two  upstream  pipeline 
strings  which  will  provide 
transportation  of  gas  from  domestic 
sources  of  supply  to  the  proposed 
facilities  of  Liberty. 

The  facilities  which  the  Applicant 
proposes  to  construct  in  this  application 
are; 

(a)  Approximately  12.74  miles  of  30" 
pipeline  loop  between  Five  Points,  Ohio 
and  Somerset,  Ohio; 

(b)  Approximately  10.79  miles  of  36" 
pipeline  replacement  between  Somerset, 
Ohio,  and  SummerHeld,  Ohio; 

(c)  Approximately  10.5  miles  of  36" 
pipeline  loop  between  Holbrook,  - 
Pennsylvania,  and  Uniontown, 
Pennsylvania; 

(d)  Approximately  9.40  miles  of  36" 
pipeline  replacement  between 
Uniontown,  Pennsylvania,  and  Bedford, 
Pennsylvania; 

(e)  Approximately  8.31  miles  of  36" 
pipeline  replacement  between  Bedford, 
Pennsylvania,  and  Chambersburg, 
Pennsylvania; 

(f)  Approximately  7.02  miles  of  36" 
pipeline  replacement  between  Eagle, 
Pennsylvania,  and  Lambertville,  New 
Jersey; 

(g)  Approximately  2.09  miles  of  42" 
pipeline  loop  between  Lambertville, 

New  Jersey,  and  Linden,  New  Jersey; 

(h)  Approximately  11.7  miles  of  24" 
pipeline  connecting  Applicant's  existing 
pipeline  system  in  South  Plainsfield, 

New  Jersey  to  a  proposed  point  of 
interconnection  with  Liberty’s  pipeline 
near  South  Amboy,  New  Jersey; 

(i)  Approximately  1,650  horsepower  of 
additional  compression  at  the  Somerset 
Compressor  Station; 

(j)  Approximately  11,000  horsepower 
of  additional  compression  at  the 
Holbrook  Compressor  Station, 
Pennsylvania; 

(k)  Approximately  1,650  horsepower 
of  additional  compression  at  the 
Uniontown  Compressor  Station, 
Pennsylvania; 

(l)  Approximately  15,000  horsepower 
of  additional  compression  at  the 


Marietta  Compressor  Station, 
Pennsylvania; 

(m)  1  new  meter  station  near  South 
Amboy,  New  Jersey,  for  delivery  into 
Liberty’s  proposed  pipeline; 

(n)  Replace  impeller  on  two  (2) 
existing  2750  horsepower  units  at  the 
Hanover  Compressor  station. 

These  additions  include 
approximately  72.10  miles  of  pipeline 
and  29,300  horsepower  of  compression. 
The  cost  of  these  facilities  is  estimated 
to  be  $166,045,400.  Applicant  requests 
authorization  to  transport  a  total  of 
128,333  dth  per  day  for  the  following 
shippers;  Consolidated  Edison  Company 
of  New  York  Inc.,  The  Brooklyn  Union 
Gas  Company,  Long  Island  Lighting 
Company,  Power  Authority  of  the  State 
of  New  York  and  Nissequoque  Cogen 
Partners. 

Applicant  proposes  to  have  the 
facilities  in  place  so  as  to  begin  service 
by  November  1, 1994,  or  such  later  date 
as  the  Liberty  facilities  and  necessary 
upstream  facilities  are  completed  and 
placed  in  service. 

Applicant  proposes  imder  Rate 
Schedule  FTS-6  a  one-part  100% 
demand  rate  of  $24,788  per  dth  and  an 
excess  natural  gas  transportation  rate  of 
$0.8149  per  dth.  It  is  stated  that  the  FTS- 
6  Rate  Schedule  provides  for  capacity 
reallocation  by  FTS-6  shippers. 

Comment  date:  October  16, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

6.  Texas  Eastern  Transmission  Corp.  and 
Trunkline  Gas  Co. 

[Docket  No.  CP92-717-000  and  CP92-718-0001 
September  25, 1992 

Take  notice  that  on  September  21, 

1992  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  and 
Trunkline  Gas  Company  (Trunkline), 
both  located  at  P.O.  Box  1642,  Houston, 
Texas,  77251-1642,  filed  a  joint 
application  in  Dockets  Nos.  CP92-717- 
000,  and  CP92-718-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  and 
§  157.7  of  the  Federal  Energy  Regulatory 
Commission’s  (Commission)  regulations 
imder  the  Natural  Gas  Act  for 
authorization  for  Texas  Eastern  or 
Trunkline  to  construct,  install,  own,  and 
operate  the  associated  facilities  required 
to  perform  firm  and  interruptible  open 
access  blanket  transportation  services. 

Texas  Eastern  is  concurrently  filing 
two  applications  for  authorization  to 
provide  new  incremental  transportation 
services  on  its  mainline  system  pursuant 
to  proposed  Rate  Schedule  FTS-6  and 
Fl^lO.  Certain  of  the  Rate  Schedule 
FTS-6  and  FTS-10  shippers  have  elected 
upstream  transportation  by  Panhandle 
Eastern  and  Trunkline  and  it  is  stated 


that  they  will  require  further 
transportation  through  the  Lebanon 
Lateral  to  arrive  at  Texas  Eastern’s 
system.  It  is  claimed  that  the  authorized 
capacity  of  the  Lebanon  Lateral  must  be 
increased  in  order  to  accommodate  fully 
delivery  of  the  volumes  to  Texas 
Eastern. 

Pursuant  to  section  7(c)  of  the  NGA 
and  §  157.7  of  the  Commission’s 
regulations,  applicants  seek  authority  to 
allow,  as  appropriate,  either  Texas 
Eastern  or  Trunkline  to  increase  the  size 
of  the  second  unit  already  certificated 
and  authorized  to  be  installed  and 
operated  at  Gas  City  from  2,300 
horsepower  to  3,400  horsepower.  In 
addition,  authorization  is  requested  to 
install  and  operate  a  5,350  horsepower 
gas  turbine  compressor  to  be  located 
near  Glen  Kam,  Ohio.  This  additional 
compression  on  the  Lebanon  Lateral  is 
required  to  provide  increased 
transportation  capacity  for  delivery  of 
natural  gas  to  Texas  Eastern’s  mainline 
system  at  its  Lebanon,  Ohio  compressor 
station.  The  estimated  cost  of  the 
facilities  is  approximately  $22,313,400. 

Applicants  state  that  inclusion  of  the 
facilities  and  related  capacity  proposed 
would  result  in  an  annual  net  economic 
benefit  of  approximately  $1,371,479  to 
existing  Texas  Eastern  shippers  on  the 
Lebanon  Lateral.  Texas  Eastern 
proposes  to  perform  transportation 
services  under  pending  Rate  Schedules 
LLT-1  and  LLT-2  as  proposed  in  Texas 
Eastern  Docket  No.  CP92-459-000  and 
Trunkline  Docket  No.  CP92-460-000. 

Rate  Schedule  LLT-1  will  provide  for 
firm,  incremental  open-access 
transportation  service.  Texas  Eastern  is 
not  proposing  to  increase  the  proposed 
initial  rates  under  LLT-1  and  LLT-2. 

Comment  date:  October  16, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  El  Paso  Natural  Gas  Co. 

[Docket  No.  CP90-2214^] 

September  28, 1992 

Take  notice  that  on  September  18, 
1992,  El  Paso  Natural  Gas  Company  (El 
Paso),  Post  Office  Box  1492,  El  Paso, 
Texas,  79978,  filed  a  motion  at  Docket 
No.  CP90-2214-004,  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  and  Rules 
212  and  2002,  et  seq.,  of  the 
Commission’s  Rules  of  Practice  and 
Procedure,  requesting  the  Commission  to 
amend  the  order  issued  August  1, 1991 
at  Docket  No.  CP90-2214-001  to  reflect 
the  facilities  actually  constructed,  all  as 
more  fully  set  forth  in  the  petition  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

0  Paso  states  that  the  Commission’s 
ordqr  issued  August  1, 1991  at  Docket 
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No.  CP90-2214-001  granted  certificate 
authorization  to  construct  and  operate 
the  facilities  comprising  its  North 
System  Expansion.  It  is  stated  that  the 
new  facilities  will  enable  El  Paso  to 
transport  increased  volumes  of  gas  fiom 
the  San  Juan  Basin  through  El  Paso’s 
San  Juan  Mainline  and  Permian-San 
Juan  Crossover  Systems. 

El  Paso  further  states  that  it  has 
completed  construction  of  the  facilities 
identified  above  and  placed  such 
facilities  into  service  as  of  April  1, 1992. 
However,  subsequent  to  receiving 
authorization  El  Paso  determined  that  it 
would  be  more  advantageous  to  install 
different  compressor  units  at  the  White 
Rock  and  Dilkon  Compressor  Stations. 

El  Paso  states  that  it  proposed  to 
install  a  12,000  ISO  horsepower  Solar 
Mars  gas  turbine  compressor  unit  at 
both  the  White  Rock  and  Dilkon 
Compressor  Stations.  However,  El  Paso 
identified  two  (2)  14,000  ISO  horsepower 
General  Electric  (“GE")  Frame  3 
compressor  units,  which  if  rebuilt,  could 
be  available  for  installation  at  the  White 
Rock  and  Dilkon  Compressor  Stations. 
Rather  than  purchase  new  Solar  Mars 
compressor  units,  El  Paso  elected  to 
rebuild  and  install  the  available  GE 
units  at  a  lower  total  cost. 

El  Paso  states  that  no  adverse  efiects 
will  result  firom  the  substitution  of  the 
GE  Frame  3  for  the  Solar  Mars  units. 

The  substitution  of  compressor  units 
with  a  different  horsepower  rating  will 
result  in  no  change  to  the  overall  project 
design  delivery  capacity  of  400  MMcf/ 
d  to  the  west-end  of  El  Paso’s  system.  El 
Paso’s  air  quality  permits  for  the  White 
Rock  tmd  Dilkon  Compressor  Stations 
were  based  on  a  14,000  ISO  horsepower 
compressor  unit.  Finally,  El  Paso  states 
there  will  be  no  adverse  effects  to  noise 
levels  from  the  substitution  of  the 
compressor  units. 

Comment  date:  October  19, 1992,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

8.  ’Trunkline  Gas  Co. 

[Docket  No.  CP92-704-000] 

September  28, 1992 

Take  notice  that  on  September  15, 
1992,  Trunkline  Gas  Company 
(Trunkline),  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP92-704-0(X)  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
sales  service  pro'dded  to  Illinois  Power 
Company  (Illinois  Power),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 


Trunkline  states  that  it  is  requesting 
authorization  to  abandon  sales  service 
provided  to  Illinois  Power  pursuant  to 
Trunkline’s  Rate  Schedule  P-1  of  its 
FERC  Gas  Tariff,  Original  Volume  Na  1 
and  a  contract  dated  October  12. 1961. 
Tnmkline  indicates  that  under  Rate 
Schedule  P-1,  Trunkline  provided  firm 
sales  service  to  Illinois  Power  of  up  to 
25,000  Mcf/d.  Trunkline  states  that 
Illinois  Power  provided,  and  Trunkline 
accepted,  notice  of  its  intent  to 
terminate  the  agreement  on  November  1, 
1986.  Trunkline,  therefore,  requests 
abandonment  authorization,  effective  on 
the  date  of  issuance  of  any  Commission 
order  granting  abandoiunent 
authorization  herein  of  its  contractually 
terminated  firm  sales  service  obligation 
provided  to  Illinois  Power  imder  Rate 
Schedule  P-1.  Trunkline  states  that  no 
facilities  are  proposed  to  be  abandoned 
in  the  instant  application. 

Comment  date:  October  19, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Texas  Gas  Transmission  Corp. 

[Docket  No.  CP92-730-000] 

September  8, 1992 

Take  notice  that  on  September  24, 
1992,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act,  Texas  Gas 
Transmission  Corporation  (Applicant), 
P.O.  Box  1160,  Owensboro,  Kentucky 
42302,  filed  an  Application  for  a 
Certificate  of  Public  Convenience  and 
Necessity  to  authorize  the  construction 
and  operation  of  facilities  necessary  to 
render  firm  transportation  service  for 
consolidated  Edison  Company  of  New 
York  Inc.  (Con  Ed),  Long  Island  Lighting 
Company,  The  Brooklyn  Union  Gas 
Company  (BUG)  and  KIAC  Partners,  an 
affiliate  of  BUG  (KIAC). 

Applicant  states  that  it  is  seeking 
authority  to  construct  and  operate 
facilities  to  expand  its  mainline  system 
in  order  to  accommodate  an  additional 
102,239  MMBtu  per  day  for  firm 
upstream  transformation  for  the  Liberty 
Shippers.^  Applicant  will  receive  gas  at 


*  Applicant's  application,  along  %vith  6ie 
applicationa  of  other  pipelines  providing  upstream 
tranapwtatioo  service,  is  part  of  a  project  to  bring 
additional  domestic  gas  supplies  to  various  markets 
in  the  Northeast.  In  addition  to  various  upstream 
transportation  arrangements,  this  project  involves 
the  oonstmction  of  a  new  natural  gas  pipeline  by  a 
partnership  known  as  Liberty  Pipeline  Company, 
extending  horn  points  of  receipt  with 
Transcontinental  Gas  Pipe  Line  Company  and 
Texas  Eastern  Gas  Tran^ssion  Corporation  near 
South  Amboy,  New  jersey,  across  lower  New  York 
Bay  to  a  new  delivery  point  located  near  the  John  P. 
Kennedy  international  Airport. 


various  points  on  its  system,  and 
transport  this  gas  under  S  284.223  of  the 
Commission’s  Regulations  and  its 
blanket  certificate  issued  in  Docket  No. 
CP88-686-000,  to  Texas  Eastern 
Transmission  Corporation  (TETCO)  at 
an  existing  interconnection  at  Lebanon, 
Ohio.  This  gas  would  then  be  delivered 
to  Liberty  Pipeline  Company  (Liberty). 

Applicant  requests  authority  to 
construct  and  operate  the  following 
additions  ot  its  system: 

(A)  10.10  Miles  of  36-inch  pipeline 
looping  on  Applicant’s  26-inch  Main 
Lines  and  extending  Northward  to  the 
south  end  of  previously  approved  36- 
inch  loop,  Ohio,  Hancock  and 
Breckinridge  Counties,  Kentucky, 

(B)  6.0  Miles  of  36-inch  pipeline 
looping  on  Applicant’s  26-inch  Main 
Lines,  beginning  at  the  South  end  of  the 
Existing  36-inch  No.  1  Line  and 
extending  southward  in  Jefferson 
County,  Kentucky; 

(C)  13.70  Miles  of  36-inch  pipeline 
looping  on  Applicant’s  26-inch  Main 
Lines,  beginning  at  the  North  End  of 
previously  approved  36-inch  loop  line 
and  extending  Northward  in  Oldham 
Coimty,  Kentucky,  and 

(D)  10.90  Miles  of  36-inch  pipeGasline 
looping  Applicant’s  26-inch  Main  Lines, 
beginning  at  the  Southend  of  previously 
approved  36-inch  loop  Line  and 
extending  southward  in  Butler  County, 
Ohio. 

'The  estimated  cost  of  these  facilities 
is  $54,000,000. 

Applicant  states  that,  although  the 
proposed  in  service  date  is  November  1, 
1994,  it  has  been  agreed  that  the  Liberty 
Shippers  will  not  incur  any  demand 
charge  responsibility  on  any 
transportation  segment  until  the  overall 
project  is  complete  and  in  service.  Thus, 
Applicant  requests  authority  to 
capitalize  interest  on  or  after  November 
1, 1994,  associated  with  the  facilities 
which  are  complete  and  would  be 
placed  in  service  except  for  delays 
associated  with  the  completion  of  the 
other  segments  comprising  the  overall 
project 

Comment  date:  October  19, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

10.  South  Georgia  Natural  Gas  Co. 
[Docket  No.  CP92-709-000J 
September  28, 1992 

Take  notice  that  on  September  15, 
1992,  South  Georgia  Natural  Gas 
Company  (South  Georgia),  Post  Office 
box  2563,  Birmingham.  Alabama  35202- 
2563,  filed  in  Docket  No.  CP92-709-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  a  portion  of 
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firm  transportation  service  performed 
for  Hve  existing  customers,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to  public 
inspection. 

South  Georgia  states  that  all  of  its 
firm  sales  customers  have  converted  all 


of  their  maximum  daily  quantities  to 
firm  transportation  service  on  South 
Georgia  pursuant  to  §  284.10  of  the 
Commission’s  Regulations.  South 
Georgia  also  states  that  in  conjimction 
with  their  respective  elections  to 
convert,  five  of  the  converting  customers 


request  reductions  in  the  level  of  firm 
transportation  service  they  acquired  as 
a  result  of  the  conversions.  It  is  stated 
that  the  five  customers  request  a 
reduction  of  firm  transportation  as 
follows: 


Customer 

Sales  volume 
converted  to 
firm 

transportation 

Mcfd 

Requested 
reduction  in 
firm 

transportation 

Mcfd 

New  level  of 
firm 

transportation 

Mcfd 

122 

61 

61 

249 

49 

200 

250 

100 

150 

244 

64 

180 

250 

65 

185 

South  Georgia  requests  that  the 
partial  abandonment  of  firm 
transportation  service  for  the  Town  of 
Meigs,  Georgia,  be  effective  on  March  1, 
1992.  South  Georgia  further  requests  that 
the  partial  abandonment  of  firm 
transportation  service  for  the  Cities  of 
Andersonville,  Colquitt  and  Shellman, 
Georgia  and  Decatur  County,  Georgia, 
be  effective  on  May  5, 1992. 

Comment  date:  October  19. 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

11.  Williams  Natural  Gas  Co. 

(Docket  No.  CP92-727-000] 

September  28, 1992 

Take  notice  that  on  September  23, 

1992,  that  Williams  Natural  Gas 
Company  (WNG),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docke^No. 
CP92-727-000  a  request  pursuant  to 
§§  157.205  and  157.216  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.216)  for 
authorization  to  abandon  the 
transportation  of  natural  gas  for  direct 
sale  to  the  City  of  Garden  City,  Kansas 
(Garden  City)  and  to  reclaim  measuring 
and  appurtenant  facilities  located  in 
Finney  County.  Kansas,  imder  WNG’s 
blanket  authorization  issued  in  Docket 
No.  CP82-479-000,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

WNG  seeks  authorization  to  abandon 
the  transportation  of  gas  for  direct  sale 
to  Garden  City  for  use  at  the  old  city 
solid  waste  dump  site  and  to  reclaim 
measuring  and  appurtenant  facilities 
located  in  Section  36,  Township  24 
South.  Range  33  West,  Finney  County, 
Kansas. 

WNG  states  that  Garden  City  notified 
WNG  that  they  no  longer  required  gas  at 
the  city’s  former  solid  waste  dump  site. 


WNG  states  that  the  cost  to  reclaim 
measuring,  regulating  and  appurtenant  . 
facilities  is  estimated  to  be 
approximately  $510. 

Comment  date:  November  12, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Williams  Natural  Gas  Co. 

[Docket  No.  CP92-728-000) 

September  28, 1992 

Take  notice  that  on  September  23, 

1992,  Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP92-728-000  a  request  pursuant  to 
§  157.205  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
abandon  the  transportation  of  gas  for 
direct  sale  to  Melvin  Garey  (MG)  and 
the  facilities  installed  for  the  delivery  of 
the  gas,  under  Williams’  blanket 
certificate  issued  in  Docket  No.  CP82- 
479-000,  all  as  more  fully  described  in 
the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williams  proposes  to  abandon  the 
transportation  of  natural  gas  for  MG  and 
the  associated  facilities  located  in 
Stanton  County,  Kansas.  It  is  stated  that 
the  gas  was  used  in  a  grain  dryer.  It  is 
asserted  that  Williams  would  reclaim 
measuring,  regulating  and  appurtenant 
facilities  used  for  the  delivenes.  It  is 
explained  that  MG  no  longer  requires 
gas  service  for  the  grain  dryer  and  the 
letter  requesting  the  abandonment  is 
included  in  the  request.  The  cost  of  the 
abandonment  is  estimated  at  $350. 

Comment  date:  November  12, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


13.  Northwest  Pipeline  Corp. 

[Docket  No.  CP92-729-000) 

September  28, 1992 

Take  notice  that  on  September  23, 

1992,  Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP92-729-000  a  request  pursuant  to 
§  157.205  of  the  Commission’s 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205),  for  authorization  to 
construct  and  operate  the  Nicholas 
Wash  meter  station  which  would  consist 
of  a  6-inch  orifice  meter,  a  4-inch  hot  tap 
and  appurtenances  t6  allow  natural  gas 
deliveries  for  Rocky  Mountain  Natural 
Gas  Company  (Rocky  Mountain),  an 
intrastate  pipeline  serving  communities 
in  Colorado,  under  the  certification 
issued  in  Docket  No.  CP82-433-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public- 
inspection. 

Northwest  states  that  the  Nicholas 
Wash  meter  station  will  be  located  on 
its  Nucla  Lateral  in  San  Miguel  County, 
Colorado,  and  will  have  a  design 
capacity  of  6,500  MMBtu  per  day  at  220 
psig.  Northwest  also  states  that  the  cost 
of  Ae  meter  station  is  estimated  to  be 
$248,878  and  that,  pursuant  to  the 
facilities  reimbursement  provisions  of  its 
transportation  tariff.  Northwest  will  not 
now  request  Rocky  Mountain  to  provide 
any  reimbursement  for  the  facilities.  In 
addition,  it  is  stated  that  deliveries  to 
the  Nicholas  Wash  meter  station  will 
occur  under  Rocky  Mountain’s  existing 
firm  transportation  agreement  and  under 
interruptible  transportation  agreements 
with  various  shippers,  all  as  authorized 
under  part  284  of  the  Commission’s 
Regulations. 
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Comment  date:  November  12, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

14.  Texas  Gas  Transmission  Cotp. 

[Docket  No.  CP92-728-000] 

September  29, 1992 

Take  notice  that  on  September  23. 

1989,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  3800  Frederica 
Street,  Owensboro,  Kentucky  42301, 
filed  in  Docket  No.  CP92-726-000  an 
application  pursuant  to  §  157.^5  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
delivery  point  for  Protein  Technologies 
International,  Inc.  (Protein 
Technologies),  in  Shelby  County, 
Tennessee,  under  Texas  Gas’  blanket 
certificate  issued  in  Docket  No.  CP82- 
407-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  Protein 
Technologies  currently  receives  gas 
service  from  Memphis  Light,  Gas  and 
Water  Division  (Memphis),  a  local 
municipal  distribution  company.  Texas 
Gas  also  states  that  over  the  past  year. 
Protein  Technologies  has  negotiated 
with  Memphis  in  an  effort  to  obtain  a 
more  economical  natural  gas  service 
and  was  unable  to  do  so.  In  view  of  this, 
it  is  stated.  Protein  Technologies 
requested  Texas  Gas  to  add  the 
proposed  delivery  point  in  order  to 
receive  gas  directly  from  Texas  Gas. 

It  is  stated  that  Protein  Technologies 
is  requesting  500  MMBtu  per  day  of  firm 
service  (with  an  annual  Ei-2  billing 
quantity  of  182,500)  for  a  primary  term  of 
two  years  and  year  to  year  thereafter, 
and  9,500  MMBtu  per  day  of 
interruptible  service  on  a  month-to- 
month  basis.  It  is  claimed  that  these 
services  would  be  provided  by  Texas 
Gas  pursuant  to  its  blanket  certificate 
issued  in  Docket  No.  CP88-686-000  and 
Section  284.223  of  the  Regulations. 

Texas  Gas  also  states  that  the 
applicable  rate  schedules  are  FT  and  IT 
Rate  Schedules  as  contained  in  its  FERC 
Gas  Tariff, 

Texas  Gas  further  states  that  its 
maximum  day  and  annual 
transportation  volumes  would  not  be 
significantly  affected. 

Comment  date:  November  12, 1992.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


15.  Columbia  Gas  Transmission  Corp. 
[Docket  No.  CP92-687-0001 
September  29, 1992 

Take  notice  that  on  September  1. 1992, 
Columbia  Gas  Transmission 
Corporation  (Columbia)  1700  MacCorkle 
Avenue,  SE.,  Charleston,  West  Virginia 
25314,  nied  an  abbreviated  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  (NGA),  as  amended,  and  Part 
157  of  the  Commission’s  Regulations  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  certain  natural  gas 
facilities  subject  to  the  jurisdiction  of 
the  Federal  ^ergy  Regulatory 
Commission  (Commission)  to  be  utilized 
for  firm  transportation  service,  under 
part  284  of  the  Commission’s 
Regulations,  of  16,200  Dth  per  day  of 
natural  gas  for  Indeck-Olean  Limited 
Partnership  (Indeck).  Volumes  will  be 
received  by  Columbia  at  an  existing 
interconnection  between  Columbia  and 
ANR  Pipeline  Company  (ANR)  and 
delivered  by  Columbia  to  Empire 
Exploration,  Inc.  (Empire),  an  intrastate 
pipeline,  at  a  proposed  interconnection 
between  Columbia  and  Empire  in 
Cattaraugus  County,  New  York  for 
transportation  and  re-delivery  by 
Empire  to  the  Indeck  cogeneration 
facility  in  Clean,  New  York,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

This  application  is  being  renoticed 
because  Staff  inadvertently  omitted  the 
following  facility  enhancements  that 
Columbia  will  make  pursuant  to 
§  2.55(a)  of  the  Commission’s 
regulations  (18  CFR  2.55(a)),  as  well  as 
constructions  that  will  be  performed  by 
Empire  and  Indeck: 

Item  2.55-1  Lewis  Run — 
Overpressure  Protection  from  Line  1862 
(1,000  psig  MAOP)  to  Line  4226  (770  psig 
MAOP),  Facilities  include  a  6-inch 
regulator  with  a  6-inch  bypass.  Located 
in  McKean  County,  Pa. 

Item  2.255-2  Emporium  Compressor 
Station — Install  compressor  remot  stop 
capability.  Located  in  Cameron  County, 
Pa. 

Item  2.55-3  Tamarack — 
Overpressure  protection  from  Line  1818 
(990  MAOP)  to  Line  1862  (755  MAOP). 
Facilities  include  an  8-inch  regulator. 
Located  in  Clinton  County,  Pa, 

Empire  will  construct  a  900- 
horsepower  compressor  station  at  the 
proposed  point  of  interconnection 
between  Columbia  and  Empire,  near 
Hartzfeld  Mountain.  Empire  will  also 
construct  an  8-inch  pipeline  from  its  new 
compressor  station  to  its  existing  8-inch 
pipeline,  approximately  800  feet  away. 
Indeck  will  construct  approximately 


1,000  feet  of  8-inch  service  line  from  an 
interconnection  with  Empire  to  its  new 
cogeneration  facility. 

Columbia  requests  authority  to 
construct  and  operate  the  follov\ring 
facilities  to  provide  the  service 
described  above: 

(1)  Delmont  Compressor  Station — 
Install  one  650-horsepower  unit  and 
related  equipment  and  buildings  in 
Westmoreland  County,  PA. 

(2)  Empire  Measuring  Station — 
Establish  a  point  of  interconnection  with 
Empire,  for  firm  transportation  service 
to  Indeck. 

The  cost  of  facilities  for  which 
Columbia  seeks  specific  authorization  is 
estimated  to  be  $3,774,440.  Indeck  will 
make  advance  contributions  in-aid-of- 
construction  equal  to  Columbia’s  facility 
costs,  plus  applicable  “gross  up"  for  tax 
purposes.  Columbia’s  cost  will  be 
limited  to  the  filing  fee  of  $39,440. 

Comment  date:  October  20, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

16.  National  Fuel  Gas  Supply 
Corporation 

[Docket  No.  CP92-732-000| 

September  29, 1992 

Take  notice  that  on  September  25. 

1992,  National  Fuel  Gas  Supply 
Corporation  (National).  10  Lafayette 
Square,  Buffalo,  New  York  14203,  filed  in 
Docket  No.  CP92-732-000  a  request 
pursuant  to  §§  157.205, 157.211, 157.212. 
and  157.216  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.211, 157.212, 

157.216)  for  authorization  to  construct 
and  operate  sales  taps,  add  a  delivery 
point,  and  abandon  a  pipeline  lateral 
under  National’s  blanket  certificate 
issued  in  Docket  No.  CP83-4-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

National  proposes  to  construct  and 
operate  7  sales  tap  connections  to  attach 
new  residential  customers  of  National 
Fuel  Distribution  Company,  an  existing 
(RQ)  wholesale  customer,  all  of  which 
are  located  in  Pennsylvania. 


Name 

Line 

County 

Annual 

Met 

Donald  E.  Schultz . 

T-3 

Clarion . 

150 

Daryl  McKinney . 

S 

Venango . 

150 

L 

Warren . 

150 

N-M47 

Mercer . 

150 

Raymond  Kavinskl.... 

H 

Warren . 

150 

Rocky  Ridge  Park . 

S 

Venartgo . 

2.900 

K-2 

Clarion . 

150 

W66 
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National  proposes  to  add  a  delivery 
point  required  to  provide  a  new  firm 
(FT)  transportation  service  to 
Distribution  at  an  interconnection  with 
Coliunbia  Gas  of  Penns3dvania,  Inc.,  in 
Wcuren  County,  Pennsj^vania.  National 
estimates  that  the  deliveries  would  be 
10,000  Mcf  on  a  peak  day  and  3,650,000 
Mcf  annually. 

National  proposes  to  abandcm  in 
place  approximately  5,200  feet  of  an  8- 
inch  lateral  line  know  as  Line  S. 

National  states  that  the  line  is  located  in 
Venango  County,  Pennsylvania,  and 
was  certificated  at  Docket  No.  G-328. 
National  further  states  that  althou^ 
there  was  one  customer  served  from  this 
line.  National  has  been  unable  to 
contact  that  customer;  the  customer  has 
not  used  any  gas  for  at  least  10  years; 
and  the  facility  served  is  a  seasonal 
dwelling  in  a  remote  location. 

Comment  date:  November  13, 1992,  in 
acc(»dance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

17.  ANR  Pipdine  Co. 

(Docket  No.  CP92-725-000] 

September  29, 1992 

Take  notice  that  on  September  23, 
1992,  ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  l^chigan 
48243.  filed  in  Docket  No.  CP9Z-72&-000 
an  application  pursuant  to  Section  7(b) 
of  the  Natural  Gas  Act  for  an  order 
granting  permission  and  approval  to 
abandon  a  transportation  service  for 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  effective  November  9, 
1992,  all  as  mwe  folly  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  states  that  by  order  issued 
October  31, 1972,  as  amended 
September  24, 1974,  in  Docket  No,  CP72- 
296,  the  Commission  authorized  a 
transportation  agreemmit  between  ANR 
and  Natural  dated  April  10, 1972,  as 
amended  October  15, 1973  and  August 
16, 1974.  ANR  further  states  that  the 
service  is  designated  as  ANR’s  Rate 
Sdiedule  X-31. 

ANR  says  that  the  term  of  the 
agreement  was  to  extend  for  20  years, 
and  year-to-year  thereafter  unless 
terminated  by  at  least  six  months’ 
written  notice.  ANR  indicates  that  the 
initial  term  expires  November  9, 1992. 
ANR  states  that  Natural  has  requested 
termination  of  the  agreement  to  be 
effective  November  9, 1992. 

Comment  date:  October  20, 1902,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 


18.  MfflHams  Natural  Gas  Co. 

[Docket  No.  (3*92-735-000) 

September  29, 1992 

Take  notice  that  on  September  25, 

1992,  Williams  Natural  Gas  Company 
(WNG),  P.O.  Box  3288,  Tulsa,  Oldahoma 
74101,  filed  in  Dodcet  No,  CP92-735-000 
a  request  pursuant  to  S  S  157.205  and 
157.216(b)  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  abandon  the 
transportation  of  natural  gas  for  direct 
sale  to  George  Schlosser  (Schlosser) 
located  in  Jackson  Coimty,  Missouri  and 
the  facilities  necessary  to  make  that  sale 
under  its  blanket  certificate  issued  in 
Docket  No.  (3*82-479-(XX),  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

WNG  states  that  Sdilosser  has 
requested  the  abandonment  of  the  sale 
and  facilities. 

Comment  date:  November  13, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

19.  Texas  Gas  Transmis^n  Cmp. 

[Docket  No.  CP92-734-OOOJ 
September  29, 1992 

Take  notice  that  on  September  25, 
1992,  pursuant  to  section  7  of  the 
Natm^  Gas  Act  (NGA)  Texas  Gas 
Transmission  Corporation  (Applicant), 
P.O.  Box  1160,  Owensboro,  Kentucky 
42302,  filed  in  the  above-referenced 
docket  an  Abbreviated  Application  for  a 
Certificate  of  Public  Convenience  and 
Necessity  to  authorize  the  construction 
and  operation  of  certain  facilities 
necessary  to  provide  firm  transportation 
service  for  the  Power  Authority  of  the 
State  of  New  York  (NYPA). 

Applicant  states  that  it  seeks  to 
construct  and  operate  facilities  to 
expand  its  mainline  system  in  order  to 
transport  an  additional  35,176  MMBtu 
per  day  for  NYPA.*  Applicant  will 
receive  the  gas  at  various  receipt  points 
on  its  pipeline  system  and  transport  the 
gas,  pursuant  to  Section  284.223  of  the 
Commission’s  regulations,  to  Texas 
Eastern  Transmission  Corporation 
(TETCO)  at  Lebanon,  Ohio  where  an 
existing  interconnection  is  present. 


*  Applicant's  api^cation  along  with  the 
Applications  of  other  pipelines  providing  upstream 
transportation  service,  is  a  part  at  an  integrated* 
pro)ect  to  bring  additioiial  domestic  gas  supplies  to 
various  incremental  markets  in  the  Northeast, 
known  as  The  Liberty  Projecf*  In  addition  to 
various  upstream  transportation  arrangements,  this 
project  inralves  the  constraction  of  a  new  natural 
gas  pipeline  a  partnership  known  as  Liberty 
Pipeline  Company,  extendinjg  from  points  of  receipt 
with  Transcontinental  Gas  Pipe  Line  Company  and 
Texas  Eastern  Gas  Transmission  Corporatkm  near 
South  Amboy.  New  fersey,  aorosa  lower  New  Yoric 
Bay  to  a  new  delivery  point  located  near  the  )ohn  F. 
Kennedy  International  Airport. 


Applicant  proposes  to  construct  and 
operate  the  following  additions  to  its 
Pipe  Line  system; 

1.  3.05  miles  of  SO-indb  pipeline 
looping  Applicant’s  26-inch  main  line, 
extending  north  to  the  south  end  of 
previously  filed  36-inch  lot^,  Ohio 
County,  Kentucky. 

2.  2.68  miles  of  36-inch  pipe  line 
looping  Applicant’s  26-iDch  main  lines, 
extending  north  to  the  south  end  of 
previously  filed  36-inch  loop,  Jefferstm 
County,  Kentucky. 

3.  2.37  miles  of  36-incb  pipe  line 
looping  Applicant’s  28-inch  main  lines, 
beginning  at  the  North  end  of  {Heviously 
filed  36-inch  loop  line,  and  extending  the 
line  north  to  Oldham  and  Trimble 
Counties,  Kentucky. 

4. 2.79  miles  of  36-inch  pipe  line 
looping  Applicant’s  264n^  main  lines, 
beginning  at  the  Dillsboro  Compressor 
Station,  and  extending  northward  to 
Dearborn  (Coimty,  Indiana.* 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
file  with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  a  motion  to 
intervene  or  a  jnotest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Cias  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  .of  the  Natiual  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  furdier  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  requir^  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 


*  the  “previously  filed"  38-iiidt  loops  referred  to 
in  the  description  of  facilities  are  those  loops  for 
which  authorization  is  being  sought  by  Applicant  in 
Docket  No.  CP92-730-000. 
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the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedxme  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission’s  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  92-24276  Filed  10-6-92;  8:45  am) 
BILUNO  CODE  6717-01-M 


Office  of  Fossil  Energy 

[FE  Docket  No.  92-92-NG] 

North  Canadian  Marketing  Corp.; 

Order  Granting  Blanket  Authorization 
to  Import  and  Export  Natural  Gas  From 
and  to  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE, 
ACTION:  Notice  of  an  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
North  Canadian  Marketing  Corporation 
blanket  authorization  to  import  up  to  146 
Bcf  and  to  export  up  to  40  ^f  of  natural 
gas  from  and  to  Canada  over  a  two-year 
term,  beginning  on  the  date  of  first 
import  or  export  after  December  31, 

1992. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  OfHce  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


Issued  in  Washington,  DC,  October  1, 1992. 
Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 

(FR  Doc.  92-24361  Filed  10-6-92:  8:45  am] 
BMXINQ  CODE  S4S0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4519-8] 

Clean  Air  Act;  Acid  Rain  Provisions 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  delegation  of 
administration  of  auctions  and  sales 
under  section  416  of  the  Clean  Air  Act 
from  the  Administrator  of  the 
Environmental  Protection  Agency  to  the 
Chicago  Board  of  Trade. 

SUMMARY:  Pursuant  to  title  IV  of  the 
Clean  Air  Act  (“the  Act’’),  the 
Administrator  must  promulgate 
regulations  to  reduce  emissions  of  sulfur 
dioxide  (SOz)  and  nitrogen  oxides 
(NOx),  precursors  of  acid  rain.  The 
centerpiece  of  the  SOz  control  program 
is  the  allocation  of  transferable 
allowances,  or  authorizations  to  emit 
SOz  which  are  distributed  in  limited 
quantities  for  existing  utility  units  and 
which  eventually  must  be  held  by  all 
utility  units  to  cover  their  SOz 
emissions.  These  allowances  may  be 
transferred  among  polluting  sources  and 
others,  so  that  market  forces  may  govern 
their  ultimate  use  and  distribution, 
resulting  in  the  most  cost-effective 
sharing  of  the  emissions  control  burden. 
In  addition,  the  Administrator  is 
directed  under  section  416  of  fhe  Act  to 
conduct  annual  auctions  and  sales  of 
allowances.  Auctions  and  sales  are 
expected  to  stimulate  and  support  such 
a  market  in  allowances  and  to  provide  a 
public  source  of  allowances,  particularly 
to  new  units  for  which  no  allowances 
are  allocated.  Today,  the  Administrator 
is  giving  notice  of  a  delegation  of 
authority  that  permits  the  Chicago  Board 
of  Trade  to  administer  such  auctions 
and  sales  on  EPA’s  behalf. 

EFFECTIVE  DATE:  This  delegation  of 
authority  is  effective  October  7, 1992. 
FOR  FURTHER  INFORMATION  CONTACT. 
Linda  Reidt  Critchfield,  Environmental 
Protection  Agency,  OAIAP/Acid  Rain 
Division  (6204)),  401  M  St,,  SW., 
Washington  DC  20460,  (202)  233-9087. 
SUPPLEMENTARY  INFORMATION: 

I.  Authority 

Pursuant  to  section  416(f)  of  the  Clean 
Air  Act,  the  Administrator  may  delegate 
or  contract  for  the  conduct  of  auctions 


or  sales  under  the  Administrator’s 
supervision  by  other  departments  or 
agencies  of  the  United  states 
Government  or  by  nongovernmental 
agencies,  groups,  or  organizations. 

II.  Background 

EPA  chose  to  delegate  the 
administration  of  the  auctions  and  sales 
to  an  organization  with  knowledge  and 
experience  in  such  areas.  This  decision 
was  supported  by  the  Acid  Rain 
Advisory  Committee  (ARAC)  and  others 
who  desired  EPA  to  find  a 
knowledgeable  organization  to  conduct 
the  auctions  and  sales. 

EPA  began  the  delegation  process  by 
requesting,  in  the  December  17, 1991 
Federal  Register,  proposals  to 
administer  the  auctions  and  sales.  EPA 
received  proposals  from  three 
organizations;  The  Chicago  Board  of 
Trade,  the  New  York  Mercantile 
Exchange,  and  Cantor  &  Fitzgerald 
Brokerage  Corporation.  EPA  followed  an 
objective  selection  process  that 
evaluated  each  applicant  on  criteria 
such  as  the  entities:  (1)  Ability  to 
process  and  manage  Hnancial 
instruments;  (2)  experience  in 
developing  and  using  transactional 
information  systems;  and  (3)  knowledge 
of  section  416  of  title  IV  of  the  Clean  Air 
Act.  Based  on  evaluation  of  the 
proposals,  EPA  selected  the  Chicago 
Board  of  Trade  (CBOT)  as  likely  to  be 
the  most  capable  administrator  of  the 
EPA  auctions  and  sales.  CBOT  was 
chosen  because  they  not  only  met,  but 
exceeded,  all  of  the  evaluation  criteria, 
specified  their  plans  to  implement  the 
auctions  and  sales,  and  demonstrated 
an  excellent  working  knowledge  of  the 
Acid  Rain  Program,  Also,  EPA  believes 
a  signiHcant  benefit  for  the  allowance 
market  is  created  by  having  an 
auctioneer  who  is  active  in  facilitating 
the  allowance  market. 

II.  Terms  of  the  Delegation 

The  delegation  of  authority  to  the 
CBOT  will  take  effect  today  and 
continue  for  three  years  with  a 
possibility  of  extension.  The 
Administrator  of  EPA  reserves  the  right 
to  revoke  the  delegation  at  any  time  but 
the  delegation  affords  the  CBOT  the 
same  privilege,  provided  CBOT  notihes 
EPA  no  later  than  12  months  prior  to 
termination  of  the  delegation.  The 
authority  being  delegated  to  the  CBOT 
relates  only  to  the  ministerial  aspects  of 
the  auctions  and  sales,  such  as  the 
collection  and  processing  of  auction  bids 
and  direct  sale  applications.  Functions 
relating  to  policy,  the  transfer  of 
allowances,  and  disbursement  of  money 
will  be  retained  by  the  EPA.  CBOT  will 
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perform  the  administration  of  the 
auctions  and  sales  without 
compensation  from  EPA,  nor  will  CBOT 
be  allowed  to  charge  fees  for  these 
functions.  CBOT  must  also  refrain  frcnn 
submitting  bids  for  allowances  in  the 
annual  auctions  and  comply  with 
stringent  conHdentiality  requirements 
for  administration  of  the  auctions. 
Lastly,  CBOT  will  be  required  to  adhere 
strictly  to  the  requirements  erf  section 
416  of  the  Act  and  40  CFR  part  73. 

Dated;  September  25, 1992. 

William  K.  Reilly. 

Administrator. 

[FR  Doc.  92-24345  Filed  10-6-02;  8:45  amj 
BILLING  CODE  6S60-50-M 


FEDERAL  MARfTIME  COMMISSION 

Agreemantfs)  Filed;  Port  of  Houston, 
etal. 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  bled  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  5  of 
the  Shipping  Act  of  1964. 

Interested  pcirties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Ofbee  of  the  Federal 
Maritime  Commission,  800  N.  Capitol 
Street  Interested  parties  may  submit 
protests  or  cixnments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
§  §  560.6  and/or  572.603  of  title  46  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  bl^  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-200698. 

Title:  Port  of  Houston/ Schroder 
Marine  Services,  Inc.  Terminal 
Agreement 

Parties: 

Port  of  Houston  Authority  (“Port”) 

Schroder  Marine  Services,  Inc. 

("Sdutider”) 

Filing  Party:  Martha  T.  Williams,  Staff 
Counsel,  Port  of  Houston  Authority,  Post 
Ofbee  Box  2562,  Houston,  Texas  77252. 

Synopsis:  The  agreement  provides  for 
the  allocatkm  erf  space  within  the  Port 
facility  to  Sediroder  for  its  use  to 
accommodate  cargo  which  it  handles. 


and  for  compensation  to  the  Port.  The 
Agreement  expires  December  31, 1993. 
Dated:  October  1, 1992. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  92-24260  Filed  10-6-92;  8:45  am] 
BILUNO  CODE  673P-01-M 


FEDERAL  RESERVE  SYSTEM 
[Docket  No.  R-0777] 

Branch  Closings 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Proposed  policy  statement 

summary;  The  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  is 
seeking  comment  on  a  proposed  policy 
statement  regarding  branch  closings  by 
state  member  banks.  The  proposed 
policy  statement  provides  guidance 
concerning  the  branch  closing 
provisions  of  section  228  of  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  (FDICIA),  specibcally 
the  requirements  that  insured  depository 
institutions,  including  state  member 
banks,  adopt  policies  for  branch 
closings  and  provide  notice  before 
closing  any  brancL 

DATES:  Comments  must  be  submitted  on 
or  before  December  4, 1992. 

ADDRESSES;  Comments,  which  should 
refer  to  Docket  No.  R-0777,  may  be 
mailed  to  Mr.  William  Wiles,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  Constitution 
Avenue  NW.,  Washington,  DC  20551, 
Comments  addressed  to  Mr.  Wiles  may 
also  be  delivered  to  the  Board's  mail 
room  between  8:45  a.m.  and  5n5  p.m., 
and  to  the  security  control  room  outside 
of  those  boors.  Both  the  mail  room  and 
control  room  are  accessible  from  the 
courtyard  entrance  on  20th  Street 
between  Constitution  Avenue  and  C 
Street,  NW.  Comments  may  be 
inspected  in  room  B-1122  between  9  a.m. 
and  5  p.m.,  except  as  provided  in  §  261.8 
of  the  Board’s  Rules  Regarding 
Availability  of  Information,  12  CFR 
261.8. 

FOR  FURTHER  MFORMATION  CONTACT: 

Oliver  L  Ireland,  Associate  General 
Coimsel  (202/452-3625),  Gregory  A.  Baer, 
Senior  Attorney  (202/452-3236),  Legal 
Division;  Glenn  &  Loney,  Assistant 
Director  (202/452-3585),  Beverly  C. 

Smith,  Review  Examiner  (202/452-3946), 
Division  of  Consumer  and  Conununity 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System.  For  the  hearing 


impaired  o/i7y.  Telecommunication 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202/452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  NW., 
Washington,  DC  20551. 

SUPPLEMENTARY  INFORMATION: 

Background  Information 

Section  228  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDICIA)  added  a  new  section  39 
to  the  Federal  Deposit  Insurance  Act 
(FDI  Act).*  New  section  39  took  effect 
upon  enactment  of  FDICIA  on  December 
19, 1991,  The  law  requires  each  insured 
depository  institution,  including  state 
member  banks,  to  give  90  days  prior 
written  notice  of  any  branch  closing  to 
its  federal  regulator  and  to  branch 
customers,  to  post  notice  at  the  branch 
site  at  least  30  days  prior  to  closing,  and 
to  develop  a  pohey  with  respect  to 
branch  closings.  ']^e  notice  to  the 
regulator  must  include  a  detailed 
statement  of  the  reasons  for  the  decision 
to  close  the  branch  and  information  in 
support  of  those  reasons. 

The  Board  has  developed  a  proposed 
policy  statement  applying  section  39  to 
state  member  banks,  and  the  Board  is 
seeking  public  comment  on  that 
proposal.  Because  section  39  applies  to 
all  insured  depository  institutions,  each 
of  the  Federal  banking  agencies  will  be 
required  to  monitOT  compliance  with  its 
requirements.  Accordingly  the  Board 
has  worked  with  the  other  Federal 
banking  agencies  to  develop  a 
consistent  approach  to  section  39,  and 
these  efforts  will  continue  in  developing 
a  final  policy  statement.  At  the  same 
time,  however,  each  agency  also  has 
existing  rules,  regulations,  and  policies 
that  are  affected  by  section  39,  and  the 
policies  of  the  agencies  will  differ 
accordingly. 

Issues  for  Specific  Ccmiment 

The  Board  seeks  comments  on  all 
aspects  of  its  proposed  policy  statement, 
fri  addition,  the  Board  invites  comments 
on  the  following  specific  issues: 

1.  Definition  of  "branch.”  Section  39 
requires  any  insured  depository 
institution  Aat  proposes  to  close  a 
branch- to  provide  prior  notice  to  its 
Federal  banking  agency  and  the 
customers  of  the  branch.  The  proposed 
policy  statement  defines  “branch”  in  the 
same  manner  as  the  FDI  Act  defines 
“domestic  branch,”  thereby  including 


>  Dim  to  an  error  in  drafting,  section  132  of 
FDICIA  also  adds  a  new  section  39  to  the  FDI  .4ct 
The  section  39  of  the  FDI  Act  added  by  section  228 
of  FDICIA  is  codified  at  12  U.S.C.  1831p. 
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any  domestic  facility  of  a  state  member 
bank,  other  than  its  main  office,  where 
deposits  are  received,  checks  are  paid, 
or  money  is  lent.  In  addition  to 
traditional  brick  and  mortar  branches, 
the  Board  believes  that  the  law  applies 
to  closings  of  other  types  of  domestic 
facilities  that  constitute  branches, 
including  ATMs,  drive-in  facilities,  and 
mobile  branches. 

2.  Branch  relocations.  Because  section 
39'  applies  only  to  plans  to  “close”  a 
branch,  the  Board  is  not  interpreting 
section  39  to  require  notice  in  case,  of  a 
branch  relocation.  The  Board’s 
regulations  currently  pro'vide  that  an 
application  to  establish  a  branch  need 
not  be  filed  in  the  case  of  a  “mere 
relocation  of  an  existing  branch  in  the 
immediate  neighborhood  without 
affecting  the  nature  of  its  business  or 
customers  served."  See  12  CFR 
208.9[bM7);  see  also  F.R.R.S.  a-419.  The 
Board  is  proposing  to  adopt  the  same 
test  for  relocation  for  purposes  of 
branch  closings  as  it  currently  employs 
for  applications  to  establish  branches. 
Thus,  if  a  branch  relocation  occurs 
under  circumstances  such  that  no 
application  to  establish  a  branch  would 
be  required,  then  no  branch  closing 
notice  would  be  required. 

3.  Operation  of  branches  during 
option  period.  Under  the  standard 
agreements  of  the  FDIC  and  RTC,  an 
acquirer  that  assumes  some  or  all  of  the 
assets  and  liabilities  of  cLO  institution 
placed  into  conservatorship  or 
receivership  may  also  operate  one  or 
more  of  the  branches  of  the  failed 
institution  temporarily  until  it  decides, 
during  an  option  period  (generally  90-180 
days),  whether  to  purchase  or  lease  tlie 
branch  or  to  transfer  it  back  to  the  FDIC 
or  RTC. 

The  question  has  arisen  whether  an 
acquirer  that  decides  not  to  exercise 
such  an  option  has  closed  a  branch  for 
purposes  of  section  39.  The  language,  of 
the  statute  is  ambiguous  on  this  point, 
and  application  of  the  notice 
requirement  in  such  cases  would  appear 
to  defeat  rather  than  serve  the  purposes 
of  the  statute.  The  RTC  and  FDIC 
encourage  an  acquirer  to  occupy 
temporarily  any  ^anch  that  the  acquirer 
is  unsiire  about  acquiring  permanently; 
this  temporary  arrangement  not  only 
may  lead  the  acquirer  eventually  to 
decide  to  take  the  branch,  it  also  serves 
as  a  convenience  to  customers. 
However,  if  section  36-  were  interpreted 
to  require  an  acquirer  to  remain  in  the 
branch  9Q  days  after  a  decision  that  it 
does  not  wish  to  acquke  the  branch, 
then  acquirers  would  be  more  reluctant 
to  occupy  a  branch  temporarily,  or 
would  reprice  their  bids  (at  a  cost  to  the 


government)  to  reflect  the  additional 
cost  imposed  by  the  notice  requirement 
Under  the  proposed  policy  statement 
the  90-day  notice  requirement  does  not 
apply  when  an  acquiring  state  member 
bank  operates  branches  of  a  failed 
institution  on  an  interim  basis,  so  long 
as  the  branches  are  closed  prior  to 
expiration  of  the  acquirer’s  branch 
acquisition  option  period.  If  a  state 
member  bank  were  to  exercise  its 
branch  acquisition  option  and  acquire 
such  a  branch,  the  bank  would  be 
required  to  comply  with  the  statutory 
notice  requirements  if  it  later  decided  to 
close  the  branch. 

4.  Identifying  customers  of  the  branch. 
The  proposed  policy  statement  permits 
each  state  member  bank  to  determine 
which  of  its  patrons  will  be  identified  as 
customers  of  a  particular  branch.  The 
proposed  policy  statement  requires  a 
good  faith  determination  using  a 
reasonable  method  developed  by  the 
bank.  One  reasonable  method  that  a 
state  member  bank  could  use  is  to 
allocate  a  customer  to  a  branch  based 
on  where  the  customer  opened  his  or  her 
deposit  or  loan  account. 

Proposed  PoHcy  Statement  for  State 
Member  Banks  Concerning  Branch 
Closing  Notices  and  Policies 

Purpose 

This  policy  statement  provides 
guidance  to  state  member  banks 
concerning  the  statutory  requirements 
that  a  bank  provide  prior  notice  of  any 
branch  closing  and  establish  internal 
policies  for  branch  closings. 

Background 

The  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(PDICIA)  was  enacted  on  December  19, 
1991.  Section  228  of  the  FDICIA  adds  a 
new  section  39  to  the  Federal  Deposit 
Insurance  Act  (FDI  Act)  and  imposes 
notice  requirements  on  insured 
depository  institutions®^  that  propose 
branch  closings.  The  provision  became 
effective  on  December  19, 1991.  As  the 
federal  banking  agency  that  supervises 
state  member  banks,  the  Board  is 
charged  with  administering  section  39 
for  those  institutions. 

The  law  requires  an  insured 
depository  institution  to  submit  a  notice 
of  any  proposed  branch  closing  to  the 
appropriate  Federal  banking  agency  no 
later  than  90  days  prior  to  the  date  of 
the  proposed  branch  closing.  The 
required  notice  must  include  a  detailed 


*  An  insured  depository  institution  means  any 
bank  or  savings  as8ocia>tion,  as  defined  in  Section  S 
of  the  FEU  Act,  the  deposits  of  which  are  insured  by 
the  FederaF  Deposit  insurance  Corporation  (FDIC). 
The  term  indudes  staitu  member  banka. 


Statement  of  the  reasons  for  the  decision 
to  close  the  branch  and  statistical  or 
other  information  in  support  of  such 
reasons. 

The  law  also  requires  an  insured 
depository  institution  to  notify  its 
customers  of  the  proposed  closing.  The 
institution  must  mail  the  notice  to  the 
customers  of  the  branch  proposed  to  be 
closed  at  least  90  days  prior  to  the 
proposed  closing.  The  institution  also 
must  post  a  notice  to  customers  in  a 
conspicuous  manner  on  the  premises  of 
the  oranch  proposed  to  be  closed  at 
least  30  days  prior  to  die  proposed 
closing. 

Additionally,  the  law  requires  each 
institution  to  adopt  policies  regarding 
closings  of  branches  of  the  institution. 

Applicability 

Under  section  3  of  the  FDI  Act,  a 
“branch”  is  defined  as  any  domestic 
facility  of  an  insured  depository 
institution,  other  than  its  main  office, 
where  deposits  are  received,  checks  are 
paid,  or  money  is  lent.  Thus,  in  addition 
to  a  traditional  brick  and  mortar  branch, 
section  39  of  FDICIA  applies  to  the 
closing  of  any  facility  that  constitutes  a 
branch,  including  an  automated  teller 
machine  (ATM),  drive-in  facility,  and 
mobile  branch. 

A  state  member  bank  must  file  a 
branch  closing  notice  for  a  branch 
closing  occurring  in  the  context  of  a 
merger,  consolidation  or  other  form  of 
acquisition,  whether  or  not  such 
transaction  is  subject  to  expedited 
approval  under  the  Bank  Merger  Act  tl2 
U.S.C.  1828).  The  parties  to  such  a 
transaction  should  determine  which 
party  will  give  the  notice.  Thus,  for 
example,  the  purchaser  may  give  the 
notice  prior  to  consummation  of  the 
transaction  where  the  purchaser  intends 
to  close  a  branch  following 
consummation,  or  the  seller  may  give 
the  notice  because  it  intends  to  close  a 
branch  at  or  prior  to  consummation.  In 
the  latter  example,  if  the  transaction 
were  to  close  ahead  of  schedule,  the 
purchaser,  if  authoraed  by  the  Board, 
could  operate  the  branch  to  complete 
compliance  with  the  90-day  requirement 
without  the  need  for  an  additional 
notice. 

Secticm  39  would  not  afqjly  to  an 
interrupticMi  of  service  causri  by  art 
event  beyond  the  institutton’s  control 
[e.g.,  act  of  God,  fire),  as  the  state 
member  bank  would  not  have  ckieed  the 
branch.  Section  39  would  apply, 
however,  if  the  state  member  bank  were 
to  decide  to  close  or  not  reopen  the 
branch  following  the  incident.  Although 
prior  notice  would  not  be  possible  in 
such  a  case,  the  bank  should  notify  the 
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customers  of  the  branch  and  the  Board  treatment.  The  Board  will  decide  contingent  upon  an  event.  For  example. 


in  the  manner  speciHed  by  section  39  as 
soon  as  possible  after  the  decision  to 
close  the  branch  has  been  made. 

The  law  does  not  apply  where  a 
branch  undergoes  a  change  in  name, 
location,  or  services  but  continues  to 
meet  the  definition  of  branch  and  any 
change  in  location  is  within  the  same 
immediate  neighborhood  and  does  not 
a^ect  the  nature  of  the  business  or 
customers  served.  Thus,  the  law  does 
not  apply  to: 

•  Mergers,  consolidations,  or  other 
acquisitions,  including  branch  sales, 
which  will  not  result  in  any  branch 
closings; 

•  Change  of  services  at  a  branch  so 
long  as  the  remaining  facility  constitutes 
a  branch,  such  as  where  loan  services 
are  removed  from  a  branch  that  will 
continue  to  offer  deposit  services,  or 
where  a  traditional  brick  and  mortar 
branch  is  converted  to  an  ATM: 

•  A  branch  relocation,  within  the 
meaning  of  the  Board's  existing 
regulation,  12  CFR  208.9(b)(7). 

bi  addition,  section  39  does  not  apply 
when  a  branch  ceases  operation  but  is 
not  closed  by  a  state  member  bank. 

Thus,  the  law  does  not  apply  to: 

•  A  temporary  interruption  of  service 
caused  by  an  event  beyond  the 
institution’s  control,  if  the  insured 
depository  institution  plans  to  restore 
branching  services  at  the  site  in  a  timely 
manner: 

•  Transferring  back  to  the  FDIC  or 
Resolution  Trust  Corporation,  pursuant 
to  the  terms  of  an  acquisition  agreement, 
a  branch  of  a  failed  bank  or  savings 
association  operated  on  an  interim  basis 
in  connection  with  the  acquisition  of  all 
or  part  of  a  failed  bank  or  savings 
association. 

Notice  of  Branch  Closing  to  the  Board 

The  law  requires  an  insured 
depository  institution  to  give  notice  of 
any  proposed  branch  closing  to  the 
appropriate  Federal  banking  agency  no 
later  than  90  days  prior  to  the  date  of 
the  proposed  branch  closing.  The 
required  notice  must  include  the 
following: 

•  IdentiHcation  of  the  branch  to  be 
closed; 

•  The  proposed  date  of  closing; 

•  A  detailed  statement  of  the  reasons 
for  the  decision  to  close  the  branch;  and 

•  Statistical  or  other  information  in 
support  of  such  reasons  consistent  with 
the  institution's  written  policy  for 
branch  closings. 

If  a  state  member  bank  believes 
certain  information  included  in  the 
notice  is  confidential  in  nature,  the  bank 
should  prepare  such  information 
separately  and  request  confidential 


whether  to  treat  such  information 
confidentially  imder  the  Freedom  of 
Information  Act  (5  U.S.C,  552)/ 

Notice  of  Branch  Closing  to  Customers 

The  law  requires  a  state  member  bank 
that  proposes  to  close  a  branch  to 
provide  notice  of  the  proposed  closing  to 
the  customers  of  the  branch.  A  customer 
of  a  branch  is  a  patron  of  a  state 
member  bank  who  has  been  identified 
with  a  particular  branch  by  such 
institution  through  use,  in  good  faith,  of 
a  reasonable  method  for  allocating 
customers  to  specific  branches.  A  state 
member  bank  that  allocates  customers 
to  its  branches  based  on  where  a 
customer  opened  his  or  her  deposit  or 
loan  account  will  be  presumed  to  have 
reasonably  identified  each  customer  of  a 
branch.  A  state  member  bank  need  not 
change  its  recordkeeping  system  in 
order  to  make  a  reasonable 
determination  of  who  is  a  customer  of  a 
branch.  If  a  state  member  bank  cannot 
reasonably  identify  the  customers  of  a 
particular  branch  using  its  current 
recordkeeping  system,  it  may  satisfy  the 
requirements  of  section  39  by  notifying 
all  of  its  deposit  and  loan  customers. 

Under  section  39,  the  bank  must 
include  a  customer  notice  at  least  90 
days  in  advance  of  the  proposed  closing 
in  at  least  one  of  the  regular  account 
statements  mailed  to  customers,  or  in  a 
separate  mailing.  If  the  branch  closing 
occurs  after  the  proposed  date  of 
closing,  no  additional  notice  is  required 
to  be  mailed  to  customers  (or  provided 
to  the  Board)  if  the  state  member  bank 
acted  in  good  faith  in  projecting  the  date 
for  closing  and  in  subsequently  delaying 
the  closing. 

The  mailed  customer  notice  should 
state  the  location  of  the  branch  to  be 
closed,  the  proposed  date  of  closing,  and 
either  identify  where  customers  may 
obtain  service  following  the  closing  date 
or  provide  a  telephone  number  for 
customers  to  call  to  determine  such 
alternative  sites. 

Under  section  39,  a  bank  also  must 
post  notice  to  branch  customers  in  a 
conspicuous  manner  on  the  branch 
premises  at  least  30  days  prior  to  the 
proposed  closing.  This  notice  should 
state  the  proposed  date  of  closing  and 
identify  where  customers  may  obtain 
service  following  that  date  or  provide  a 
telephone  number  for  customers  to  call 
to  determine  such  alternative  sites.  A 
bank  may  revise  the  notice  to  extend  the 
projected  date  of  closing  without 
triggering  a  new  30-day  notice  period. 

In  some  situations,  a  bank,  in  its 
discretion  and  to  expedite  transactions, 
may  mail  and  post  notices  to  customers 
of  a  proposed  branch  closing  that  is 


in  the  case  of  a  proposed  merger  or 
acquisition,  a  bank  may  notify 
customers  of  its  intent  to  close  a  branch 
upon  approval  by  the  appropriate 
Federal  banking  agency  of  the  proposed 
merger  or  acquisition. 

Policies  for  Branch  Closings 

The  law  requires  all  insured 
depository  institutions  to  adopt  policies 
for  branch  closings.  Each  state  member 
bank  with  one  or  more  branches  must 
adopt  such  a  policy.  If  a  bank  currently 
has  no  branches,  it  must  adopt  a  policy 
for  branch  closing  before  it  establishes 
its  first  branch.  The  policy  should  be  in 
writing  and  meet  the  size  and  needs  of 
the  state  member  bank. 

Each  branch  closing  policy  adopted 
pursuant  to  section  39  should  include 
factors  for  determining  which  branch  to 
close  and  which  customers  to  notify, 
and  procedures  for  providing  the  notices 
required  by  the  statute. 

Compliance 

As  part  of  each  Community 
Reinvestment  Act  (CRA)  examination, 
the  Board  will  examine  for  compliance 
with  section  39  of  FDICIA  to  determine 
whether  the  state  member  bank  has 
adopted  a  branch  closing  policy  ancT 
whether  the  state  member  bank 
provided  the  required  notices  when  it 
closed  a  branch.  If  a  state  member  bank 
fails  to  comply  with  section  39,  the 
Board  may  make  adverse  Hndings  in  the 
CRA  evaluation  or  take  appropriate 
enforcement  action. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  1, 1992. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  92-24307  Filed  10-6-92;  8:45  am) 
BILUNC  CODE  6210-01-F 


Banc  One  Corporation,  et  al.; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Hoiding  Companies; 
and  Acquisitions  of  Nonbanking 
Companies 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  for 
the  Board’s  approval  under  section  3  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
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Y  (12  CFR  225.21(a]]  to  acquire  or 
control  voting,  securities,  or  assets  of  a 
company  engaged  in  a  nonbanking, 
activity  that  is  listed  in  §  225^25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding,  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  win  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  rusted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  29,. 
1992. 

A.  Fed(»al  Reserve  Bank  ot  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President).  1455 
East  Sixth  Street  Cleveland,  Ohio  44101: 

1.  Banc  One  Corporation,  Columbus, 
Ohio,  and  Banc  One  Alpha  Corporation, 
Columbus,  Ohio;  to  merge  with  Valley 
National  Corporation,  Phoenix,  Arizona, 
and  thereby  indirectly  acquire  The 
Valley  National  Bank  of  Arizona, 
Phoenix,  Arizona;  Valley  Bank  &  Trust 
Company,  N.A.,  Salt  Lake  Qty,  Utah; 
Valley  Central  Bank,  Salt  Lake  City, 
Utah;  and  California  Valley  Bank,  N.A., 
Fresno,  California.  In  connection  with 
this  application.  Banc  One  Alpha 
Corporation  has  also  applied  to  become 
a  bank  holding  company. 

Applicants  also  propose  to  acquire 
Concho  Insurance  Agency,  Inc.,  Phoenix, 
Arizona,  and  thereby  engage  in  the  sale 
of  credit-related  insurance  in  connection 
with  extensions  of  credit  by  affiliated 
banks  pursuant  to  §  225.25(b)(8)(i);  VNC 
Investment  Corporation,,  Phoenix, 
Arizona,  and  thereby  engage  in  making 


or  arranging  commercial  loans  pursuant 
to  §;  225.25(b)('l);.  and  investing  in  five 
percent  or  less  of  the  outstanding  shares 
or  other  interests  of  unrelated  entities 
pursuant  to  §  225.22(cX5],  of  the  Board’s 
Regulation  Y, 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  1, 1992. 

Jennifer  L  lohnaon. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-24305.  Filed  10-6-02;  6:45  amj 
BILUHO  CODE  MlO-OI-f 


Great  Lakes  Fioancial  Rnowces,  Inc. 
Employee;  Stock  Ovwncrship^  Plaiv  et  aL; 
Formations  of;  Acquisitiona  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holthng 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c))v 

Each  application  is  available  feu* 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persona  may 
express  their  views  in  writing;  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the.  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  rex:eived  not  later  than  October 
29, 1992, 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President),  230 
South  LaSalle  Street,.  Chicago,  Illinois 
60600: 

1.  Great  Lakes  Financial  Resources, 
Inc.  Employee  Stock  Ownership  Plan, 
Homewood,  Illinois;  to  acquire  1.26 
percent  of  the  voting  shares  of  Great 
Lakes  Financial  Resources,  Inc., 
Homewood,  Illinois,  for  a  total  of  42.81 
percent,  and  thereby  indirectly  acquire 
First  National  Bank  of  Blue  Island,  Blue 
Island,  Illinois;  Bank  of  Matteson, 
Matleson,  Illinois;  and  Bank  of 
Homewood,  Homewood,  Illinois. 

B.  Federal  Reserve  Bank  of  SL  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street  St  Louis,  Missouri  68166: 


1.  Worthen  Financial  Corporation, 
Little  Rock,  Arkansas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Union  of  Arkansas  Corporation,  Little 
Rock,  Arkansas,  and  thereby  mdirectly 
acquire  Union  National  Bank  of 
Aikansas,  Little  Rock,  Arkansas,  and 
Union  National  Bank,  Auadn,  Texas. 

C.  Federal  Reserve  Bank  of 
Miimeapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Flnlayson  Baneshares,  Inc., 
Finla3rsoiT,  Minnesota:  to  acquire  lOO 
percent  of  the  voting  shares  of  Barrett 
Bancorporation,  Inc.,  Barrett,  Minnesota, 
and  thereby  mdirectly  acquire  Citizens 
State  Bank  of  Barrett,  Barrett, 
Minnesota. 

Board  of  Governors  of  the  Federal'  Reserve 
System,  October  1, 1992. 

Jennifer  ).  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-24306  Filed  10^92;  8:45  am) 
BILUNQ  CODE  S210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administratton  for  Children  and 
Famiiies 

Agency  Information  Collection  Under 
0MB  Review 

agency:  Administration  for  Children 
and  Families,  Office  of  Refugee 
Resettlement,  HHS. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  approval  of  a  new 
information  collection  entitled  "U.S. 
Repatriate  Program,  Privacy  Act 
Statement  and  Repayment  Agreement” 
for  the  Office  of  Refugee  Resettlement 
(ORR)  of  the  Administration  for 
Children  and  Families  (ACF). 

ADDRESSES:  Copies  of  the  information 
collection  request  may  be  obtained  from 
Steve  Smith,  Office  of  Information 
Systems  Management,  by  calling  (202) 
401-9235. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collation  should  be  sent 
directly  to:  Kristina  Emanuels,  OMB 
Desk  Officer  for  ACF,  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3002,  725 17th 
Street,  NW.,  Washington,  DC  2fJ503, 
(202)  395-7318. 
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Information  on  Document 

Title:  U.S.  Repatriate  Program, 

Privacy  Act  Statement  and  Repayment 
Agreement  (Form  ACF-120). 

OMB  No.:  0970-  (new  request). 

Description:  This  information 
collection  request  provides  basic 
identifying  information  on  recipients  of 
repatriation  assistance  authorized  under 
section  1113  of  the  Social  Security  Act. 
This  provision  of  the  Act  authorizes  the 
Department  of  Health  and  Human 
Services  to  operate  a  program  of 
temporary  assistance  to  U.S.  citizens 
and  their  dependents  who  are  certified 
by  the  Department  of  State  as 
repatriates  and  returned  to  the  United 
States  from  a  foreign  coimtry  as  a  result 
of  destitution,  illness,  war  or  other 
violence,  or  natural  disaster.  The 
assistance  is  in  the  form  of  a  loan  from 
the  United  States  Government  to  the 
repatriate  and  must  be  repaid. 

The  personal  identification 
information  (Name,  Address,  Social 
Security  Number,  and  Telephone 
Number)  provided  by  the  recipient  of  the 
repatriation  assistance  will  enable  the 
Office  of  Refugee  Resettlement  of  the 
Administration  for  Children  and 
Families  to  make  collection  of  the 
assistance  repayments  more  efficiently. 
ACF  proposes  to  collect  this  information 
for  documentation  and  debt  collection 
purposes.  The  information  may  also  be 
shared  with  other  agencies  for  purposes 
of  collecting  the  debts  of  recipients 
under  the  Department’s  debt  collection 
regulations,  including  the  use  of  tax 
offset  procedures  developed  with  the 
Internal  Revenue  Service. 

Annual  Number  of  Respondents:  500 

Annual  Frequency:  1 

Average  Burden  Hours  Per  Response:  2 

min. 

Total  Burden  Hours:  17 

Dated:  September  22, 1992. 

Larry  Guerrero, 

'  Deputy  Director,  Office  of  Information 
Systems  Management. 

[FR  Doc.  92-24256  Filed  10-6-92;  8:45  am] 
BILLING  CODE  4130-01-M 


Agency  information  Coiiection  Under 
OMB  Review 

agency:  Administration  for  Children 
and  Families,  Administration  on 
Children,  Youth  and  Families,  Head 
Start  Bureau,  HHS. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  approval  of  a  new 
information  coiiection  requirement  for 
the  Evaluation  of  the  National  Head 


Start/Public  School  Early  Childhood 
Transition  Demonstration  Project.  This 
request  is  a  Congressionally  mandated 
evaluation  study  (H.R.  4151-17)  made  by 
the  Department  of  Health  and  Human 
Services’  Head  Start  Bureau  within  the 
Administration  for  Children  and 
Families  (ACF). 

ADDRESSES:  Copies  of  the  information 
collection  request  may  be  obtained  from 
Steve  Smith,  Office  of  Information 
Systems  Management,  ACF,  by  calling 
(202)  401-9235. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Kristina  Emanuels,  OMB 
Desk  Officer  for  ACF,  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3002,  725  17th 
Street,  NW.,  Washington,  DC  20503, 

(202)  395-7316. 

Information  on  Document 

Title:  Evaluation  of  the  National  Head 
Start/Public  School  Early  Childhood 
Transition  Demonstration  Project. 

OMB  No.:  New  request. 

Description:  This  study  will  provide 
essential  data  regarding  the 
effectiveness  of  providing 
comprehensive,  continuous,  and 
coordinated  services  to  Head  Start 
families  and  children  from  the  time  of 
Head  Start  enrollment,  to  kindergarten 
and  through  the  third  grade  of  public 
school.  The  research  and  evaluation  on 
the  National  Head  Start/Public  School 
Early  Childhood  Transition 
Demonstration  Project  include  both  a 
national  study  and  a  study  by  the  32 
local  projects  throughout  the  country. 
Each  local  project  is  intended  to  serve 
as  an  independent  study  of  the 
effectiveness  of  providing  federally 
mandated  services  in  four  major  areas: 
(1)  Developmentally  appropriate 
ciuriculum;  (2)  health  services;  (3) 
parent  involvement;  and  (4)  a  social 
service  component.  The  National  Head 
Start/Public  School  Early  Childhood 
Transition  Study  is  designed  to  study 
the  success  of  the  program  nationally.  In 
addition,  the  national  study  serves  the 
critical  function  of  establishing  scientific 
standards  ensuring  that  a  national  core 
data  set  would  be  collected  at  each  site. 
That  is,  each  local  project  is  to  use  the 
information  gathered  for  the  national 
study  in  the  evaluation  of  their  local 
demonstration  project.  Also,  the 
evaluation  must  provide  for  longitudinal 
follow-up  of  all  Head  Start 
demonstration  and  control/comparison 
children  and  families  who  are  enrolled 
in  Head  Start  and  kindergarten  in  the 
fall  of  1992  through  the  third  grade. 

The  results  of  the  study  will  be 
reported  annually  to  the  U.S.  Congress, 


as  mandated  by  H.R.  4151-17  and 
provide  the  Head  Start  Bureau,  the 
Administration  on  Children,  Youth  and 
Families  and  the  Department  with 
information  on  the  impact  and 
effectiveness  of  program  strategies  of 
the  demonstration  projects.  The  study 
findings  will  also  be  available  to  the 
general  research  community,  early 
childhood  educators  and  professionals, 
and  special  interest  groups  on  early 
childhood  development. 


First  year 

Second 

year 

Annual  Number  of  Re- 

13,500 

26,600 

spondents. 

Annual  Frequency . 

1-2 

1-2 

Average  Burden  Hours  Per 

12-75m 

12-75m 

Response. 

Total  Burden  Hours . 

21,325 

34,983 

Dated:  September  22, 1992. 

Larry  Guerrero, 

Deputy  Director,  Office  of  Information 
Systems  Management. 

[FR  Doc.  92-24257  Filed  10-6-92:  8:45  am] 
BILLING  CODE  4130-01-M 


Agency  Information  Collection  Under 
OMB  Review 

agency:  Administration  for  Children 
and  Families,  HHS. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  approval  of  a 
continuation  of  an  information 
collection.  Small  Business  Innovation 
Research  (SBIR)  Program  for  the 
Administration  for  Children  and 
Families  (ACF). 

ADDRESSES:  Copies  of  the  information 
collection  request  may  be  obtained  from 
Steve  Smith,  Office  of  Information 
Systems  Management,  ACF,  by  calling 
(202)  401-9235. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Kristina  Emanuels,  OMB 
Desk  Officer  for  ACF,  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3002,  725  17th 
Street,  NW.,  Washington,  DC  20503, 
(202)  395-7316. 

Information  on  Document 

Title:  Small  Business  Innovation 
Research  (SBIR)  Program’s  Phase  1 
Proposal  Cover  Sheet  and  Abstract  of 
Research  Plan. 

OM5  No..- 0980-0193. 

Description:  In  July  1982,  the  Small 
Business  Act  was  amended  to 
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strengthen  the  role  of  small,  innovative 
firms  in  federally-funded  research  and 
development,  and  to  utilize  federal 
research  and  development  as  a  base  for 
technological  innovation  to  meet  agency 
needs  and  to  contribute  to  the  growth 
and  strength  of  the  Nation’s  economy. 

Section  4  of  Public  Law  97-219 
amended  section  9(b)  of  the  Small 
Business  Act  and  directs  the  Small 
Business  Administration  (SBA)  to  issue 
policy  directives  for  the  general  conduct 
of  the  SBIR  program  within  the 
government. 

The  applicants  for  the  SBIR  awards 
provide  a  variety  of  data  (e.g.  project 
title,  name  and  address  of  the  firm, 
small  business  certification,  etc.)  which 
are  used  by  the  federal  government  to 
comply  with  the  statutory  and  policy 
directive  requirements  as  well  as 
monitor  the  effectiveness  of  the  SBIR 
program.  The  Department  will  use  this 
information  to  provide  an  annual  report 
to  the  Office  of  Science  and  Technology 
Policy. 

Annual  Number  of  Respondents:  500 
Annual  Frequency;  1 
Average  Burden  Hours  Per  Response:  4 
Total  Burden  Hours:  2,000 

Dated:  September  22, 1992. 

Larry  Guerrero, 

Deputy  Director,  Office  of  Information 
Systems  Management. 

[FR  Doc.  92-24258  Filed  10-6-92;  8:45  am] 
BILLING  cooe  4130-01-M 


Agency  Information  Collection  Under 
0MB  Review 

agency:  Administration  for  Children 
and  Families,  Administration  on 
Children,  Youth  and  Families,  Head 
Start  Bureau,  HHS. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  a  request  for  approval  of  a  new 
information  collection  requirement  for  a 
national  study  on  the  Evaluation  of  the 
Head  Start  Family  Service  Center 
Demonstration  Projects. 

ADDRESSES:  Copies  of  the  information 
collection  request  may  be  obtained  from 
Steve  Smith,  Office  of  Information 
Systems  Management,  ACF,  by  calling 
(202)  401-9235. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to;  Kristina  Emanuels,  0MB 
Desk  Officer  for  ACF,  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3002,  725  17th 
Street,  NW.,  Washington,  DC  20503, 
(202)  395-7316. 


Information  on  Document 

Title:  Evaluation  of  the  Head  Start 
Family  Service  Center  Demonstration 
Projects. 

OMB  No.:  (New  request). 

Description:  This  study  will  provide 
information  on  the  implementation  and 
effectiveness  of  the  Head  Start  Family 
Service  Center  Demonstration  Projects 
(FSC).  The  Head  Start  Bureau  of  the 
Administration  on  Children,  Youth  and 
Families  has  funded  41  FSC  projects 
since  1990.  FSC  demonstration  projects 
must  provide  an  approach  and  set  of 
services  to  address  problems  in  one  of 
the  three  focus  areas  of  literacy, 
substance  abuse  and  employment.  In 
addition,  the  FSC  demonstration 
projects  are  required  to  have  a 
comprehensive  needs  assessment 
strategy  in  place,  use  a  case 
management  approach  to  working  with 
families,  and  have  established  a 
collaboration  with  community  groups. 
Thus,  the  FSC  demonstration  projects 
have  included  an  array  of 
comprehensive  and  new  services  to 
confront  the  changing  patterns  of 
disadvantaged  families. 

The  information  collection  activity  of 
the  national  evaluation  study  will 
collect  summative  and  impact 
information  on  the  implementation  and 
effectiveness  on  a  common  set  of 
variables  across  all  of  the  41 
demonstration  projects. 

Annual  Number  of  Response:  3,164 
Annual  Frequency:  2 
Average  Burden  Hours  Per  Response:  1 
Total  Burden  Hours:  6,328 

Dated:  September  22, 1992. 

Larry  Guerrero, 

Deputy  Director,  Office  of  Information 
Systems  Management. 

(FR  Doc.  92-24259  Filed  10-6-92;  8:45  am] 
BILUNQ  COOE  4130-01-M 


Centers  for  Disease  Control 

[CRAOA  92-061 

Cooperative  Research  and 
Development  Agreement 

agency:  Centers  for  Disease  Control 
(CDC),  Public  Health  Service,  HHS. 
action:  Notice. 

summary:  The  Centers  for  Disease 
Control  (CDC),  National  Center  for 
Infectious  Diseases,  and  other 
investigators  have  evidence  that 
suggests  that  Rochalimaea  henselae 
causes  bacillary  angiomatosis,  peliosis 
hepatis  and  bacteremia  in  humans. 
Emerging  evidence  also  suggests  that  R. 
henselae  may  be  associated  with  cat 
scratch  disease  in  humans. 


Epidemiologic  evidence  suggests  that 
bacillary  angiomatosis  and  cat  scratch 
disease  are  transmitted  by  bites  or 
scratches  of  cats.  CDC  desires  to  enter 
into  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  to 
develop  and  evaluate  diagnostic  tests 
for  R.  henselae  infections  in  humans  and 
cats  and  to  use  these  tests  to  determine 
the  epidemiology  of  diseases  caused  by 
R.  henselae.  In  die  process  of  diagnostic 
test  development,  we  expect  that 
specihe  immunodominant  proteins  will 
be  identified  that  may  serve  as  potential 
vaccine  candidates.  CDC  further  desires 
to  develop,  evaluate  and  commercialize 
any  promising  protein  vaccines. 

It  is  anticipated  that  all  inventions 
that  may  arise  from  this  CRADA  will  be 
jointly  owned  and  licensed  on  a  royalty¬ 
bearing  basis  exclusively  to  the 
collaborator  with  which  the  CRADA  is 
made.  The  CRADA  will  be  executed  for 
two  years  from  date  of  signature  with 
the  possibility  of  renewal. 

Because  CRADA’s  are  designed  to 
facilitate  the  development  of  scientific 
and  technological  knowledge  into  useful, 
marketable  products,  a  great  deal  of 
freedom  is  given  to  Federal  agencies  in 
implementing  collaborative  research. 

The  CDC  may  accept  staff,  facilities, 
equipment,  supplies,  and  money  from 
the  other  participants  in  a  CRADA:  CDC 
may  provide  staff,  facilities,  equipment, 
and  supplies  to  the  project.  There  is  a 
single  restriction  in  this  exchange:  CDC 
MAY  NOT  PROVIDE  FUNDS  to  the 
other  participants  in  a  CRADA. 

DATES:  This  opportunity  is  available 
until  November  6, 1992.  Respondents 
may  be  provided  a  longer  period  of  time 
to  ftimish  additional  information  if  CDC 
finds  this  necessary. 

FOR  FURTHER  INFORMATION  CONTACT: 

Technical:  Russell  Regnery,  Ph.D., 
National  Center  for  Infectious  Diseases, 
Centers  for  Disease  Control,  1600  Clifton 
Road,  NE.,  Mailstop  G-13,  Atlanta,  GA 
30333,  telephone  (404)  639-1075. 

Business:  Lisa  Blake-Dispigna, 
National  Center  for  Infectious  Diseases, 
Centers  for  Disease  Control,  1600  Clifton 
Road,  NE.,  Mailstop  C-19,  Atlanta,  CA 
30333,  telephone  (404)  639-3227. 
SUPPLEMENTARY  INFORMATION:  The 
collaborators  and  CDC  will  jointly 
support  research  aimed  at  development 
of  diagnostics  for  Rochalimaea  henselae 
infections.  CDC  has  identified 
Rochalimaea  antigens  and  has  produced 
monoclonal  antibodies  against  them. 
Some  of  these  antibodies  do  not  react 
with  antigens  from  numerous  other 
closely  related  bacteria.  Thus,  we 
believe  that  these  antigens  might  be 
unique  to  Rochalimaea  species. 
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Furthermore,  CDC  data  show  that  in  a 
case-control  study  of  cat  scratch  disease 
of  residents  owning  cats  in  Connecticut, 
81%  (39/48)  of  case-cat  sera  and  46%  (6/ 
13)  of  control-cat  sera  were  positive  for 
antibody  to  Rochalimaea  henselae 
(p<0.05).  Studies  in  Georgia,  Maryland, 
Kansas  and  Maine  have  shown  that  59% 
(80/136)  of  cats  being  treated  by 
collaborating  veterinarians  have 
antibodies  against  the  Rochalimaea 
antigens,  indicating  widespread  and 
common  infection  with  Rochalimaea.  As 
a  result  of  these  studies  CDC  is 
developing  animal  models  of  R. 
henselae  infections  to  develop 
diagnostic  capabilities  and  investigate 
the  potential  for  vaccination  against 
infection. 

CDC  will  provide  the  antigen  in 
sufficient  quantities  or  the  technology  to 
produce  it.  The  collaborator  will  utilize 
its  expertise  in  diagnostic  and  vaccine 
development  and  evaluation,  as 
indicated. 

Diagnostic  development  shall  include 
characterization  of  the  antigens  and 
antibodies  developed  and  employed  in 
assays  and  include  extensive 
epidemiologic  evalufation.  Vaccine 
development  would  entail  the 
physicochemical  characterization  of  the 
protein,  large-scale  production,  possible 
conjugation  with  another  protein  carrier 
and  animal  (mouse,  guinea  pig  and  cat) 
protection  studies. 

Respondents  should  provide  evidence 
of  expertise  in  the  development  and 
evaluation  of  human  and  veterinary 
diagnostics,  and/or  veterinary  vaccines, 
experience  in  commercialization  of 
diagnostics  and/or  vaccine  products, 
and  supporting  data  (e.g.  publications, 
proficiency  testing,  certifications, 
resumes,  etc.)  of  qualiHcations  for  the 
laboratory  director  and  laboratory 
personnel  who  would  be  involved  in  the 
CRADA.  The  respondent  will  develop 
the  final  research  plan  in  collaboration 
with  CDC.  but  should  provide  an  outline 
of  a  research  plan  for  review  by  CDC  in 
judging  applications. 

Applicants  wrill  be  judged  according  to 
the  following  criteria: 

1.  Soundness  of  the  research  plan; 

2.  Adequacy  of  the  staff  to  develop  the 
vaccine; 

3.  Adequacy  and  availability  of  the 
facilities  and  equipment; 

4.  Evidence  of  scientific  credibility; 
and 

5.  Evidence  of  commitment  and  ability 
to  develop  diagnostic  tests  capable  of 
detecting  infection  with  R.  henselae 
and/ or  a  vaccine  that  will  protect 
against  Rochalimaea  henselae  infection. 

This  CRADA  is  proposed  and 
implemented  under  the  1986  Federal 


Technology  Transfer  Act:  Public  Law 
99-502. 

The  responses  must  be  made  to: 
Nancy  C.  Hirsch,  Technology  Transfer 
Coordinator,  National  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control,  1600  Clifton  Road,  NE., 
Mailstop  C-19,  Atlanta,  CA  30333. 

Dated:  September  25, 1992. 

Robert  L.  Foster 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control. 
[FR  Doc.  92-24314  Filed  10-6-92;  8:45  am] 
BILUNG  C006  4160-1S-M 


AGENCY:  Centers  for  Disease  Control 
(CDC),  Public  Health  Service,  HHS. 
ACTKNl:  Notice. 

SUMMARY:  The  Centers  for  Disease 
Control  (CDC),  National  Center  for 
Infectious  Diseases  announces  the 
opportimity  for  potential  collaborators 
to  enter  into  a  Cooperative  Research 
and  Development  Agreement  (CRADA) 
to  develop  a  recombinant-derived 
Rickettsia  rickettsii  vaccine  for  humans. 

It  is  anticipated  that  all  inventions 
which  may  arise  from  this  CRADA  will 
be  jointly  owmed  and  licensed  on  a 
royalty-bearing  basis  exclusively  to  the 
collaborator  with  which  the  CRADA  is 
made.  The  CRADA  will  be  executed  for 
one  year  from  date  of  signature  with  the 
possibility  of  renewal. 

Because  CRADAs  are  designed  to 
facilitate  the  development  of  scientific 
and  technological  knowledge  into  useful, 
marketable  products,  a  great  deal  of 
freedom  is  given  to  Federal  agencies  in 
implementing  collaborative  research. 
The  CDC  may  accept  staff,  facilities, 
equipment,  supplies,  and  money  from 
the  other  participants  in  a  CRADA;  CDC 
may  provide  staff,  facilities,  equipment 
and  supplies  to  the  project.  There  is  a 
single  restriction  in  this  exchange:  CDC 
MAY  NOT  PROVIDE  FUNDS  to  the 
other  participants  in  a  CRADA. 

DATES:  This  opportunity  is  available 
until  November  6, 1992.  Respondents 
may  be  provided  a  longer  period  of  time 
to  furnish  additional  iifformation  if  CDC 
finds  this  necessary. 

FOR  FURTHER  INFORMATION  CONTACT: 

Technical:  Burt  Anderson,  Ph.D., 
Division  of  Viral  and  Rickettsial 
Diseases,  National  Center  for  Infectious 
Diseases,  Centers  for  Disease  Control, 
1600  Clifton  Road,  NE.,  Mailstop  G-13, 
Atlanta,  GA  30333,  telephone  (404)  639- 
1075. 


Business:  Lisa  Biake-DiSpigna, 
Technology  Transfer  Representative, 
National  Center  for  Infectious  Diseases, 
Centers  for  Disease  Control,  1600  Clifton 
Road,  NE.,  Mailstop  C-19.  Atlanta,  GA 
30333,  telephone  (404)  639-2897. 
SUPPLEMENTARY  INFORMATION:  The 
collaborator  and  CDC  will  jointly 
support  research  aimed  at  the 
development  and  evaluation  of  a  Rocky 
Mountain  Spotted  Fever  (RMSF)  vaccine 
using  a  R.  rickettsii  protein  expressed 
from  a  cloned  gene  construct  assembled 
at  CDC. 

CDC  has  assembled  the  complete 
gene  of  an  R.  rickettsii  protein  and 
cloned  this  gene  into  a  recombinant 
expression  system.  The  resulting 
recombinant  appears  to  express  the 
protein  in  a  manner  that  is  similar,  if  not 
identical,  to  expression  in  R.  rickettsii. 
Previous  work  by  other  researchers 
suggests  that  a  recombinant  expressing 
a  portion  of  this  protein  can  be  used  to 
successfully  vaccinate  guinea  pigs, 
conferring  protection  against  challenge 
with  live  R.  rickettsii  The  dog  is  a 
suitable  animal  model  for  RMSF, 
therefore,  we  anticipate  testing  any 
potential  candidate  vaccine  in  the  dog 
prior  to  human  trials. 

CDC  will  provide  the  recombinant- 
derived  protein  in  a  crude  form  or  the 
technology  to  produce  it.  The 
collaborator  will  utilize  its  expertise  in 
vaccine  development  and  evaluation. 

Vaccine  development  shall  entail 
some  characterization  of  the 
recombinant-derived  protein,  large  scale 
production,  guinea  pig  protection  studies 
and  vaccine  trials  to  determine  if 
immimized  dogs  survive  challenge  with 
live  R.  rickettsii. 

Respondents  should  provide  evidence 
of  expertise  in  the  development  and 
evaluation  of  vaccines,  evidence  of 
experience  in  commercialization  of 
vaccines,  and  supporting  data  (e.g. 
publications,  proficiency  testing, 
certifications,  resumes,  etc.)  of 
qualifications  for  the  laboratory  director 
and  laboratory  personnel  who  would  be 
involved  in  the  CRADA.  The  respondent 
will  develop  the  final  research  plan  in 
collaboration  with  CDC  but  should 
provide  an  outline  of  a  research  plan  for 
review  by  CDC  in  judging  applications. 

Applicants  will  be  judged  according  to 
the  following  criteria: 

1.  Soundness  of  the  analytic  approach 
and  research  plan; 

2.  Evidence  of  appropriate  personnel 
to  complete  the  project  in  a  timely 
fashion  or  evidence  of  a  plan  to  recruit 
and  fund  personnel  appropriate  for  the 
project; 

3.  Evidence  of  scientific  credibility; 
and 
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4.  Evidence  of  Qommitment  and  ability 
to  develop  and  evaluate  recombinant- 
derived  vaccines. 

This  CRADA  is  proposed  and 
implemented  under  the  1986  Federal 
Technology  Transfer  Act;  Public  Law 
99-502. 

The  responses  must  be  made  to: 

Nancy  C.  Hirsch,  Technology  Transfer 
Coordinator,  National  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control,  1600  Clifton  Road,  NE., 

Mailstop  C-19,  Atlanta,  GA  30333. 

Dated:  September  25, 1992. 

Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control. 
[FR  Doc.  92-24316  Filed  10-6-92;  8:45  am] 
BILUNQ  CODE  4160-1S-M 

Food  and  Drug  Administration 

[Docket  No.  91N-0085] 

Wyeth-Ayerst  Laboratories,  Inc.; 
Revocation  of  Notice  Withdrawing 
Approval  of  Portions  of  Two  New  Drug 
Appiications  for  Phenergan 

AGENCY;  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  revoking  a 
previous  notice  that  withdrew  approval 
of  those  portions  of  two  new  drug 
applications  (NDA’s)  that  provide  for 
over-the-counter  (OTC)  marketing  of 
two  Phenergan  syrup  products.  The 
previous  action  was  based  on  the 
written  request  of  the  applicant,  Wyeth- 
Ayerst  Laboratories,  Inc.,  P.O.  Box  8299, 
Philadelphia,  PA  19101  (Wyeth-Ayerst). 
Wyeth-Ayerst  rescinded  the  request  and 
the  agency  inadvertently  overlooked 
this  rescission. 

DATES:  This  revocation  is  effective 
October  7, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  M.  Sullivan,  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration,  7500 
Standish  PL,  Rockville,  MD  20855,  301- 
295-8041. 

SUPPLEMENTARY  INFORMATION:  On 

August  11, 1988,  FDA  conditionally 
approved  supplements  to  NDA’s  8-604 
and  11-265,  held  by  Wyeth-Ayerst,  to 
provide  for  the  OTC  labeling  and 
marketing  of  Phenergan  VC  Syrup  and 
Phenergan  with  Dextromethorphan 
Syrup.  These  OTC,  promethazine 
hydrochloride-containing  products  were 
indicated  for  the  relief  of  symptoms 
associated  with  the  common  cold.  These 
OTC  products  were  never  marketed. 


In  a  notice  published  in  the  Federal 
Register  of  March  14, 1991  (56  FR  10904), 
FDA  withdrew  approval  of  the  NDA 
supplements.  The  withdrawal  action 
was  based  on  the  written  request  by 
Wyeth-Ayerst  that  approval  of  the 
supplemental  NDA’s  be  withdrawn. 
However,  before  publication  of  the 
withdrawal  order,  Wyeth-Ayerst 
rescinded  its  request  for  withdrawal. 

The  Center  for  Drug  Evaluation  and 
Research  inadvertently  overlooked 
Wyeth-Ayerst ’s  rescission  letter  and 
withdrew  approval  of  the  NDA 
supplements. 

Accordingly,  the  Director  of  the 
Center  for  Drug  Evaluation  and 
Research  hereby  revokes  the  March  14, 
1991,  notice  of  withdrawal  with  respect 
to  the  NDA’s  listed  above.  The 
conditional  approval  of  those  portions  of 
NDA’s  8-604  and  11-625  that  provide  for 
OTC  Phenergan  VC  Syrup  and  OTC 
Phenergan  with  Dextromethorphan 
Syrup  is  hereby  reinstated. 

This  reinstatement,  however,  does  not 
permit  the  OTC  marketing  of  the 
Phenergan  syrup  products  at  this  time. 
FDA’s  approval  of  the  Phenergan  syrup 
products  for  OTC  use  was  conditioned 
on  Wyeth-Ayerst’s  agreement  to  abide 
by  the  agency’s  conclusions  about  the 
OTC  marketing  of  promethazine- 
containing  products  rendered  under  the 
agency’s  OTC  Drug  Review  (Docket  No. 
76N-052G). 

At  the  present  time,  the  safety  of 
promethazine  for  OTC  use  is  under 
evaluation  as  part  of  the  OTC  Drug 
Review.  In  a  policy  statement  published 
in  the  Federal  Register  of  September  5, 
1989  (54  FR  36762),  FDA  announced  that 
cold,  cough,  allergy,  bronchodilator,  and 
antiasthmatic  combination  drug 
products  containing  promethazine 
hydrochloride  may  not  be  marketed 
OTC  at  this  time. 

In  accordance  with  the  approval 
agreements  pertaining  to  Wyeth- 
Ayerst’s  OTC  Phenergan  syrup  products, 
the  September  5, 1989,  Federal  Register 
notice  that  stopped  the  OTC  marketing 
of  combination  drug  products  containing 
promethazine  hydrochloride  currently 
prohibits  the  OTC  marketing  of 
Phenergan  VC  Syrup  and  Phenergan  DM 
Syrup.  Wyeth-Ayerst  has  also  confirmed 
to  FDA  that  it  will  refrain  from 
marketing  the  products  OTC  imtil  their 
status  is  resolved  by  the  agency. 

The  reinstatement  of  the  conditional 
approval  of  the  supplements  that 
provide  for  the  OTC  Phenergan  syrup 
products  also  does  not,  at  this  time, 
change  the  status  of  Wyeth-Ayerst’s 
prescription  Phenergan  products. 
Wyeth-Ayerst  may  continue  to  market 
its  Phenergan  products  for  prescription 
use  under  NDA’s  8-604  and  11-265. 


Prescription  marketing  may  continue 
until  such  time,  if  ever,  that  the  agency 
determines  that  such  marketing  is 
inconsistent  with  conditions 
establishing  OTC  marketing  of 
promethazine-containing  products. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec. 

505(f)  (21  U.S.C.  355(f))).  21  CFR  314.160, 
and  under  authority  delegated  to  the 
Director  of  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.82). 

Dated:  September  18, 1992. 

D.  B.  Burlington, 

Acting  Director,  Center  for  Drug  Evaluation 
and  Research. 

[FR  Doc.  92-24371  Filed  10-6-92;  8:45  am) 
BlUING  CODE  4140-01-F 

Health  Care  Financing  Administration 

Hearing:  Reconsideration  of 
Disapproval  of  Tennessee  State  Plan 
Amendment  (SPA) 

agency:  Health  Care  Financing 
Administration,  HHS. 

ACTION:  Notice  of  hearing. 

summary:  'This  notice  announces  an 
administrative  hearing  on  November  17, 
1992,  in  room  702, 101  Marietta  Street, 
Atlanta,  Georgia  to  reconsider  our 
decision  to  disapprove  Tennessee  SPA 
92-19. 

CLOSING  DATE:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  Docket  Clerk  by  October  22, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Docket  Clerk,  HCFA  Hearing  Staff.  1849 
Gwynn  Oak  Avenue,  Meadowwood 
East  Building,  Groundfloor,  Baltimore, 
Maryland  21207,  telephone:  (410)  597- 
3013. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  Tennessee  State  plan 
amendment  (SPA)  number  92-19. 

Section  1116  of  the  Social  Security  Act 
(the  Act)  and  42  CFR  part  430  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  The 
Health  Care  Financing  Administration 
(HCFA)  is  required  to  publish  a  copy  of 
the  notice  to  a  State  Medicaid  agency 
that  informs  the  agency  of  the  time  and 
place  of  the  hearing  and  the  issues  to  be 
considered.  If  we  subsequently  notify 
the  agency  of  additional  issues  that  will 
be  considered  at  the  hearing,  we  will 
also  publish  that  notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
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must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 
contained  at  42  CFR  430.7^](2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  at  42  CFR 
430.76(c). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

Tennessee  SPA  92-19  contains  a  list 
of  Medicaid  obstetrical  and  pediatric 
(Ob/Ped)  payment  rates  and 
information  on  the  average  Statewide 
payment  rates  for  the  second  previous 
year. 

The  issue  is  whether  Tennessee  SPA 
92-19  meets  the  statutory  requirements 
of  section  1926  of  the  Act,  and  thus  also 
complies  with  section  1902(a)(30)(A)  of 
the  Act. 

Section  1926  of  the  Act  as  added  by 
section  6402  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989,  Public  Law 
101-239,  requires  that  by  no  later  than 
April  1  of  each  year  (beginning  in  1990) 
States  are  to  submit  plan  amendments 
specifying  their  payment  rates  for  Ob/ 
Ped  practitioner  services.  States  also 
must  provide  specific  information  to 
document  that  those  payment  rates  are 
su^icient  to  enlist  enough  providers 
such  that  Ob/Ped  services  are  available 
to  Medicaid  recipients  at  least  to  the 
extent  that  such  services  are  available 
to  the  general  population  in  the 
geographic  area  (section  1902(a}(30)(A] 
the  Act).  In  addition.  States  must  submit 
data  to  document  that  payments  to 
health  maintenance  organizations 
(HMO)  take  into  account  payment  rates 
for  fee-for-service  Ob/Ped  services  and 
data  on  the  average  Statewide  Medicaid 
payments  for  Ob/Ped  services  for  the 
..  second  previous  year  by  procedure  and 
by  practitioner. 

HCFA  has  determined,  on  the  basis  of 
the  statute  and  Congressional  intent, 
that  for  Ob/Ped  rate  SPAs  to  be 
approvable  under  section  1926  of  the 
Act,  they  must  include  the  following: 

1.  Payment  rates  for  July  1, 1992 
through  June  30, 1993  for  Ob/Ped 
services,  specified  by  procedure; 

2.  Data  that  document  that  payment 
rates  for  Ob/Ped  services  are  sufficient 
to  enlist  enough  providers  so  that  care 
and  services  are  available  under  the 
plan  at  least  to  the  extent  that  such  care 
and  services  are  available  to  the  general 
population  in  the  geographic  area; 

3.  Data  that  document  that  payment 
rates  to  HMOs  under  section  1903(m)  of 
the  Act  take  into  account  the  payment 
rates  specified  in  number  1  above;  and 


4.  Average  Statewide  Medicaid 
payments  for  Ob/Ped  services  for  the 
second  previous  year  (the  period  July  1, 
1990  through  Jime  30, 1991  for  SPAs  due 
April  1, 1992)  by  procedure  and  by 
practitioner.  The  data  must  be  provided 
separately  for  each  metropolitan 
statistical  area  (or  similar  area)  in  the 
State  and  for  the  remainder  of  the  State. 

HCFA  has  also  developed  several 
guidelines  that,  if  met  by  the  State, 
would  provide  supporting  evidence  that 
the  State  is  in  compliance  with  the 
statutory  requirements  of  section  1926  of 
the  Act. 

Based  upon  the  data  submitted,  HCFA 
has  determined  that  Tennessee’s 
amendment  does  not  comply  with  the 
statutory  requirements  of  section  1926  of 
the  Act  and  thus,  also  does  not  comply 
with  section  1902(a)(30)(A)  of  the  Act. 
Tennessee  did  not  submit  data  relating 
to  how  rates  established  for  payments  to 
HMOs  under  section  1903(m)  of  the  Act 
take  into  account  payment  rates  for  fee- 
for-service  Ob/Ped  services.  While  the 
State  did  provide  a  list  of  Medicaid  Ob/ 
Ped  payment  rates,  it  did  not  provide 
complete  data  on  the  average  statewide 
Medicaid  payments  for  Ob/Ped  services 
for  the  second  previous  year.  These  data 
are  incomplete  in  that  the  data  are  not 
provided  by  practitioner  type  or  by 
metropolitan  statistical  area  (or  similar 
area)  as  required  by  sections  1926  (b) 
and  (c)  of  the  Act.  In  addition,  there  is 
no  substantiation  that  the  data 
submitted  are  for  the  correct  time  period 
of  July  1, 1990  through  June  30, 1991. 

Also,  the  SPA  submission  utilized  the 
same  reimbursement  methodology  that 
was  submitted  under  SPA  number  91-13 
and  Ob/Ped  SPA  number  91-14  and  was 
disapproved. 

The  notice  to  Tennessee  announcing 
an  administrative  hearing  to  reconsider 
the  disapproval  of  its  SPA  reads  as 
follows: 

Mr.  Manny  Martins. 

Assistant  Commissioner, 

Bureau  of  Medicaid,  729  Church  Street, 
Nashville,  Tennessee  37247-6501. 

Dear  Mr.  Martins:  I  am  responding  to  your 
request  for  reconsideration  of  the  decision  to 
disapprove  Tennessee  State  Plan 
Amendment  (SPA)  92-19. 

Section  1926  of  the  Social  Security  Act  (the 
Act]  as  added  by  section  6402  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989,  Public  Law 
101-239,  requires  that  by  no  later  than  April  1 
of  each  year  (beginning  in  1990]  States  are  to 
submit  plan  amendments  specifying  their 
payment  rates  for  obstetrical  and  pediatric 
(Ob/Ped)  practitioner  services.  States  also 
must  provide  specific  information  to 
document  that  those  payment  rates  are 
sufficient  to  enlist  enough  providers  such  that 
Ob/Ped  services  are  available  to  Medicaid 
recipients  at  least  to  the  extent  that  such 
services  are  available  to  the  general 


population  in  the  geographic  area  (section 
1902(a)(30)(A)  of  the  Act).  In  addition.  States 
must  submit  data  to  document  that  payments 
to  health  maintenance  organizations  take  into 
account  payment  rates  for  fee-for-service 
Ob/Ped  services  and  data  on  the  average 
statewide  Medicaid  payments  for  Ob/Ped 
services  for  the  second  previous  year  by 
procedure  and  by  practitioner. 

The  issue  here  is  whether  the  plan 
amendment  meets  the  statutory  requirements 
of  section  1926  of  the  Act,  and  thus  also 
complies  with  section  1902(a)(30](A)  of  the 
Act. 

I  am  scheduling  a  hearing  on  your  request 
for  reconsideration  to  be  held  on  November 
17, 1992,  in  Room  702, 101  Marietta  Street. 
Atlanta,  Georgia.  If  this  date  is  not 
acceptable,  we  would  be  glad  to  set  another 
date  that  is  mutually  agreeable  to  the  parties. 
The  hearing  will  be  governed  by  the 
procedures  prescribed  at  42  CFR  Part  430. 

I  am  designating  Mr.  Stanley  Katz  as'the 
presiding  officer.  If  these  arrangements 
present  any  problems,  please  contact  the 
Docket  Clerk.  In  order  to  facilitate  any 
communication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  Docket  Clerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Clerk  can  be  reached 
at  (410)  597-3013. 

Sincerely, 

William  Toby,  Jr., 

Acting  Deputy  Administrator. 

Authority:  Sec.  1116  of  the  Social  Security 
Act  (42  U.S.C  1316):  42  CFR  430.18. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medicaid  Assistance 
Program) 

Dated:  September  30, 1992. 

William  Toby,  Jr., 

Acting  Deputy  Administrator,  Health  Care 
Financing  Administration. 

[FR  Doc.  92-24262  Filed  10-6-92;  8:45  am] 
BILUNG  CODC  4120-03-H 


Public  Health  Service 

Health  Resources  and  Services 
Administration;  Services  for  Children 
of  Substance  Abusers  Part  M,  Title  III 
of  the  Public  Health  Service  Act; 
Delegation  of  Authority 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  to  the  Assistant  Secretary  for 
Health  on  January  14, 1981,  (46  FR 
10016),  by  the  Secretary  of  Health  and 
Human  Services,  the  Assistant 
Secretary  for  Health  has  delegated  to 
the  Administrator,  Health  Resources 
and  Services  Administration,  with 
authority  to  redelegate,  the  authority 
under  part  M  of  title  III  of  the  Public 
Health  Service  (PHS)  Act.  as  amended, 
pertaining  to  the  Services  for  Children  of 
Substance  Abusers.  Previous 
delegations  and  redelegations  made  to 
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officials  within  mS  of  authorities  under 
title  III  of  the  PHS  Act  may  continue  in 
effect  provided  they  are  consistent  with 
this  delegation. 

The  above  delegation  was  effective  on 
September  21, 1992. 

Dated:  September  21, 1992. 

James  O.  Mason, 

Assistant  Secretary  for  Health. 

[FR  Doc.  92-24304  Filed  10-6-92;  8:45  amj 
BILUNC  CODE  4160-15-li 


Health  Care  Financing  Administration 

[BPD-743-NC1 

RIN  0938-AF77 

Medicare  Program;  Schedule  of  Limits 
for  SkHled  Nursing  Facility  Inpatient 
Routine  Service  Costs 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Final  notice  with  comment 
period. 

SUMMARY:  This  final  notice  with 
comment  period  sets  forth  an  updated 
schedule  of  limits  on  skilled  nursing 
facility  routine  service  costs  for  which 
payment  may  be  made  tmder  the 
Medicare  program.  Section  1888(a]  of 
the  Social  Security  Act  reqiures  that  for 
cost  reporting  periods  beginning  on  or 
after  October  1, 1992,  and  every  two 
years  thereafter,  the  Secretary  update 
the  per  diem  cost  limits  for  sidlled 
nursing  facility  routine  service  costs. 
DATES:  Effective  date:  The  schedule  of 
limits  is  effective  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1992. 

Comment  date:  Written  comments 
will  be  considered  if  we  receive  them  at 
the  appropriate  address,  as  provided 
below,  no  later  than  5  pjn.  on  December 
7, 1992. 

ADDRESSES:  Mail  comments  to  the 
following  address: 

Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services,  Attn:  BPD-743-NC,  PO  Box 
26676,  Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 

Ro(Hn  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Ave.,  SW., 
Washington,  DC  20201,  or 
Room  132,  East  High  Rise  Building,  6325 
Security  Boulevard,  Baltimore. 
Maryland  21207. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission. 

In  commenting,  please  refer  to  file 
code  W’D-743-NC  Comments  will  be 


available  for  public  inspection  as  they 
are  received,  beginning  approximately 
three  weeks  after  publication  of  this 
document,  in  Room  309-G  of  the 
Department’s  ofHces  at  200 
Indepiendence  Avenue,  SW., 

Washington,  EKX  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to  5 
p.m.  (Phone:  202-690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to: 

Government  Printing  Office,  ATTN: 

New  Order,  P.O.  Box  371954, 

Pittsburgh,  PA  15250-7954. 

Specify  the  date  of  the  issue  requested 
and  enclose  a  check  payable  to  the 
Superintendent  of  Documents,  or 
enclose  your  Visa  or  MasterCard 
number  and  expiration  date.  Credit  card 
orders  can  also  be  placed  by  calling  the 
order  desk  at  (202)  783-3238  or  by  faxing 
to  (202)  275-6802.  The  cost  for  each  copy 
(in  paper  or  microHche  form]  is  $4.50.  In 
addition,  you  may  view  and  photocopy 
the  Federal  Register  document  at  most 
libraries  designated  as  U.S.  Government 
Depository  Libraries  and  at  many  other 
public  and  academic  libraries 
throughout  the  country  that  receive  the 
Federal  Register.  The  order  desk 
operator  will  be  able  to  tell  you  the 
location  of  U.S.  Government  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Kuhl  (410)  966-4597. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Sections  1861(v)(l](A)  and  1888  of  the 
Social  Security  Act  (the  Act)  authorize 
the  Secretary  to  set  limits  on  allowable 
costs  incurred  by  a  provider  of  services 
for  which  payment  may  be  made  under 
Medicare.  These  limits  are  based  on 
estimates  of  the  costs  necessary  for  the 
efficient  delivery  of  needed  health 
services.  Implementing  regulations 
appear  at  42  CFR  413.30.  Section  1888  of 
the  Act  directs  the  Secretary  to  set 
limits  on  per  diem  inpatient  routine 
service  costs  for  hospital-based  and 
freestanding  skilled  nursing  facilities 
(SNFs)  by  urban  or  rural  area  location. 
Section  4008(e)(2)  of  the  Omnibus 
Budget  Recon^iation  Act  of  1990  (Pub. 
L.  101-508)  amended  section  1888(a)  of 
the  Act  to  require  the  Secretary  to 
update  the  per  diem  SNF  cost  limits  for 
cost  reporting  periods  beginning  on  or 
after  October  1, 1992,  and  every  2  years 
thereafter. 

Under  the  authority  of  section  1888  of 
the  Act,  we  published  a  final  notice  on 
April  1, 1991  (56  FR  13317)  announcing  a 
schedule  of  limits  for  heestanding  and 
hospital-based  SNFs  effective  for  cost 
reporting  periods  beginning  on  or  after 


October  1, 1989.  The  limits  were 
computed  using  data  from  cost  reporting 
periods  ending  on  or  after  January  31, 
1988,  through  December  31, 1988,  as 
mandated  by  section  4006(e)(1)  of  Public 
Law  101-506. 

That  final  notice  contained  provisions 
relating  to:  (1)  Separate  group  limits  for 
labor-related  and  nonlabor-related 
components  of  SNF  per  diem  routine 
service  costs:  (2)  adjustments  to  the  cost 
limits  by  an  area  wage  index  developed 
from  hospital  industry  wages;  (3)  a 
"market  basket”  index  developed  to 
reflect  changes  in  the  price  of  goods  and 
services  purchased  by  SNFs:  (4) 
application  of  the  adjusted  hospital 
wage  index  to  employee  benefits,  health 
service  costs,  costs  of  business  services, 
and  other  miscellaneous  expenses:  (5) 
freestanding  SNF  cost  limits  set  at  112 
percent  of  the  average  per  diem  labor- 
related  and  nonlabor-related  costs;  (6) 
hospital-based  SNF  cost  limits  set  at  Uie 
limit  for  freestanding  SNFs,  plus  50 
percent  of  the  difference  between  the 
freestanding  limit  and  112  percent  of  the 
average  per  diem  routine  service  costs 
of  hospital-based  SNFs,  and  an  add-on 
for  administrative  and  general  (A&G) 
costs;  (7)  cost-of-living  adjustments  for 
Alaska,  Hawaii,  Puerto  Rico,  and  the 
Virgin  Islands:  (8)  exceptions  to  the  cost 
limits;  (9)  a  classification  system  based 
on  whether  the  SNF  is  hospital-based  or 
freestanding  and  whether  it  is  located  in 
an  urban  or  rural  srea. 

In  addition  to  the  above  provisions, 
the  April  1, 1991  final  notice  also 
provided  for  a  per  diem  add-on  to 
recognize  the  costs  incurred  by  SNFs  in 
complying  with  the  additional 
requirements  of  section  1819  of  the  Act 
(including  the  costs  of  conducting  nurse 
aide  training  and  competency 
evaluations),  as  added  by  section 
4201(a)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (Pub.  L  100- 
203).  Section  ia61(v)(l)(E)  of  the  Act,  as 
amended  by  section  4201(b)  of  Public 
Law  100-203,  provides  for  Medicare 
payment  for  costs  incurred  by  SNFs  in 
complying  with  the  requirements  of 
section  1819  of  the  Act. 

II.  Update  of  Limits 

In  developing  the  limits  set  forth  in 
this  notice,  we  have  retained  the  same 
provisions  and  the  same  basic 
methodology  as  in  the  limits  elective  for 
cost  reporting  periods  beginning  on  or 
after  October  1, 1989.  We  have  updated 
the  SNF  cost  report  data  using  the  most 
recent  projections  of  the  rates  of 
increase  in  the  costs  included  in  the  SNF 
market  basket. 

We  are  continuing  to  use  the  HCFA 
hospital  wage  index  to  account  for  area 
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wage  differences.  This  is  necessary 
because  industry-specific  data  needed 
to  calculate  a  wage  index  for  SNFs  are 
not  available.  We  believe  that  a  hospital 
wage  index,  based  on  geographic 
variations  in  hospital  wages,  provides 
the  best  measure  of  comparable  wages 
that  would  also  be  paid  by  SNFs  since 
hospitals  and  SNFs  generally  compete  in 
the  same  labor  market  for  employees.  In 
setting  the  previous  schedule  of  limits 
(that  is,  the  schedule  of  limits  applicable 
to  cost  reporting  periods  beginning  on  or 
after  October  1, 1989),  we  used  the 
HCFA  hospital  wage  index  that  was 
developed  based  on  1984  hospital  salary 
data  from  a  survey  conducted  by  HCFA. 
The  methodology  used  to  compute  that 
wage  index  was  described  in  the  April  1, 
1991,  final  notice  (56  FR 13317). 

For  the  schedule  of  limits  effective 
with  this  notice,  we  are  using  a  wage 
index  based  on  1988  hospital  wage  data. 
With  the  exception  of  those  indices  that 
may  be  affected  by  recent  corrections  to 
the  1988  wage  data,  this  wage  index 
uses  the  same  wage  data  as  are  used  to 
compute  the  wage  index  for  the  hospital 
prospective  payment  system  for 
discharges  occurring  on  and  after 
October  1, 1991.  However,  this  wage 
index  does  not  reflect  changes  in 
geographic  classification  for  certain 
rural  hospitals  required  under  section 
1886(d)(8)(B)  of  the  Act  or  geo^aphic 
reclassiHcations  based  on  decisions  of 
the  Medicare  Geographic  Classification 
Review  Board  or  the  Secretary  under 
section  1886(d)(10)  of  the  Act.  Sections 
1886(d)(8)(B)  and  1886(d)(10)  of  the  Act 
pertain  to  payment  for  the  operating 
costs  of  inpatient  hospital  services,  as 
defined  in  section  1886(a)(4)  of  the  Act. 
These  sections  of  the  Act  do  not  apply 
to  payment  for  items  and  services 
furnished  by  a  SNF,  as  defined  in 
section  1861(h)  of  the  Act,  even  if  the 
items  and  services  are  furnished  by  a 
hospital-based  SNF.  Accordingly,  it 
would  not  be  appropriate  to  recognize 
changes  in  the  geographic  classification 
of  hospitals  for  purposes  of  computing 
the  SNF  cost  limits. 

In  all  other  respects,  the  methodology 
used  to  compute  this  wage  index  is  the 
same  as  that  used  for  the  hospital 
prospective  payment  system.  A  detailed 
description  of  the  methodology  used  to 
compute  the  hospital  prospective 
payment  wage  index  is  set  forth  in  the 
August  30, 1991,  Federal  Register  (56  FR 
43196). 

III.  Provisions  of  the  Limits 

The  schedule  of  limits  set  forth  below 
applies  to  all  SNFs,  including  those  low 
Medicare  volume  SNFs  that  are  eligible 
to  receive  the  optional  prospective 
payment  rate  for  routine  services.  Under 


section  1888(d)  of  the  Act,  a  SNF’s 
prospective  payment  rate,  excluding 
capital-related  costs,  cannot  exceed  its 
routine  service  cost  limits.  The  SNF 
prospective  payment  system  for  low 
Medicare  volume  SNFs  is  described  in 
section  2820  of  the  Provider 
Reimbursement  Manual  (HCFA  Pub.  15- 
!)• 

As  required  by  section  1888  of  the  Act, 
this  schedule  of  limits  is  effective  for 
cost  reporting  periods  beginning  on  or 
after  October  1, 1992,  The  data  used  to 
compute  the  limits  set  forth  in  this 
notice  are  from  the  most  recent  settled 
SNF  cost  reports.  These  reports  cover 
cost  reporting  periods  ending  on  or  after 
June  30, 1989,  through  May  31, 1990,  for 
freestanding  SNFs  and  on  or  after 
October  31, 1988,  through  September  30, 
1989,  for  hospital-based  SNFs. 

In  the  April  1, 1991,  notice  setting  cost 
limits  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1989, 
we  explained  that  our  database,  for  the 
most  part,  contained  data  from 
unaudited  (not  settled  for  Medicare 
purposes)  cost  reports  and  therefore 
might  include  unallowable  Medicare 
costs  and/or  Medicare  inpatient  days.  In 
that  notice  we  stated  that  we  would 
develop  and  apply  a  cost  report 
settlement  adjustment  factor  to  the 
unsettled  cost  report  data  with  respect 
to  future  sets  of  limits. 

These  updated  limits  effective 
October  1, 1992,  are  based  on  data  from 
only  settled  cost  reports.  We  are  using 
only  settled  cost  report  data  in  this 
notice  because  the  use  of  the  settled 
cost  reports  allows  us  to  eliminate 
misstated  data  including  nonallowable 
costs  and  noncovered  inpatient  days 
that  inevitably  resulted  from  using  as- 
submitted  cost  reports.  Current 
Contractor  Performance  Evaluation 
Program  (CPEP)  standards  require 
Medicare  fiscal  intermediaries  to  settle 
the  SNF  cost  reports  sooner  than  was 
required  under  the  former  standards. 
Consequently,  settled  cost  data  are 
available  much  sooner  than  in  previous 
cost  years,  and  thus  more  accurately 
reflect  current  conditions  in  the  health 
care  industry.  Therefore,  in  developing 
the  limits  in  this  notice,  a  settlement 
adjustment  factor  is  not  necessary. 

This  schedule  of  limits  provides  for 
the  following: 

A.  Separate  Group  Limits  for  Labor- 
Related  and  Non-Labor-Related 
Components  of  Per  Diem  Routine 
Service  Costs 

We  are  retaining  separate  group  limits 
for  the  labor-related  and  non-labor- 
related  components  of  per  diem  routine 
service  costs.  We  calculate  these 
separate  limits  as  follows: 


1.  Actual  SNF  per  diem  inpatient 
routine  service  cost  data  are  obtained 
for  each  SNF. 

2.  To  make  the  data  reflect  current 
conditions  more  accurately,  the  cost 
data  are  adjusted  by  the  SNF  market 
basket  index  from  the  midpoints  of  the 
cost  reporting  periods  represented  in  the 
data  collection  to  the  midpoint  of  the 
initial  cost  reporting  period  to  which  the 
limits  apply. 

3.  Each  SNF’s  per  diem  cost  is 
separated  into  labor-related  and  non¬ 
labor-related  portions.  The  labor-related 
portion  (83.1  percent)  is  divided  by  the 
wage  index  for  the  SNF's  location  (see 
Tables  II  and  III). 

4.  Finally,  separate  group  means  are 
computed  for  the  labor-related  and  non¬ 
labor-related  components.  Each  group 
mean  is  multiplied  by  112  percent. 

B.  Adjustment  of  SNF  Cost  Data  by 
Wage  Index 

We  are  using  a  wage  index  based  on 
1988  hospital  wage  data,  as  described 
above,  to  adjust  for  area  wage 
differences.  We  are  continuing  to  use 
the  same  methodology  for  this 
adjustment. 

C.  Use  of  SNF  Market  Basket 

We  will  continue  to  base  the  cost 
limits  on  routine  service  costs  adjusted 
for  actual  and  projected  cost  increases 
by  applying  the  SNF  market  basket 
index.  This  market  basket  index  is  used 
to  adjust  the  SNF  cost  data  to  reflect 
cost  increases  occurring  between  the 
cost  reporting  periods  represented  in  the 
data  collection  to  the  midpoints  of  the 
cost  reporting  periods  to  which  the 
limits  apply. 

The  market  basket  index  is  comprised 
of  the  most  commonly  used  categories  of 
SNF  routine  service  expenses.  The 
categories  are  based  primarily  on  those 
used  by  the  National  Center  for  Health 
Statistics  in  its  National  Nursing  Home 
Surveys. 

The  categories  of  expenses  are 
weighted  according  to  the  estimated 
proportion  of  SNF  routine  service  costs 
attributable  to  each  category  (see  Table 
V).  The  weights  for  all  major  categories 
of  SNF  costs  are.  based  on  the  National 
Nursing  Home  Surveys  of  1973/1974  and 
1977,  conducted  by  the  Office  of  Health 
Research,  Statistics  and  Technology, 
National  Center  for  Health  Statistics  of 
the  Public  Health  Service.  (As  noted  in 
footnote  1  at  the  end  of  Table  V,  the 
1973/1974  survey  contained  1972  cost 
data  and  the  1977  survey  contained  a 
combination  of  1972  and  1976  cost  data.) 
These  are  the  most  current  and 
comprehensive  sources  of  national  data 
on  the  distribution  of  costs  in  SNFs. 
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(The  second  column  of  Table  V  specifies 
the  weights  used  for  each  category.) 

In  developing  the  market  basket 
index,  we  obtained  historical  and 
projected  rates  of  increase  in  the  price 
of  goods  and  services  in  each  category. 
The  third  column  of  the  market  basket 
index  (Table  V)  identifies  the  price 
variables  used  and  the  soiu'ce  of  the 
forecast. 

The  market  basket  index  also 
provides  for  adjustments  in  the  limits  if 
our  forecasts  of  economic  trends  prove 
erroneous.  If  the  final  rate  of  change  in 
the  market  basket  index  for  a  year 
differs  from  the  estimated  rate  of  change 
by  at  least  0.3  of  one  percentage  point, 
we  will  adjust  the  limits.  We  will  advise 
the  Medicare  intermediaries  to  use  the 
actual  rate  to  adjust  each  SNF’s  limit 
retroactively. 

D.  Application  of  the  Adjusted  Hospital 
Wage  Index  to  Wages,  Employee 
Benefits.  Health  Service  Costs,  Costs  of 
Business  Services,  and  Other 
Miscellaneous  Expenses 

In  developing  the  schedule  of  limits 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1989, 
we  applied  the  wage  index  to  five 
categories  of  labor-related  costs:  wages, 
employee  benefits,  health  service  costs, 
business  service  costs,  and  other 
miscellaneous  costs.  We  have  used  the 
same  methodology  in  developing  this 
schedule  of  limits. 

For  purposes  of  applying  the  wage 
index,  employee  benefits  include  such 
items  as  FICA  tax,  health  insurance,  life 
insurance,  facility  contributions  to 
employee  retirement  funds,  and  all  other 
compensation  that  the  SNF  records  in 
the  “employee  health  and  welfare”  cost 
center  on  its  Medicare  cost  report. 

Health  service  costs  is  a  category 
used  by  the  National  Nursing  Home 
Survey  conducted  in  1977,  noted  above. 
This  category  includes  the  costs  of 
routine  services  that  are  pmchased 
under  arrangement  from  outside 
sources.  Business  service  costs  include 
costs  of  banking,  contract  laundry, 
telephone,  and  other  services  that  SNFs 
purchase  at  retail  from  outside 
suppliers.  Other  miscellaneous  costs 
include  various  types  of  routine 
operating  costs  not  allocated  to  any 
other  category  of  the  market  basket. 

Thus,  we  are  continuing  to  apply  the 
wage  index  to  the  total  portion  of  cost 
(83.1  percent  attributable  to  wages, 
fringe  benefits,  health  service  costs, 
business  service  costs,  and  other 
miscellaneous  expenses)  rather  than  to 
the  wage  portion  (64  percent)  only.  We 
are  continuing  to  use  this  method 
because  our  analysis  of  the  data  shows 
that  area  variations  in  routine  per  diem 


costs  in  these  additional  categories  are 
closely  related  to  area  variations  in 
prevailing  wage  levels.  We  believe  that 
applying  the  wage  index  to  the  other 
categories  of  labor-related  costs 
specified  above,  rather  than  to  wages 
only,  results  in  individual  limits  that  are 
more  equitable  and  more  appropriate  to 
each  SNFs  actual  market  environment. 
Accordingly,  the  proportion  of  adjusted 
routine  service  costs  that  we  will  adjust 
by  the  wage  index  is  83.1  percent  for 
cost  reporting  periods  begiiming  on  or 
after  October  1, 1992. 

K  Freestanding  SNF  Limits  Set  at  112 
Percent  of  Mean 

For  cost  reporting  periods  begiiming 
on  or  after  October  1, 1992,  we  are 
continuing  to  maintain  the  limits  for 
freestanding  SNFs  at  112  percent  of  the 
average  labor-related  and  average 
nonlabor-related  costs  of  each  group. 

We  will  continue  to  use  the  same 
methodology  for  freestanding  SNFs  as 
described  in  the  April  1, 1991,  notice. 

F.  Hospital-Based  SNF  Limits 

For  cost  reporting  periods  beginning 
on  or  after  October  1, 1992,  the  hospital- 
based  limit  will  continue  to  equal  the 
freestanding  limit  plus  50  percent  of  the 
difference  between  the  freestanding 
limit  and  112  percent  of  the  mean  per 
diem  routine  service  costs  of  hospital- 
based  SNFs.  The  methodology  for 
hospital-based  SNFs  will  be  the  same  as 
that  used  for  current  hospital-based  SNF 
limits,  effective  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1989,  as  described  in  the  previous 
notice.  We  are  continuing  to  provide  an 
add-on  adjustment  for  A&G  costs  for 
hospital-based  SNFs.  The  purpose  of 
this  add-on  is  to  make  an  adjustment  for 
the  allocation  of  costs  in  the  A&G  cost 
center. 

G.  Cost-of-Living  Adjustments  for 
Alaska,_  Hawaii,  Puerto  Rico,  and  the 
Virgin  Islands 

‘To  avoid  disadvantaging  SNFs  located 
in  Alaska,  Hawaii,  Puerto  Rico,  and  the 
Virgin  Islands,  we  will  continue  to 
provide  a  cost-of-living  adjustment  for 
these  areas.  This  is  an  adjustment  of  the 
nonlabor-related  component  of  the  limit 
that  applies  to  these  areas,  based  on  the 
amount  of  the  most  recently  determined 
cost-of-living  differentials  developed  by 
the  Office  of  Personnel  Management. 
Since  we  adjust  the  labor-related 
component  by  the  applicable  wage 
index  as  discussed  above,  this  cost-of- 
living  adjustment  will  apply  only  to  the 
nonlabor-related  component. 


H.  Exemption  or  Exception  to  Cost 
Limits 

Under  §  413.30(e)(2),  a  new  provider 
of  skilled  nursing  services  may  request 
an  exemption  from  the  cost  limits.  In 
addition,  a  SNF  may  request  an 
exception  to  the  cost  limits  imder  the 
provisions  of  §  413.30(f).  In  either  case, 
the  SNF  must  make  the  request  to  HCFA 
central  office  through  the  appropriate 
Medicare  fiscal  intermediary. 

/.  Classification  System 

We  will  retain  the  classification 
system  based  on  whether  a  SNF  is 
located  within  an  MSA,  as  defined  by 
the  Office  of  Management  and  Budget 
(OMB),  with  exceptions  for  certain  New 
England  County  Metropolitan  Areas  as 
described  in  the  April  1, 1991,  notice  (56 
FR 13319). 

IV.  Methodology  for  Determining  Per 
Diem  Routine  Service  Cost  Limit 

A.  Development  of  Limits 

1.  Data 

As  discussed  in  section  III  above,  we 
used  actual  freestanding  and  hospital- 
based  SNF  inpatient  routine  service  cost 
data,  less  capital-related  costs  allocated 
to  general  inpatient  routine  services, 
obtained  from  the  latest  settled 
Medicare  cost  reports  available.  These 
cost  reports  cover  cost  reporting  periods 
ending  on  or  after  June  30, 1989,  through 
May  31, 1990,  for  freestanding  SNFs  and 
on  or  after  October  31, 1988,  through 
September  30, 1989,  for  hospital-based 
SNFs. 

We  adjusted  these  data  using  the 
market  basket  index  discussed  above  to 
infiate  costs  from  the  midpoints  of  the 
cost  reporting  periods  in  the  data  base 
to  the  midpoint  of  the  first  cost  reporting 
period  to  which  the  limits  will  apply. 

The  annual  percentage  increases  in 
the  market  basket  over  the  previous 
year  that  we  used  for  this  projection  are; 


1988  .  5.1 

1989  .  6.6 

1990. .  6.3 

1991  . . . . .  ’4.3 

1992  .  *4.6 

1993.  . . .  *  5.2 

1994. _ . . . . . '  5.2 

1995 .  '  5.3 


‘  Forecasted  iitcrease. 

An  adjustment  will  be  made  to  the 
limits  if  the  forecasted  market  basket 
rate  differs  from  the  actual  rate  by  at 
least  0.3  of  one  percentage  point. 
Following  the  end  of  each  year  that  the 
limits  are  in  effect,  we  will  determine 
the  actual  rate  of  increase  or  decrease  in 
the  market  basket  for  that  year.  The 
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data  necessary  to  make  this 
determination  are  usually  available  in 
the  second  quarter  of  the  following  year. 

If  the  forecasted  market  basket  rate 
diners  from  the  actual  rate  by  at  least 
0.3  of  one  percentage  point,  we  will 
notify  the  Medicare  intermediaries  of 
the  actual  rate  of  increase  or  decrease 
and  advise  them  to  adjust  each  SNF  cost 
limit  retroactively. 

2.  Use  of  Wage  Index  to  Adjust  Cost 
Data 

We  divided  each  SNF’s  adjusted  per 
diem  routine  service  costs  into  labor- 
related  and  nonlabor-related  portions. 
We  determined  the  labor-related  portion 
by  multiplying  each  SNF's  adjusted  per 
diem  routine  service  cost  by  83.1 
percent,  which  is  the  labor-related 
portion  of  cost  from  the  market  basket. 
We  then  divided  the  labor-related 
portion  of  each  SNFs  per  diem  cost  by 
the  wage  index  value  applicable  to  the 
SNF's  location  (see  Tables  U  and  III)  to 
arrive  at  an  adjusted  labor-related 
portion  of  routine  cost. 

'3.  Group  Means 

We  calculated  separate  means  of 
labor-related  and  nonlabor-related 
adjusted  routine  service  costs  for  each 
SNF  group,  that  is,  freestanding  or 
hospital-based  and  MSA  or  non-MSA 
location. 

4.  Components  of  Limit 

For  each  freestanding  group,  we 
multiplied  the  mean  labor-related  and 
mean  nonlabor-related  costs  by  112 
percent  to  arrive  at  the  freestanding 
limits  (Table  I).  We  then  subtracted  the 
freestanding  limit  for  each  group  from 
112  percent  of  the  hospital-based  mean 
for  each  group  and  multiplied  the  result 
by  50  percent.  To  arrive  at  the  hospital- 
based  limit  (Table  I),  the  50  percent 
amount  described  above  is  added  to  the 
appropriate  freestanding  limit. 


Cost  Limit  Data— Hospital-Based 
SNFs 


112  percent  of  hospital- 
based  mean  cost 

Urban 

(MSA) 

Rural 

(non- 

MSA) 

Labor . 

$144.68 

30.50 

$124.86 

20.56 

i 

Total . 

175.38 

145.42 

Calculation  of  50  Percent  of  Differ- 


ENCE  Between  1 12  Percent  of  Hos¬ 
pital-Based  Mean  Cost  and  Free¬ 
standing  Limit 

Labor 

Nonlabor 

Urban  (MSA) 

112  Percent  of  Hospital- 

Based  Mean  Cost . 

$144.88 

$30.50 

79.56 

17.08 

65.32 

13.42 

50  Percent  of  Difference . 

Plus  Freestanding  Limit . 

32.66 

79.56 

6.71 

17.08 

Hospital-Based  Limit 
(MSA) . 

112.22 

23.79 

Rural  (MSA) 

112  Percent  of  Hospital- 

$124.86 

$20.56 

Freestanding  Limit  (Table  1)... 

80.79 

13.64 

44.07 

6.92 

22.04 

3.46 

Plus  Freestanding  Limit . 

80.79 

13.64 

Hospital-Based  Limit 
(Non-MSA) . 

17.10 

Urban 

Rural 

A&G  Difference 

1.  Hospital-Based  SNF  A&G 

$10.67 

-$9.82 

2.  Freestanding  SNF  A&G 
Mean  * . 

7.18 

7.07 

3.49 

2.55 

Amount  of  A&G  included  in 
the  50  percent  difference 
between  112  percent  of 
the  hospital-based  mean 
costs  and  the  freestand¬ 
ing  limit: 

4.  A&G  Difference  (line  3).. 

5.  112  Percent  of  Hospi¬ 

tal-Based  Mean  Ckist 
(Total) . 

3.49 

175.38 

2.55 

145.42 

6.  Average  Routine  Cost 
(line  5  divided  by  112 

156.59 

129.84 

7.  Percent  of  A&G  Differ¬ 
ence  to  Average  Rou¬ 
tine  Ck>st  (line  4  divided 

2.23 

1.96 

8.  50  Percent  of  Differ¬ 
ence  between  112  Per¬ 
cent  of  Hospital-Based 
SNF  Mean  Cost  and 
Freestartding  SNF  Limit. 

9.  Amount  of  A&G  Differ¬ 

ence  Included  in  line  6 
(line  7  times  line  8) . 

39.37 

0.88 

25.50 

0.50 

A&G  Add-on 

10.  A&G  Difference  from 

3.49 

2.55 

11.  Less  Amount  from 

0.88 

0.50 

12.  A&G  Add-on  (line  10 
less  line  11) . 

261 

2.05 

13.  L^ibor-Related  Com¬ 

ponent  of  A&G  Add-on 
(Line  12  times  83.1 
percent) . . 

2.17 

1.70 

Urban 

Rural 

14.  Nonlabor-Related 

Component  of  A&G 
Add-on  (Line  12  times 

0.44 

0.35 

>  Wage  deflated  means. 


B.  Adjustment  of  Limits 

1.  Adjustment  of  Labor-Related 
Component  by  Wage  Index 

a.  Freestanding  SNFs.  To  arrive  at  a 
labor-adjusted  limit  for  each  SNF,  we 
multiply  the  labor-related  component  of 
the  limit  for  the  SNF’s  group  by  the  wage 
index  developed  from  wage  levels  for 
hospital  workers  in  the  area  in  which 
the  SNF  is  located  (see  Tables  II  and 
III).  The  adjusted  limit  that  applies  to  a 
SNF  is  the  sum  of  the  non-labor-related 
component,  plus  the  adjusted  labor- 
related  component,  plus  the  nursing 
home  reform  and  Occupational  Safety 
and  Health  Administration  (OSHA)  per 
diem  add-on  discussed  in  section  V 
below.  Finally,  the  cost  reporting  year 
adjustment  discussed  in  section  IV.B.2. 
below  may  apply. 

Example— Calculation  of  Adjusted 
Limit  for  a  Freestanding  SNF  (A) 

Located  in  Dallas,  Texas: 


Labor-Related 

Component. 

$79.56 

(Table  I). 

Wage  Index . 

X  0.9638 

(Table  II). 

Adjusted 

Labor 

Component. 

76.68 

Non-Labor-Related 

Component. 

-f  17.08 

(Table  I). 

Nursing  Home 

-1-1.98 

Reform  and 

OSHA  Per  Diem 
Add-On. 

Adjusted  Limit ..  95.74 


b.  Hospital-Based  SNFs.  To  arrive  at  a 
labor-adjusted  limit  for  each  hospital- 
based  SNF,  we  add  the  labor-related 
component  of  the  limit  and  the  labor- 
related  component  of  the  A&G  add-on 
for  the  hospital-based  SNF’s  group  and 
multiply  the  sum  by  the  wage  index 
developed  from  wage  levels  for  hospital 
workers  in  the  area  in  which  the 
hospital-based  SNF  is  located  (see 
Tables  II  and  III).  The  adjusted  limit  that 
applies  to  a  hospital-based  SNF  is  the 
sum  of  the  adjusted  labor-related 
component  and  A&G  add-on,  plus  the 
non-labor-related  component  and  A&G 
add-on,  plus  the  nursing  home  reform 
and  OSHA  per  diem  add-on  discussed 
in  section  ’V  below.  Finally,  the  cost 
reporting  year  adjustment  discussed 
below  in  section  IV.B.2  may  apply. 
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Example — Calculation  of  Adjusted 
Limit  for  a  Hospital-Based  SNF  (B) 
Located  in  Scranton,  Pennsylvania: 

Labor-Related 

Component: 

Umit .  $112.22  (Table  Ij. 

A&G  ^dd-on .  -^2■17  (Table  I). 

114.39 

Wage  Index .  X 0-8952  (Table  II). 

Adjusted  102.40 

Labor 

Component. 

Non-Labor-Related 

Component: 

Limit. .  23.79  (Table  I). 

A&G  Add-on .  0.44  (Table  I). 

Nursing  Home  -1-1.98 

Reform  and 
OSHA  Per 
Diem  Add-on. 

Adjusted  Limit..  128.61 


2.  Adjustment  for  Cost  Reporting  Period 

If  a  facility  has  a  cost  reporting  period 
beginning  in  a  month  after  October  1992, 
the  intermediary  will  increase  the  limit 
that  otherwise  would  apply  to  the  SNF 
by  the  factor  from  Table  IV  that 
corresponds  to  the  month  and  year  in 
which  the  cost  reporting  period  begins. 
Each  factor  represents  the  compoimded 
monthly  increase  derived  from  the 
projected  annual  increase  in  the  market 
basket  index  and  will  be  used  to 
account  for  inflation  in  costs  that  will 
occur  after  the  date  on  which  the  limits 
are  effective. 

Cost  Reporting  Year  End  Adjustment 

Example:  The  following  is  a 
computation  of  a  revised  hospital-based 
limit  for  the  previously  cited  SNF  (B). 
Hospital-based  SNF  (B)  has  a  cost 
reporting  period  beginning  November  1, 
1992.  The  base  adjusted  limit  for  SNF  (B) 
is  $128.61.  The  revised  limit  for  SNF  (B) 
applicable  to  its  cost  reporting  period  is 
$129.17. 


Individual  SNF  Adjusted  Base 

Limit .  $128.61 

Adjustment  Factor  from  Table 
IV .  X  1.00431 

Revised  Limit .  129.17 


If  a  facility  uses  a  cost  reporting 
period  that  is  not  12  months  in  duration, 
a  special  adjustment  factor  will  be 
calculated.  This  is  necessary  because 
projections  are  computed  to  the 
midpoint  of  a  cost  reporting  period  and 
the  adjustment  factors  in  Table  IV  are 
based  on  an  assumed  12-month 
reporting  period.  For  cost  reporting 
periods  of  other  than  12  months,  the 


calculation  must  be  done  for  the 
midpoint  of  the  specific  cost  reporting 
period.  The  SNF’s  intermediary  will 
obtain  this  adjustment  factor  from 
HCFA  central  office. 

V.  Per  Diem  Add-On  to  the  Cost  Limits 
Effective  for  Cost  Reporting  Periods 
Beginning  On  or  After  October  1, 1992 

In  the  April  1, 1991,  final  notice  of  SNF 
limits,  we  described  a  per  diem  add-on 
to  the  limits  effective  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1990.  This  per  diem  add-on  was 
developed  to  take  into  account  the  costs 
associated  with  the  additional 
requirements  placed  on  SNFs  by  the 
nursing  home  reform  provisions  in 
section  1819  of  the  Act,  as  added  by 
section  4201(a)  of  Pub.  L.  100-203. 

(These  requirements  include  conducting 
nurse  aide  training  and  competency 
evaluation  programs.)  Section  4201(b)  of 
Pub.  L.  100-203  amended  section 
1861(v)(l)(E)  of  the  Act  to  provide  for 
Medicare  payment  for  costs  incurred  by 
SNFs  in  complying  with  these 
requirements. 

In  the  April  1, 1991  notice  we 
described  the  methodology  used  to 
compute  the  per  diem  add-on.  We 
calculated  the  per  diem  add-on  based  on 
data  from  the  36  State  Medicaid  plans 
that  had  been  approved  by  HCFA  as  of 
October  1, 1990.  We  also  allowed  for  an 
adjustment  to  the  cost  limit  when  a 
provider’s  actual  reasonable  and 
verified  costs  incurred  in  implementing 
the  additional  requirements  exceeded 
the  per  diem  add-on. 

We  will  continue  to  provide  a  per 
diem  add-on  to  recognize  the  costs  that 
must  be  incurred  to  comply  with  the 
nursing  home  reform  provisions 
specified  in  section  1819  of  the  Act.  The 
methodology  used  to  compute  the  per 
diem  add-on  is  the  same  as  that 
described  in  the  April  1, 1991,  final 
notice.  However,  we  are  now  basing  the 
per  diem  add-on  on  data  from  the 
approved  Medicaid  State  plans  for  50 
States  and  the  District  of  Columbia.  The 
average  per  diem  increase  amounted  to 
$1.46.  Since  this  amount  is  for  services 
furnished  on  or  after  October  1, 1990,  we 
have  inflated  the  $1.46  for  the  per  diem 
add-on  effective  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1992,  by  using  the  SNF  market  basket 
index  described  in  this  notice,  which 
results  in  an  average  per  diem  increase 
of  $1.61. 

In  addition,  we  are  aware  that  SNFs 
are  now  incurring  additional  costs  due 
to  the  universal  precaution  requirements 
of  the  Occupational  Safety  and  Health 
Administration  (OSHA).  OSHA 


published  a  final  rule  in  the  Federal 
Register  on  December  6, 1991  (54  FR 
64004)  that  set  forth  a  standard  under 
section  6(b)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  655)  to 
eliminate  or  minimize  occupational 
exposure  to  bloodbome  pathogens.  The 
rule  includes  requirements  relating  to 
employee  vaccinations  against 
bloodbome  diseases,  staff  training  on 
universal  precautions,  and  the  use  of 
protective  equipment  (gloves,  aprons, 
masks,  etc.).  While  the  limits  set  forth  in 
this  notice  use  the  most  recent  cost 
report  data  available,  we  recognize  that 
the  new  OSHA  standards,  which  were 
effective  March  6, 1992,  will  result  in 
some  SNFs  incurring  costs  that  are  not 
reflected  in  the  cost  limits.  We 
understand  that  all  SNFs  must  comply 
with  these  regulations.  Based  on  the 
technical  data  supporting  the  OSHA 
rule,  we  have  computed  that,  on  the 
average,  a  SNF  will  incur  costs  of  $.16 
per  inpatient  day  in  implementing  this 
OSHA  requirement.  Therefore,  we  are 
adding  $.16  to  the  $1.61  average  per 
diem  increase  described  above,  resulting 
in  a  total  increase  of  $1.77  per  day.  This 
represents  the  average  total  cost  of 
compliance  with  both  the  nursing  home 
reform  and  OSHA  requirements. 

As  described  in  the  April  1, 1991 
notice,  we  will  continue  to  compute  the 
per  diem  add-on  by  using  the  same 
methodology  as  that  used  to  compute 
the  basic  Medicare  SNF  cost  limits.  That 
is,  the  per  diem  add-on  has  been  set  at 
112  percent  of  the  average  total  cost  of 
compliance  with  both  the  nursing  home 
reform  and  OSHA  requirements. 
Therefore,  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1992, 
the  per  diem  add-on  is  $1.98  (112  percent 
of  $1.77).  If  an  SNF’s  per  diem  routine 
costs  exceed  the  cost  limit  and  it  has 
inciured  costs  in  excess  of  the  per  diem 
add-on  of  $1.98  as  a  result  of  compliance 
with  the  nursing  home  reform  and  the 
OSHA  requirements,  the  SNF  may  seek 
an  adjustment  to  the  cost  limit.  An 
adjustment  will  be  made  to  the  extent 
the  costs  in  excess  of  the  limit  are 
reasonable,  actually  incurred  in  the 
implementation  of  the  additional 
requirements,  separately  identified  by 
the  SNF,  and  verified  by  the 
intermediary. 

When  HCFA  updates  the  SNF  cost 
limits  using  a  later  data  base  that 
includes  the  costs  of  complying  with  the 
additional  nursing  home  reform  and 
OSHA  requirements,  a  per  diem  add-on 
will  no  longer  be  needed  because  those 
updated  limits  would  include  these  costs 
in  the  basic  routine  cost  limit. 
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VI.  Regulatory  Impact  Statement 

A.  Executive  Order  12291 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any  final 
notice  that  meets  one  of  the  E.O.  criteria 
for  a  “major  rule";  that  is,  that  will  be 
likely  to  result  in — 

An  annual  effect  on  the  economy  of 
$100  million  or  more; 

A  major  increase  in  costs  or  prices  for 
consumers,  individuals,  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  this  final  notice  with  comment 
period,  the  schedule  of  limits  on 
payments  for  SNF  inpatient  routine 
services  has  been  revised  to  reflect  more 
recent  cost  report  and  wage  index  data. 
We  estimate  that  the  revised  schedule  of 
limits  will  result  in  the  following  savings 
on  payments  for  SNF  services  under  the 
Medicare  program. 


Fiscal  year 

Savings ' 

1993 . 

$10 

20 

1994 . 

1995 . 

20 

1996 . 

20 

1997 . 

30 

'  Rounded  to  nearest  $10  miUton. 


These  savings  represent  the  effect  of 
implementing  the  new  limits  effective 
for  cost  reporting  periods  beginning  on 
or  after  October  1, 1992,  compared  with 
the  effects  of  updating  the  previous 
limits  by  the  market  basket  index.  The 
savings  from  updating  the  previous 
limits  by  the  market  basket  index  is  5.6 
percent  of  total  SNF  costs.  The  savings 
from  implementing  the  new  limits  is  6.0 
percent  of  total  SNF  costs.  Therefore, 
these  new  limits  decrease  SNF 
reimbursement  by  0.4  percent  compared 
with  the  slightly  higher  limits  that  would 
have  been  in  effect  under  the  updating 
provisions  of  the  1989  limits. 

Since  this  notice  with  comment  period 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or  meet 
the  other  criteria  of  E.0. 12291,  a  final 
regulatory  impact  analysis  is  not 
required. 

B.  Regulatory  Flexibility  Act 

For  final  notices  such  as  this,  we 
prepare  and  publish  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 


(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  the  notice 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  We  consider  all  SNFs  to  be 
small  entities  under  the  RFA. 

A  small  number  of  SNFs  will  be 
affected  by  this  notice.  Specifically,  the 
revised  cost  limits  will  result  in  a  small 
increase  in  the  number  of  SNFs 
exceeding  the  SNF  limits  in  all 
categories,  as  follows; 


Total 

SNFs 

Exceed¬ 
ing  old 
lilTXtS 

Exceed¬ 
ing  new 
limits 

Freestanding 

SNFs: 

4074 

680 

706 

1266 

203 

220 

Hospital-Based 

SNFs: 

455 

289 

298 

453 

203 

205 

However,  it  is  our  practice  not  to 
consider  an  economic  impact  on  small 
entities  to  be  significant  unless  the 
annual  total  costs  or  revenues  of  a 
substantial  number  of  entities  will  be 
increased  or  decreased  by  at  least  3 
percent.  The  revised  limits  will  not 
result  in  a  significant  number  of 
facilities’  total  revenues  being  increased 
or  reduced  by  3  percent  or  more  over  the 
October  1, 1989,  limits  adjusted  for 
inflation  since  Medicare  does  not 
account  for  a  high  proportion  of  SNF 
utilization  or  revenue.  Therefore,  we 
have  determined,  and  the  Secretary 
certifies,  that  this  final  notice  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Thus,  we  have  not  prepared  a  regulatory 
flexibility  analysis. 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  final  notice  such  as  this 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Such  an  analysis 
must  conform  to  the  provisions  of 
section  604  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  with 
fewer  than  100  beds  located  outside  of  a 
Metropolitan  Statistical  Area. 

We  have  not  prepared  a  rural  impact 
statement  since  we  have  determined 
and  the  Secretary  certifies  that  this  final 
notice  will  not  have  a  significant 
economic  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals. 

VII.  Other  Required  Information 

A.  Paperwork  Burden 

This  final  notice  with  comment  period 
does  not  impose  information  collection 


requirements.  Consequently,  it  need  not 
be  reviewed  by  the  Office  of 
Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  through 
3511). 

B.  Waiver  of  Proposed  Notice 

In  adopting  notices  such  as  this,  we 
ordinarily  publish  a  proposed  notice  in 
the  Federal  Register  with  a  60-day 
period  for  public  comment  as  required 
under  section  1871(b)(1)  of  the  Act. 

As  discussed  in  section  IV  above,  we 
have  used  the  same  methodology  to 
develop  this  schedule  of  limits  that  was 
used  in  setting  the  limits  published  for 
public  comment  on  April  1, 1991,  This 
notice  also  conforms  to  the  clear 
direction  provided  in  sections  1861(v)(l) 
and  1888  of  the  Act  and  the 
implementing  regulations  at  §  413.30. 

The  final  cost  reporting  data  on  which 
these  limits  are  based  was  not  available 
from  the  Medicare  fiscal  intermediaries 
until  September  30, 1991.  We  completed 
the  data  collection  process  in  December 
1991,  and,  between  December  1991  and 
April  1992,  we  reviewed  the  data  and 
developed  the  limits  set  forth  in  this 
notice.  Section  4008(e)(2)  of  Public  Law 
101-508  specifies  that  this  schedule  of 
limits  is  effective  for  cost  reporting 
periods  beginning  October  1, 1992. 

Given  these  time  constraints,  it  would 
not  have  been  possible  to  publish  a 
proposed  notice  and  still  implement  the 
new  cost  limits  effective  October  1, 1992. 
To  do  so  would  have  been 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest. 

Therefore,  we  find  good  cause  to  waive 
publication  of  a  proposed  notice. 

C.  Waiver  of  30-Day  Delay  in  Effective 
Date 

We  normally  provide  a  delay  of  30 
days  in  the  effective  date  for  documents 
such  as  this.  However,  if  adherence  to 
this  procedure  would  be  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  we  may  waive  the  delay  in  the 
effective  date. 

Sections  1861(v)(l)(A)  and  1888  of  the 
Social  Security  Act  (the  Act)  authorize 
the  Secretary  to  set  limits  on  allowable 
costs  incurred  by  a  provider  of  services 
for  which  payment  may  be  made  under 
Medicare.  Also,  the  clear  direction  of 
section  4008(e)(2)  of  Public  Law  101-508 
requires  that  the  Secretary  update  the 
per  diem  SNF  cost  limits  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1992,  and  every  2  years 
thereafter.  If  SNFs  are  to  receive  timely 
the  benefits  of  the  overall  increase  in 
Medicare  payments  using  the  revised 
cost  limits,  it  is  necessary  that  these 
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limits  be  effective  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1992.  Thus,  we  believe  that  a  delay  in 
the  effective  date  of  these  cost  limits 
would  be  contrary  to  the  public  interest. 
Therefore,  we  find  good  cause  to  waive 
the  usual  30-day  delay  in  the  effective 
date  of  this  notice  with  comment  period. 

D.  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive, 
we  are  not  able  to  acknowledge  or 
respond  to  them  individually.  However, 
we  will  consider  all  comments  that  we 
receive  by  the  date  and  time  specified  in 
the  “Date”  section  of  the  preamble  to 
this  notice.  If  we  make  any  changes  to 
this  notice,  we”  will  respond  to  the 
comments  in  the  preamble  to  the  notice 
that  incorporates  the  changes. 

VIII.  Schedule  of  Limits 

Under  the  authority  of  sections 
1861(v)(l)(A)  and  1888  of  the  Act,  the 
following  group  per  diem  limits  will 
apply  to  the  adjusted  SNF  inpatient 
routine  service  costs  paid  for  under 
Medicare  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1992. 
Medicare  fiscal  intermediaries  will 
compute  the  adjusted  limits  for  SNFs 
using  the  methodology  set  forth  in  this 
notice  and  will  notify  each  SNF  of  its 
applicable  limit.  These  limits,  as 
adjusted  by  the  applicable  wage  indexes 
and  the  cost  reporting  year  adjustments, 
and  also  adjusted  by  a  per  diem  add-on 
to  recognize  the  cost  of  implementing 
the  nursing  home  reform  and  OSHA 
requirements  described  above,  will 
remain  in  effect  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1992. 

Table  I.— SNF  Group  Limits 

[Cost  reporting  periods  beginning  on  or  after  10/1/ 
92] 


Adjustment 

factor 

1.250 

.  Hawaii: 

Oahu . 

1.225 

Kauai . 

1.175 

Maui,  Lanai  and  Molokai . 

1.200 

Hawaii  (island) . 

1.150 

Puerto  Rico . 

1.100 

Virgin  Islands . 

1.125 

Table  II.— Wage  Index  for  Urban 

Areas 

1  Urban  area  (Constituent  counties  or  county  I 

Wage 

1  equivalents) 

index 

Location 

Labor- 

related 

component 

Non-labor  * 
related 
component 

Freestanding: 

MSA . 

$79.56 

$17.08 

Non-MSA . 

80.79 

13.64 

Hospital-based  MSA: 

Umit . 

112.22 

23.79 

A&G  ariii-Ofl . 

2.17 

0.44 

Non-MSA: 

Limit . 

102.83 

17.10 

A&G  edd-Ofi, . 

1.70 

0.35 

>  The  nonlabor  portion  of  the  limits  for  SNFs 
located  in  the  States  of  Alaska  and  Hawaii,  the 
Commonwealth  of  Puerto  Rico,  and  the  Virgin  Is¬ 
lands  win  be  increased  by  the  following  cost-oT-living 
adjustments: 


Abilene,  TX . 

Taylor,  TX 

Aguadilla,  PR . . . 

Aguada,  PR 
Aguadilla,  PR 
Isabella,  PR 
Moca,  PR 

Akron,  OH . 

Portage,  OH 
Summit,  OH 

Albany,  GA . 

Dougherty,  GA 
Leo,  GA 

Albany-Schenectady-Troy,  NY . 

Albany,  NY 
Greene,  NY 
Montgomery,  NY 
Rensselaer,  NY 
Saratoga,  NY 
Schenectady,  NY 

Albuquerque,  NM . 

Bernalillo,  NM 

Alexandria,  LA . 

Rapides,  LA 

Allentown-Bethlehem,  PA-NJ . 

Warren,  NJ 
Carbon,  PA 
Lehigh,  PA 
Northampton,  PA 

Altoona,  PA . 

Blair,  PA 

Amarillo,  TX . 

Potter,  TX 
Randall,  TX 

Anaheim-Santa  Ana,  CA . 

Orange,  CA 

Anchorage,  AK . 

Anchorage,  AK 

Anderson,  IN . 

Madison,  IN 

Anderson,  SC . 

Arxlerson,  SC 

Ann  Arbor,  Ml . 

Washtenaw,  Ml 

Anniston,  AL . 

Calhoun,  AL 

AppletorvOshkosh-Neenah,  Wl. 
CalumeL  Wl 
Outagamie,  Wl 
Winnebago,  Wl 

Arecibo,  PR . 

Arecibo,  PR 
Camuy,  PR 
Hatilk),  PR 
Quebradillas,  PR 

Asheville,  NC . 

Buncombe,  NC 

Athens,  GA . 

Clarke,  GA 
Jackson,  GA 
Madison,  GA 
Oconee,  GA 

Atlanta,  GA . 

Barrow,  GA 


0.9220 

0.4568 

0.9493 

0.8050 

0.8922 


1.0123 

0.8275 

0.9857 

0.9238 

0.8739 

1.2130 

1.4176 

0.9583 

0.7258 

1.1384 

0.7931 

0.9179 

0.3953 

0.8739 

0.8209 

0.9596 


Table  II.— Wage  Index  for  Urban 
Areas— Continued 


equivalents) 


Butts.  GA 
Cherokee,  GA 
Clayton,  GA 
Cobb.  GA 
Coweta,  GA 
De  Kalb.  GA 
Douglas,  GA 
Fayette,  GA 
Forsyth,  GA 
Fulton,  GA 
Gwinnett  GA 
Henry,  GA 
Newton,  GA 
Paulding,  GA 
Rockdale,  GA 
Spalding,  GA 
Walton,  GA 

Atlantic  City,  NJ . 

Atlantic,  NJ 
Cape  May,  NJ 

Augusta,  GA-SC . 

Columbia,  GA 
McDuffie.  GA 
Richmond,  GA 
Aiken,  SC 

Aurora-Elgin,  IL . . 

Kane,  IL 
Kendall,  IL 

Austin,  TX . 

Hays,  TX 
Travis,  TX 
Williamson.  TX 

Bakersfield,  CA . 

Kern,  CA 

Baltimore,  MD . 

Anne  Arundel,  MD 
Baltimore,  MD 
Baltimore  City,  MD 
Canon,  MD 
Harford,  MD 
Howard,  MD 
Queen  Annes,  MD 

Bangor.  ME . 

Penobscot  ME 

Baton  Rouge,  LA . 

Ascension,  LA 
East  Baton  Rouge,  LA 
Livingston,  LA 
West  Baton  Rouge,  LA 

Battle  Creek,  Ml . 

Calhoun,  Ml 

Beaumont-Port  Arthur,  TX.. 
Hardin,  TX 
Jefferson,  TX 
Orange,  TX 

Beaver  County,  PA . 

Beaver,  PA 

Bellingham,  WA . 

Whatcom,  WA 

Benton  Harbor,  Ml . 

Berrien,  Ml 

Bergen-Passaic,  NJ . 

Bergen,  NJ 
Passaic,  NJ 

Billings,  MT . 

Yellowstone,  MT 

Biloxi-Gulfport  MS . 

Hancock,  MS 
Harrison,  MS 

Binghamton,  NY . 

Broome,  NY 
Tioga,  NY 

Birmingham,  AL . 

Blount  AL 
Jefferson,  AL 
Saint  Clair.  AL 
Shelby,  AL 


Wage 

index 


1.0507 

0.9401 


0.9665 

0.9599 


1.0868 

1.0156 


0.9064 

0.9089 

09465 

0.9604 

1.0165 

1.0497 

0.8406 

1.0295 

0.9325 

0.8062 

0.9260 

0.8769 
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Table  II.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area  (Constituent  counties  or  county 
eqmvatents) 


Wage  Urban  area  (Constituent  counties  or  county 
index  ^uivalents) 


Wage  Urban  area  (COstituent  counties  or  county  Wage 
krdex  equivalents)  index 


Walker.  AL 

Bismarck,  ND . 

Burleigh,  ND 
Morton,  ND 

Bloomington,  IN . 

Monroe,  IN 

Bloomirrgtorr-Normal,  IL . 

McLean,  IL 

Boise  C^,  ID . 

Ada,  ID 

Boston-Lawrerrce-Salem-Lowell-Brockton, 

MA . 

Essex,  MA 
Middlesex,  MA 
Norfolk.  MA 
Plymouth,  MA 
Suffolk,  MA 

Boulder-LongmonL  CO . 

Boulder,  CO 

Bradenton,  FL . 

Manatee,  FL 

Brazoria,  TX . 

Brazoria,  TX 

Bremerton,  WA . . . 

Kitsap,  WA 

BrxJgeport-Stamford-Norwalk-Oanbury,  CT.. 
Fairfield,  CT 

Brownsville-Harlingen,  TX . 

Cameron,  TX 

Bryan-CJollege  Station,  TX . 

Brazos,  TX 

Buffalo,  NY . 

Erie,  NY 

Burlington,  NC . . . . . 

AlamarKie,  NC 

Burlington,  VT . 

CTWtenden,  VT 
Grand  Isle,  VT 

Ciaguas,  PR . 

Caguas,  PR 
Gurabo,  PR 
San  Lorenz,  PR 
Aguas  Bijer>as,  PR 
Cayey,  PR 
Cidra,  PR 

Canton,  OH . 

Carroll,  OH 
Stark,  OH 

Casper,  WY . 

Natrorra,  WY 

Cedar  Rapids.  I A . 

Utki.  IA 

Champaign-Urbana-Rantoul,  IL . 

Orampaign,  IL 

Charleston,  SC . 

Berkeley,  SC 
Orarieston,  SC 
Dorchester,  SC 

Charleston,  WV . . . . . 

Kanawha,  WV 
Putnam,  WV 

(JhartotteOastonia-Rock  Hill.  NC-SC . 

C^arrus,  NC 
Gaston,  NC 
Lincoln,  NC 
Mecklenburg,  NC 
Rowan.  NC 
Union,  NC 
York,  SC 

Charlottesville,  VA . 

Albermarle.  VA 
Charlottesville  City,  VA 
Fluvanrw,  VA 
Greene.  VA 

Chattanooga,  TN-GA . . 

Catoosa,  GA 
Dade,  GA 


Walker.  GA 
Hamilton,  TN 
Marion,  TN 
Sequatchie,  TN 

Cheyenne,  WY . . . 

L^amie,  WY 

Chicago,  IL . . . - . 

Cook,  IL 
Du  Page,  IL 
McHenry,  IL 

Chico.  CA . 

butte,  CA 

Cincinnati,  OH^KY-IN . 

Dearborn,  IN 
Boone.  KY 
Ctampbell,  KY 
Kenton,  KY 
QermonL  OH 
Hamilton,  OH 
Wanen,  OH 

Clarksville-Hopkinsville,  TN-KY . 

Christian.  KY 
Montgomery.  TN 

Cleveland,  OH . 

Cuyahoga,  OH 
Geauga,  OH 
Lake,  OH 
Medina,  OH 

(Colorado  Springs,  CO . 

El  Paso.  CO 

(Columbia,  MO . 

Boone,  MO 

Columbia,  SC . 

Lexington,  SC 
Richland,  SC 

Columbus,  GA-AL . 

Russell,  AL 
Chattanoochee,  GA 
Muscogee.  GA 

Columbus,  OH . 

Delaware.  OH 
Fairfield.  OH 
Franklin,  OH 
Licking,  OH 
Madison,  OH 
Pickaway,  OH 
Union,  OH 

Corpus  Christi,  TX . 

Nueces,  TX 
San  Patricio,  TX 

Cumberland,  MD-WV . 

Aliegany,  MD 
Mineral.  WV 

DaHas,  TX . 

Collin.  TX 
Dallas,  TX 
Denton,  TX 
Ellis.  TX 
Kaufman,  TX 
Rockwall,  TX 

Danville,  VA . 

Danville  City,  VA 
Pittsylvania,  VA 

Davenport-Rock  IslarxJ-Moline,  lA-IL.. 
Scott,  IA 
Henry,  IL 
Rock  Island,  IL 

Dayton-Spnngfiekf.  OH . 

aark,  OH 
Greene.  OH 
Miami,  OH 
Montgomery.  OH 

Daytona  Beach,  FL . 

Volusia,  FL 

Decatur,  AL . . .-. . 

LawrerK«.  AL 
Morgan,  AL 


Decatur,  IL . . 

Macon,  IL 

Denver,  CO . 

Adams,  CO 
Arapahoe,  CO 
Denver,  CO 
Douglas,  CO 
Jefferson,  CO 

Des  Moines,  IA . 

Dallas,  IA 
Polk,  IA 
Warren,  IA 

Detroit,  Ml . 

Lapeer,  Ml 
Livingston,  Ml 
Macomb,  Ml 
Monroe,  Ml 
Oakland.  Ml 
Saint  Clair,  Ml 
Wayne,  Ml 

Dothan,  AL . . . 

Dale,  AL 
Houston,  AL 

Dubuque,  IA . 

Dubuque,  IA 

Duluth,  MN-WI . 

St.  Louis.  MN 
Douglas,  Wl 

Eau  Clairo,  Wl . 

Chippewa,  Wl 
Eau  Claire,  Wl 

El  Paso.  TX . 

El  Paso.  TX 

Elkhart-Goshen,  IN . . 

Elkhart,  IN 

Elmira,  NY . 

Chemung.  NY 

Enid,  OK . 

Garfield.  OK 

Erie,  PA . 

Erie.  PA 

Eugene-SpringfieW,  OR . 

Lane.  OR . 

Evansville,  IN-KY . 

Posey,  IN 
Vanderburgh,  IN 
Warrick.  IN 
Henderson.  KY 

Fargo-Moorhead,  ND-MN . 

Clay,  MN 
Cass,  NO 

Fayetteville.  NC . 

Cumberland,  NC 

Fayetteville-Springdale,  AR . 

Washington,  AR 

Flint  Ml . 

Gerresee,  Ml 

Florertce.  AL . 

Colbert,  AL 
Lauderdale,  AL 

Florence,  SC . 

Florence,  SC 

Fort  Collins-Loveland,  CO . 

Larimer,  CO 

Ft  Lauderdale-Hollywood-Pompano  Beach, 

FL . 

Broward,  FL 

Fort  Myers-Cape  Coral,  FL . 

Lee,  FL 

Fort  Pierce,  FL . 

M^utin,  FL 
St  Lude,  FL 

Fort  Smith,  AR-OK . 

Crawford,  AR 
Sebastian,  AR 
Sequoyah,  OK 

Fort  Walton  Beach,  FL . 
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Table  H.— Wage  Index  for  Urban 
Areas — Continued 

Table  II.— Wage  Index  for  Urban 
Areas — Continued 

Table  H.— Wage  Index  for  Urban 

Af^AS — Continued  ' 

Urban  area  (Constituent  courriies  or  county 

Wage 

Urban  afos  (Constituent  counties  or  county 

Wage 

Urban  area  (Corrstituenl  counties  or  county 

Wage 

equivaients) 

index 

^  equivalents) 

irxiex 

equivalents) 

irrdex 

Okaloosa,  FL 

Huntin^on-Ashland,  WV-KY-OH . 

0.9438 

Bell.  TX 

Fort  Wayne,  IN . 

0.8901 

Boyd,  KY 

CoryelL  TX 

Allen,  IN 

Carter,  KY 

Knoxville,  7W . . . 

0.8693 

De  Kalb,  IN 

Greenup,  KY 

Anderson,  TN 

Whitley,  IN 

Lawrence,  OH 

Blount  TN 

Fort  Worth-Arlmgton,  TX„ . . 

0.9747 

Cabell.  WV 

Grainger,  TN 

Johnson,  TX 

Wayrte,  WV 

Jefferson,  TN 

Parker,  TX 

Huntsvile,  AL . 

0.8835 

Knox.TN 

Tarrant,  TX 

Madison,  AL 

Sevier,  TN  . 

Fresno,  CA . 

1.0737 

Indianapolis,  IN . 

0.9663 

Union,  TN 

Fresno,  CA 

Boorre,  IN 

Kokomo.  IN . . . 

0.9435 

Gadsden,  AL . 

0.8199 

Hamilton,  IN 

Howard,  IN 

Etowah,  AL 

Hancock,  IN 

Tpton,  IN 

0.8798 

0.8956 

Alachua,  FL 

Johnson.  IN 

Lacrosse,  WI 

Bradford,  FL 

Marion,  IN 

Lafayette,  LA . . . — . 

0.8227 

Galveslon-Texas  City.  TX . . 

0.9431 

Morgan,  IN 

Lafayette,  LA 

Galveston.  TX 

Shelby.  IN 

St.  Martin,  LA 

0.9866 

0.9528 

0.8432 

L^.  IN 

Johnson,  lA 

Tippecanoe,  IN 

0.9664 

0.8374 

Glens  Falls.  NY.„ . . . . ! . . . 

0.9231 

Jackson,  Ml 

Calcasieu,  LA 

Warren,  NY 

0.7733 

0.9994 

Washirrgton.  NY 

Hinds,  MS 

Lake,  IL 

0.9677 

0.8171 

Grand  Forks,  ND 

Rankin,  MS 

-  Polk.  FL 

0.9883 

0.7910 

Lancaster,  PA . 

0.9258 

Kent.  Ml 

Madison,  TN 

Lancaster,  PA 

0.9051 

Lansirrg-East  Lansing,  Ml . 

1.0222 

Great  Falls,  MT . 

0.9992 

Clay,  FL 

Clinton,  Ml 

Cascade.  MT 

DuvaL  FL 

Eatoa  Ml 

Greeley,  CO . 

0.9358 

Nassau,  FL 

Ingham,  Ml 

Weld.  CO 

St  Johns,  FL 

Laredo,  TX . 

0.7278 

0.9585 

0.7154 

Webb,  TX 

Brown,  'wi 

Onslow,  NC 

Las  Cruces,  NM . 

0.7909 

0.9165 

0.7735 

Dona  Ana.  NM 

Davidson,  NC 

Chautauqua,  NY 

Las  Vegas,  NV . 

1.0631 

Davie,  NC 

JanesviBe-^loft,  WI . . . 

0.8466 

Dark,  NV 

Forsyth,  NC 

Rock,  WI 

Lawrence.  KS . 

0.6937 

Guilford.  NC 

Jersey  Oty,  NJ . 

1.0526 

Douglas,  KS 

Randolph,  NC 

Hudson,  NJ 

Lawton,  OK . 

0.8388 

Stokes,  NC 

Johnson  City-Kingsport-Bristol,  TN-VA . 

0.8668 

Comanche,  OK 

Yadkin.  NC 

Carter,  TN 

LewistorvAubum,  ME . 

0.9057 

Greenvile-Spartanburg,  SC . 

0.8923 

Hawkins,  TN 

Androscoggin,  ME 

Greenville,  SC 

Sullivan,  TN 

LexingtorvFayette,  KY . 

0.8446 

Pickens,  ^ 

Unicoi,  TN 

Bourbon,  KY 

Spartanburg.  SC 

Washington,  TN 

aark,  KY 

Hagerstown,  MD . . . 

0.9157 

Bristol  City,  VA 

Fayette,  KY 

Washington,  MD 

Scott,  VA 

Jessamine,  KY 

Hamilton-Middletown,  OH . 

0.9384 

Washington,  VA 

Scott.  KY 

Butler,  OH 

0.9067 

Woodford,  KY 

0.9919 

.  0.8062 

Cumberland,  PA 

Somerset,  PA 

Allen,  OH 

Dauphin,  PA 

.  1.0278 

Auglaize,  OH 

Lebanon,  PA 

Grurufy,  IL 

Lincoln,  NE . -  . . 

.  0.8956 

Perry,  PA 

Will,  IL 

Lancaster.  NE 

.  0.7957 

Little  Rock-North  Little  Rock,  AR - - 

.  0.6420 

.  1.1916 

Faulkner,  AR 

Hartford,  CT 

Newton,  MO 

Lonoke,  AR 

Litchfield.  CT 

.  1.1709 

Pulaski,  AR 

Middlesex.  CT 

Kalamazoo,  Ml 

Saline,  AR 

.  0.8489 

Longview-Marshall,  TX . 

.  0.8691 

Hickory,  NC . 

.  0.8741 

Gregg,  TX 

.  0.9588 

Harrison,  TX 

Burke,  NC 

Johnson,  KS 

Lorain-Elyria,  OH . 

.  0.8969 

Catawba,  NC 

Leavenworth,  KS 

Lorain,  OH 

.  1  1580 

Los  Arrgeles-Long  Beach,  CA . . 

.  1.2354 

Honolulu,  HI 

Wyandotte,  KS 

Los  Arrgeles,  CA 

.  0.7344 

.  0.9092 

Lafourche,  LA 

Clay,  MO 

Oark,  IN 

Terrebonne,  LA 

Jackson,  MO 

Floyd.  IN 

Houston,  TX . . . . . . . 

.  0.9935 

Harrison,  IN 

Fort  Berrd,  TX 

Platte.  MO 

Bullitt,  KY 

Harris,  TX 

Ray,  MO 

Jefferson,  KY 

.  0.8855 

Oldhan,  KY 

Montgomery,  TX 

Kenosha,  WI 

Shelby.  KY 

Waller,  TX 

Killeen-Temple,  TX . . 

.  1.1295 

Lubbocl^  TX . — 

.  0.8790 
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Table  II.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area  (Constituent  counties  or  county 
equivatents) 


Lubbock.  TX 

Lyrtcbburg,  VA . 

Amherst  VA 
Campbeil,  VA 
Lynchburg  City,  VA 

MacorvWarrrer  Robirts,  6A . 

Bibb.  GA 
Houston,  GA 
Jor>es,  GA 
Peach,  GA 

Madison,  Wl . 

Dane,  Wl 

Manchester-Nashua,  NH . 

Hillsborough,  NH 
Merrimack,  NH 

Mansfield,  OH . 

Richland.  OH 

Mayaguez,  PR . 

Arrasco,  PR 
Cabo  Rojo,  PR 
Hormigueros,  PR 
Mayaguez,  PR 
San  German,  PR 

McAUervEdirrburg-Mission,  TX . 

Hidalgo.  TX 

Medford,  OR . 

Jackson,  OR 

Melboome-Trtusville  R . 

Brevard,  R 

Memphis,  TN-AR-MS . 

Crittenden,  AR 
De  Soto,  MS 
Shelby,  TN 
Tipton,  TN 

Merced,  CA . 

Merced,  CA 

Miami-Hialeah,  FL . 

Dade.  FL 

Mkfdlesex-Somerset-Hunterdon,  NJ. 
Hunterdon,  NJ  • 

Middlesex,  NJ 
Somerset  NJ 

Midland.  TX . 

Midland.  TX 

Milwaukee,  Wl . 

,  Milwaukee,  Wl 
Ozaukee,  Wl 
Washirrgton,  Wl 
Waukesha,  Wl 

Minneapolis-St  Paul,  MN-WI . 

Anoka,  MN 
Carver,  MN 
Chisago,  MN 
Dakota,  MN 
Hennepin,  MN 
Isarrti,  MN 
Ramsey,  MN 
Scott  MN 
Washington,  MN 
Wright  MN 
St  Croix,  Wl 

Mobile,  AL . 

Baldwin,  AL 
Mobile,  AL 

Modesto,  CA . 

Stanislaus,  CA 

Morrmouth-Ocean,  NJ . 

MorwTKXith,  NJ 
Ocean.  NJ 

Monroe,  LA . 

Ouachita,  LA 

Montgomery,  AL..„ . 

Autauga,  AL 
Elmore,  AL 
Morrtgomery,  AL 

Muncie,  IN . 

Delaware,  IN 


Wage 

irKfex 


0.8544 

0.8804 

1  0311 
1.0261 

0.8392 

0.4771 

0.7715 

1.0045 

0.9199 

0.9060 

1.0312 

1.0188 

1.0401 

1.0377 

0.9719 

1.0818 


0.8319 

1.1577 

0.9900 

0.7864 

0.7738 

0.8068 


Table  II.— Wage  Index  for  Urban 
Areas— Continued 


Urban  area  (Constituent  counties  or  county 
equivalents) 


Muskegon,  Ml . . . 

Muskegon,  Ml 

Naples,  FL . 

Collier,  FL 

Nashville,  TN . 

Cheatham.  TN 
Davidson,  TN 
Dickson,  TN 
Robertson,  TN 
Rutherford,  TN 
Sumner,  TN 
Williamson,  TN 
Wilson,  TN 

Nassau-Suffolk,  NY . 

Nassau,  NY 
Suffolk.  NY 

New  Bedford-Fall  River-Attleboro,  MA . 

Bristol,  MA 

New  Haven  Waterbury-Meriden,  CT . 

New  Haven,  CT 

New  London,  London-Norvrich . 

New  LoTKfon,  CT 

New  Orleans.  LA . 

Jefferson,  LA 
Orleans,  LA 
St  Bernard,  LA 
St  Charles,  LA 
St  John  The  Baptist,  LA 
St  Tammany,  LA 

New  York,  NY . 

Bronx,  NY 
Kings,  NY 
New  York  City,  NY 
Putrram,  NY 
Queerrs,  NY 
Richmond,  NY 
Rockland,  NY 

Westchester,  NY  ' 

Newark,  NJ . 

Essex,  NJ 
Morris,  NJ  ^ 

Sussex,  NJ 
Union,  NJ 

Niagara  Falls,  NY . 

Niagarji,  NY 

Norfolk- Virginia  Beach-Newport  News,  VA. 
Chesapeake  City,  VA 
Gloucester,  VA 
Hampton  City,  VA 
James  City  Co.,  VA 
Newport  News  City,  VA 
Norfolk  City.  VA 
Poquoson,  VA 
Portsmouth  City,  VA 
Suffolk  aty.  VA 
Virginia  Beach  City,  VA 
Wlliamsburg  City,  VA 
York,  VA 

Oakland,  CA . 

Alameda,  CA 
Contra  Costa,  CA 

Ocala,  FL . 

Marion,  FL 

Odessa.  TX . 

Ector.  TX 

Oklahoma  City,  OK . 

Canadian,  OK 
ClevelarKj,  OK 
Logan,  OK 
McClain,  OK 
Oklahoma,  OK 
Pottawatomie,  OK 

Olympia,  WA . 

Thurston,  WA 

Omaha,  NE-IA . 

Pottawattamie,  lA 
Douglas,  NE 


Wage 

index 


0.9568 

1.0324 

0.9397 


1.2938 

1.0002 

1.2095 

1.1571 

0.8908 


1.3460 


1.1232 


0.8382 

0.8515 


1.4283 

0.8614 

1.0817 

0.9145 


1.1002 

0.8989 


Table  II.— Wage  Index  for  Urban 
Areas— Continued 


Urban  area  (Corrstituent  counties  or  county 
equivalents) 


Sarpy,  NE 
Washington,  NE 

Orange  County,  NY . 

Orange,  NY 

Orlando.  FL . 

Orange,  FL 
Osceola,  FL 
Seminole,  FL 

Owensboro,  KY . 

Daviess,  KY 

Oxnard-Ventura,  CA . 

Ventura,  CA 

Panama  City,  FL . 

Bay,  FL 

Parkersburg-Marietta,  WV-OH . 

Washington,  OH 
Wood.  WV 

Pascagoula,  MS . 

Jackson,  MS 

Pensacola,  FL . 

Escambia,  FL 
Santa  Rosa.  FL 

Peoria,  IL . 

Peoria,  IL 
Tazewell,  IL 
Woodford,  IL 

Philadelphia.  PA-NJ  ...  .  . 

Burlin^on,  NJ 
Camden,  NJ 
Gloucester,  NJ 
Bucks,  PA  . 

Chester.  PA 
Delaware.  PA 
Montgomery,  PA 
Philadelphia,  PA 

Phoenix,  AZ . 

Maricopa,  AZ 

Pine  Bluff,  AR . 

Jefferson,  AR 

Pittsburgh,  PA . 

Allegheny.  PA 
Fayette,  PA 
Washington,  PA 
Westmoreland,  PA 

Pittsfield,  MA . . 

Berkshire,  MA 

Ponce.  PR . 

Juana  Diaz,  PR 
Ponce,  PR 

Portland,  ME . . 

Cumberland,  ME 
Sagadahoc,  ME 
York,  ME 

Portland.  OR . 

Clackamas,  OR 
Multnomah,  OR 
Washington,  OR 
Yamhill.  OR 

Portsmouth-Dover-Rochester,  NH . 

Rockingham,  NH 
Strafford.  NH 

Poughkeepsie,  NY . 

Dutchess,  NY 

Providence-Pawtucket-WoortsockeL  Rl  • 
Bristol,  Rl 
Kent  Rl 
Newport,  Rl 
Providence,  Rl 
Washington.  Rl 

Provo-Orem,  UT . 

Utah,  UT 

Pueblo,  CO . - . 

Pueblo.  CO 

Racine,  Wl . 

Racine,  Wl 

Raleigh-Durham,  NC . 

Durham,  NC 


Wage 

index 


0.9653 

0.9621 

0.8114 

1.2309 

0.8632 

0.8540 

0.8755 

0.8623 

0.8710 

1.0952 


1.0429 

0.7872 

1.0127 

1.0782 

0.4601 

0.9292 

1.1576 

1.0080 

1.0447 

1.0630 


1.0230 

0.8722 

0.8849 

0.9465 


r 
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Table  11.— Wage  Index  for  Urban 
Areas — Continued 

Table  II.— Wage  Index  for  Urban 
Areas — Continued 

Urban  area  (Constituent  counties  or  county 

Wage 

Urban  area  (Constituent  counties  or  county 

Wage 

equfvaionts) 

index 

equtvalems) 

index 

Franklin,  NC 

Saiinas-Seaside-Monterey,  CA . 

1.3041 

Orange,  NC 

Monterey,  CA 

Wake,  NC 

Salt  Lake  C^-Ogden,  UT . 

0.9932 

Rapid  city,  SO . 

0.8400 

Davis,  UT 

Pennington,  SD 

Salt  Uke,  UT 

Reading,  PA . . . . 

0.8814 

Weber.  UT 

Berks,  PA 

San  Angelo,  TX . . 

0.8139 

Redding,  CA . 

1.0549 

Tom  Green.  TX 

Shasta,  CA 

San  Antonio,  TX . 

0.8452 

Reno,  NV . 

1.1618 

Bexar,  TX 

Washoe,  NV 

Comal,  TX 

Richland-Kenrrewick.  WA.. . 

0.9402 

Guadalupe,  TX 

Benton,  WA 

San  Diego,  CA . 

1.1934 

Franklin,  WA 

San  Diego,  CA 

0.9417 

1.4539 

Charles  Qty  Co.,  VA 

Marin,  CA 

Chesterfield,  VA 

San  Francisco.  CA 

Colonial  Heights  City,  VA 

San  Mateo.  CA 

Dinwiddie,  VA 

San  Jose.  CA . 

1.4900 

GoochlancL  VA 

Santa  Clara,  CA 

Hanover,  VA 

San  Juan,  PR . 

0.4987 

Henrico,  VA 

Barcelona,  PR 

Hopewell  City,  VA 

Bayoman,  PR 

New  Kent  VA 

Cabanas,  PR 

Petersburg  City,  VA 

Carolina,  PR 

Powhatan,  VA 

Catano,  PR 

Prince  George.  VA 

Corozal,  PR 

Richmond  City.  VA 

,  Dorado,  PR 

Riversido-San  Bemardirro,  GA . . 

1.1160 

Fajardo,  PR 

Riverside.  CA 

Florida,  PR 

San  Bernardino,  CA 

Guaynabo,  PR 

RoarKike,  VA. . . . 

0.8284 

Botetourt,  VA 

Junoos,  PR 

Roanoke,  VA 

Los  Piedras,  PR 

Roarx)ke  City,.  VA 

Loiza,  PR 

Salem  City,  VA 

Luguillo,  PR 

Rochester,  MN . . . . . . 

1.1030 

Manati,  PR 

Olmsted.  MN 

Naranjito.  PR 

Rochester,  NY . .  ..... . . 

0.9710 

Rio  Grande.  PR 

Liwrgston,  NY 

San  Juan,  PR  ^ 

Monroe,  NY 

Toa  Alta,  PR 

Ontario,  NY 

Toa  Baja,  PR 

Orlearrs,  NY 

Trpjillo  Alto,  PR 

Wayne,  NY 

Vega  Aita,  PR 

Rockford,  IL . 

0.9283 

Boone,  IL 

Santa  Barbara-Santa  Maria-Lorrrpoc,  CA . 

1.1768 

Winnetagc,  H. 

Santa  Barbara,  CA 

1.2232 

1.2784 

Eldorado.  CA 

Santa  Cruz.  CA 

0.9139 

Sacramento,  CA 

Los  Alamos.  NM 

Yolo.  CA 

Santa  Fe,  NM 

Sagirtaw-Bay  City-Midland,  Ml . . . 

1.0451 

1.2957 

Bay,  Ml 

Sonoma.  CA 

Midland.  Ml 

Sarasota,  FL . . . 

0.9781 

Saginaw,  Ml 

Sarasota,  FL 

SL  Cloud.  MN . . . . . . . 

0.9420 

0.8327 

Benton,  MN 

Chatham,  GA 

Sherburne,  MN 

Effingham.  GA 

0.8952 

0.9414 

Buchanan,  MO 

Lackawanna,  PA 

0.9388 

Qinton,  IL 

Monroe,  PA 

Jersey,  IL 

Wyoming.  PA 

1.0871 

Monroe,  IL 

King,  WA 

SL  Clair,  IL 

Strohomish,  WA 

0.9061 

Jefferson,  MO 

Mercer,  PA 

.  0.8872 

St.  Louis,  MO 

Sheboygan,  Wl 

.  0.908S 

Sullivan  City.  MO 

Grayson,  TX 

.  1.0445 

.  0.929S 

Marion,  OR 

Bossier,  LA 

Polk,  OR 

Caddo,  LA 

Table  II.— Wage  Index  for  Urban 
Areas— Continued 


Urban  area  (Constttuent  counlies  or  county 
equivalents) 


Sioux  City,  lA-NE . 

Woodbury,  lA 
Dakota.  NE 

Sioux  Fa»s,  SD . 

Minnehaha,  SD 

South  Bend-Mishawaka,  IN . 

St  Joseph,  IN 

Spokane,  WA . 

Spokane,  WA 

Springfield,  IL . 

Menard,  IL 
Sangamon,  IL 

Springfield,  MO . 

Christian,  MO 
Greene,  MO 

Springfield,  MA . 

Hampden,  MA 
Hampshire,  MA 

State  College,  PA . 

Centre,  PA 

Steubenville-Weirton,  OH-WV.. 
Jefferson,  OH 
Brooke,  WV 
Hancock,  WV 

Stockton,  CA . 

San  Joaquin,  CA 

Syracuse,  NY . 

Madison,  NY 
Onondaga,  NY 
Oswego,  NY 
Tacoma,  WA. 

Pierce,  WA 
Tallahassee,  FL.. 

Gadsden,  FL 
Loon,  FL 

Tampa-St  Petersburg-Clearwater,  FL. 
Hernando,  FL 
Hillsborough,  FL 
Pasco,  FL 
Pinellas,  FL 
Torre  Haute,  IN., 
aay,  IN 
Vigo,  IN 

T  exarkana-TX-AR . 

Miller,  AR 
Bowie,  TX 
Toledo,  OH. 

Fulton,  OH 
Lucas,  OH 
Wood,  OH 
Topeka,  KS. 

Shawnee,  KS 

Trenton,  NJ . 

Mercer.  NJ 

Tucson,  AZ . 

Pima,  AZ 

Tulsa,  OK . — 

Creeks,  OK 
Osage,  OK 
Rogers.  OK 
Tulsa,  OK 
Wagoner,  OK 

Tuscaloosa,  AL . 

Tuscaloosa,  AL 

Tyler,  TX . 

Sniith,  TX 

Utica-Rome,  NY . 

Herkimer.  NY 
Oneida.  NY 

Vallejo-Fairfieid-Napa,  CA . 

Napa.  CA 
Sotarto,  CA 

Vancouver,  WA . 

Clark,  WA 

Victoria,  TX  . . 

Victoria,  TX 

Vineland-Millvillo-Bridgoton,  NJ. 


Wage 

index 


0.8504 

0.8833 

1.0067 

1.0691 

0.9295 

0.8082 

1.0316 

0.9901 

0.8712 

1.1612 

0.9917 

1.0317 

0.9220 

0.9188 

0.8758 

0.7892 

1.0097 

0.9302 

1.0038 

0.9591 

0.8532 


0.8521 

0.9838 

0.8512 

1.3203 

1.0798 

0.8994 

0.9760 
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Table  II.— Wage  Index  for  Urban 
Areas — Continued 


Table  III.— Wage  Index  For  Rural 
Areas 


Table  IV.— Cost  Reporting  Year 
Adjustment  Factors  ‘ 


Urban  area  (Constituent  counties  or  county 
equivalents) 


Wage 

index 


(Dumbertand,  NJ 

Visalia-Tulare-Porterville,  CA . 

Tulare,  CA 

Waco,  TX . 

McLerman,  TX 

Washington,  DC-MD-VA . 

District  of  Columbia,  DC 
Calvert,  MD 
Charles,  MD 
Frederick,  MD 
Montgomery,  MD 
Prince  Georges,  MD 
Alexarxfha  City,  VA 
Arlington,  VA 
Fairfax,  VA 
Fairfax  (3ty,  VA 
Falls  Church  City,  VA 
Loudoun,  VA 
Manassas  City,  VA 
Manassas  Park  (^,  VA 
Prince  William,  VA 
,  Stafford,  VA 

Watertoo-Cedar  Falls,  lA . 

Black  Hatvk,  lA 
.Bremer,  lA 

Wausau,  Wl . 

Marathon,  Wl 

West  Palm  Beach-Boca  Raton-Delray 

Beach,  FL . 

Palm  Beach,  FL 

Wheeling,  WV-OH . 

Belmont,  OH 
Marshall,  WV 
Ohio,  WV 

Wichita,  KS . 

Butler,  KS 
Harvey,  KS 
Sedgwick,  KS 

Wichita  Falls,  TX . 

Wichita,  TX 

Williamsport,  PA . 

Lycoming,  PA 

Wilmington,  DE-NJ-MD . 

New  Castle,  DE 
Cecil,  MD 
Salem,  NJ 

Wilmington,  NC . 

New  Hanover,  NC 

Worcester-Fitchburg-Leominster,  MA . 

Worcester,  MA 

Yakima,  WA . 

Yakima,  WA 

York,  PA . . . 

Adams,  PA 
York,  PA 

Youngstown-Warren,  OH . 

Mahoning,  OH 
Trumbull,  OH 

Yuba  City,  CA . 

Sutter,  CA 
Yuba,  CA 

Yuma,  AZ . 


1.0392 

0.7814 

1.0941 


0.8642 

0.9748 

1.0135 

0.8067 

0.9809 

0.8172 

0.8864 

1.0869 

0.8712 

1.0826 

1.0111 

0.9021 

0.9866 

1.0167 

0.8885 


Yuma,  AZ 


Non-Urban  areas 


Alabama . 

Alaska . 

Arizona . . 

Arkansas . . 

California . 

Colorado . 

(^necticut . 

Delaware . 

Florida . 

Georgia . 

Hawaii . . 

Idaho . 

Illinois . 

Indiana . 

Iowa . 

Kansas . 

Kentucky . . 

Louisiana . 

Msioe . 

Maryland . 

Massachusetts .. 

Michigan . 

Minnesota . 

Mississippi . 

Missouri . 

Montana . 

Nebraska . 

Nevada . 

New  Hampshire. 

New  Jersey . 

New  Mexico . 

New  York . 

North  Carolina... 

North  Dakota . 

Ohio . 

Oklahoma . 

Oregon . 

Pennsylvania . 

Puerto  Rico . 


Wage 

index 


0.7121 
1.3426 
0.8747 
0.6966 
1.0142 
0.8415 
1.1905 
0.8572 
0.8730 
0.7767 
0.9618 
0.8953 
0.7700 
0.7806 
0.7532 
0.7446 
0.7793 
0.7384 
0.8328 
0.8061 
1.1654 
0.8826 
0.8309 
0.6957 
0.7249 
0.6255 
0.6995 
0.9702 
0.9547 
(') 
0.8318 
0.8402 
0.7936 
0.7719 
0.8453 
0.7400 
0.9607 
0.8613 
*  0.4333 


Rhode  Island ... 
South  (Carolina. 
South  Dakota .. 

Tennessee . 

Texas . 

Utah . 

Vermont . 

Virginia . 

Virgin  Islands... 

Washington . 

West  Virginia ... 

Wisconsin . 

Wyoming . 


(■) 

0.7650 

0.7168 

0.7340 

0.7591 

0.8983 

0.9035 

0.7815 

0.5734 

0.9635 

0.8488 

0.8447 

0.8457 


*  All  counties  within  State  are  classified  urban. 

*  Approximate  value  for  area. 


[Effective  October  1, 1992] 


The 


If  a  SNF  cost  reporting  period  begins 


adjust¬ 
ment 
factor  is 


November  1, 1992.. 
December  1, 1992.. 

January  1, 1993 . 

February  1, 1993 . 

March  1, 1993 . 

April  1,  1993 . 

May  1, 1993 . 

June  1, 1993 . 

July  1, 1993 . 

August  1, 1993 . 

September  1, 1993. 

October  1,  1993 . 

November  1, 1993.. 
December  1, 1993.. 
January  1,  1994..„.. 

February  1, 1994 . 

March  1,  1994 . 

April  1,  1994 . 

May  1, 1994 . 

June  1,  1994 . 

July  1.  1994 . 

.August  1,  1994 . . 

September  1, 1994 


1.n0431 

1.00851 

1.01286 

1.01723 

1.02119 

1.02560 

1.02988 

1.03433 

1.03864 

1.04313 

1.04763 

1.05200 

1.05654 

1.06095 

1.06553 

1.07021 

1.07446 

1.07919 

1.08378 

1.08854 

1.09317 

1.09798 

1.10280 


‘  Based  on  compounded  projected  market  basket 
inflation  rates  of  5.2  percent  for  1993.  5.2  percent 
for  1994,  and  5.3  percent  for  1995.  These  adjust¬ 
ment  factors  are  subject  to  chance  based  on  later 
estimates  of  cost  increases  or  oec’ eases. 


If  for  any  reason  we  do  not  publish  a 
new  schedule  of  limits  to  be  effective 
October  1, 1994  or  do  not  announce 
other  changes  in  the  current  schedule  by 
that  date,  the  current  limits  will  continue 
in  effect  with  the  last  adjustment  factor 
above  multiplied  by  1.00442  (5.3  percent 
projected  market  basket  inflation  rate 
for  1995  divided  by  12  plus  l.OCKKX)  for 
compounding)  once  for  each  month 
between  September  1, 1994  and  the 
month  in  which  the  cost  reporting  period 
begins,  until  a  new  schedule  of  limits  or 
other  provision  is  issued.  For  example,  if 
the  cost  reporting  period  begins  on 
November  1, 1994, 1.10280  would  be 
multiplied  by  1.00442  twice  and  the 
resulting  factor  would  equal  1.11257 
(1.10280X1.00442X1.00442=1.11257). 


Table  V.- 

-Derivation  of  “Market  Basket”  Index  for  SNF  Routine  Service  (Dosts 

Category  of  costs 

Relative  * 
importance 
1993 

Price  variable  used  * 

Payroll  Expenses . 

64  0 

Percentage  changes  in  average  hourly  earnings  of  employees  in  nursing  and  personal  care  facility.  (SIC  805)  Source:  U  S. 

Dept,  of  Labor,  Bureau  of  Labor  Statistics,  Employment  and  Earnings  (monthly).  Table  C-2. 

Supplements  to  wages  and  salaries  per  worker  in  nonagricultural  establishments. 

Employee  Benefits . 

7.8 
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Table  V.— Derivation  of  “Market  Basket”  Index  for  SNF  Routine  Service  Costs— Continued 

Category  of  costs 

1 

Relative  ‘ 
importance 
1993 

Price  variable  used  * 

For  supplements  to  wages.  Source;  U.S.  Dept,  of  Commerce,  Bureau  of  Economic  Analysis.  Survey  of  Current  Business, 
Table  1.11. 

For  total  employment.  Source;  U.S.  Dept  of  Labor,  Bureau  of  Labor  Statistics,  Employment  and  Earnings  (monthly).  Table 
B-4. 

Food .  7.6  Processed  foods  and  feeds  component  of  producer  price  index.  Source;  U.S.  Dept  of  Labor,  Bureau  of  Labor  Statistics, 

Monthly  Labor  Review,  Table  23. 

Food  and  beverage  component  of  Consumer  Price  Index,  all  urban.  Source;  U.S.  Dept  of  Labor,  Bureau  of  Labor  Statistics, 
Monthly  Labor  Review,  Table  22. 

Other  business  5.1  Services  component  of  Consumer  Price  Index,  all  urban.  Source;  U.S.  Dept  of  Labor,  Bureau  of  Labor  Statistics,  Monthly 

services.  Labor  Review,  Table  23. 

Fuel  and  other  utilities....  4.0  A.  Implicit  price  deflator-consumption  of  fuel  oil  and  coal  (derived  from  fuel  oil  component  of  Consumer  Price  Index). 

Source;  U.S.  Dept  of  Commerce,  Bureau  of  EcorKxnic  Analysis,  Survey  of  Current  Business,  (monthly).  Table  7.1 1. 

B.  Implicit  price  deflator-consumer  of  electricity  (derived  from  electricity  component  of  Consumer  Price  Index).  Source;  U.S. 
Dept  of  Commerce,  Bureau  of  Economic  Analysis. 

C.  Implicit  price  deflator  for  ruitural  gas  (derived  from  utility  (piped)  gas  component  of  Consumer  Price  Index).  Source; 
Sarne  as  electricity  above. 

D.  Water  and  sewage  maintenance  component  of  the  Consumer  Price  Index.  Source;  U.S.  Dept  of  Labor,  Bureau  of  Labor 
Statistics,  Monthly  Labor  Review,  Table  23. 


Supplies .  3.1  All  Item  Consumer  Price  Index,  all  urban.  Source;  U.S.  Dept  of  Labor,  Bureau  of  Labor  Statistics,  Monthly  Labor  Review, 

Table  23. 

Drugs .  2.2  Pharmaceutical  preparations,  ethical  component  of  producer  price  index.  Source;  U.S.  Dept  of  Labor,  Bureau  of  Labor 

Statistics,  Producer  Prices  and  Price  Indexes,  (monthly).  Table  6. 

Health  services .  1.6  Physician  services  component  of  Consumer  Price  Irrdex  for  all  urban  consumers.  Source;  U.S.  Dept  of  Labor,  Bureau  of 

Labor  Statistics,  Monthly  Labor  Review,  Table  23. 

Miscellaneous .  4.6  All  Item  Consumer  Price  Index,  all  urban.  Source;  U.S.  Dept  of  Labor,  Bureau  of  Labor  Statistics,  Monthly  Labor  Review, 

Table  23. 


>  The  basic  weights  for  all  major  categories  of  skilled  nursing  home  costs  were  obtained  from  the  DHEW-National  Center  for  Health  Statistics  (NCHS)  Natiortal 
Nursing  Home  Surveys  (NNHS)  for  1972  and  1976  for  home  certified  for  participation  in  the  Medicare  program.  See  Nursing  Home  Costs  1972,  United  States: 
National  Nursing  Home  Survey,  August  1973-April  1974,  DHEW,  NCHS:  National  Nursing  Home  Survey:  1977  Summary  for  the  United  States,  Vita!  artd  Health 
Statistics,  Senes  13,  Number  43. 

A  Laspeyres  price  index  was  constructed  using  1977  weights  and  price  variables  indicated  in  this  table.  In  calendar  year  1977  each  "price”  variable  has  an 
index  of  100.0.  The  relative  routirre  service  cost  weights  change  each  period  in  accordance  with  price  changes  for  each  price  variable.  Cost  categories  with 
relatively  higher  "pnce"  increases  get  relatively  higher  cost  weights  and  vice  versa.  * 

*  Forecasted  by  DRI/McGraw  Hill,  Health  Care  Costs,  First  Quarter,  1992, 1750  K  St,  NW,  Washington,  D.C.  20006 


Authority:  (Sections  1102,  lB14(b), 
1861(v)(l),  1866(a),  1871,  and  1888  of  the 
Social  ^curity  Act  (42  U.S.C.  1302, 1395f(b), 
1395x(v)(l),  1395cc(a),  1395hh,  and  1395yy): 
section  6024  of  Pub.  L.  101-239  (42  U.S.C. 
1395yy  note):  and  42  CFR  413.30) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773,  Medicare — Hospital 
Insurance  Program) 

Dated;  August  31, 1992. 

William  Toby,  )r., 

Acting  Deputy  Administator,  Health  Care 
Financing  Administration. 

Approved:  September  9, 1992. 

Louis  W.  Sullivan, 

Secretary. 

[FR  Doc.  92-24169  Filed  10-1-92;  11:17  am] 
BILUNG  CODE  4120-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-130-4130-15;  GP3-001;  WMP-130-88- 
008B] 

Kettle  River  Project— Key  Expansion 
Plan  of  Operations,  Final 
Environmental  Impact  Statement 
Record  of  Decision 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 


ACTION:  Notice  of  availability  of  record 
of  decision  for  the  Kettle  River  Project — 
Key  Expansion  Plan  of  Operations. 

SUMMARY:  In  accordance  with  43  CFR 
1610.5  and  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969  (40  CFR  1505.2),  the  Department  of 
the  Interior,  Bureau  of  Land 
Management,  notice  is  hereby  given  of 
the  issuance  of  the  Record  of  Decision 
for  the  Kettle  River  Project — Key  Project 
Expansion  Plan  of  Operations,  District 
Serial  Number  WMP-130-88-008B. 
Initiation  of  actions  which  implement 
this  plan  can  begin  on  October  12, 1992, 
thirty  days  after  the  Notice  of 
Availability  of  the  FEIS  appeared  in  the 
Federal  Register  (40  CFR  1506.10). 

DATES:  The  Record  of  Decision  was 
signed  on  September  30, 1992,  by  Joseph 
K.  Buesing,  District  Manager,  Spokane 
District,  Washington,  and  will  become 
effective  on  October  12, 1992.  Copies  of 
that  document  have  been  mailed  to 
those  people  who  received  the  draft  and 
final  EIS  documents.  The  final  EIS  was 
made  available  to  the  public  on  August 
27, 1992,  and  the  notice  of  availability  of 
this  document  (EIS  No.  920362)  was 
published  in  the  Federal  Register  on 
September  11, 1992,  by  the  Colville 
National  Forest  through  the 
Environmental  Protection  Agency. 


ADDRESSES:  Requests  for  copies  of  the 
approved  Kettle  River  Project — ^Key 
Project  Expansion  Plan  of  Operations, 
District  Serial  Number  WMP-130-88- 
008B,  Final  Environmental  Impact 
Statement  Record  of  Decision  should  be 
addressed  to  Ann  Aldrich,  Border  Area 
Manager,  Bureau  of  Land  Management, 
Spokane  District,  East  4217  Main 
Avenue,  Spokane,  Washington  99202. 

SUPPLEMENTARY  INFORMATION:  The 

Record  of  Decision  documents  the 
decision  for  the  Bureau  of  Land 
Management  (BLM)  regarding  the  Kettle 
River  Project,  including  the  Key  Project 
Expansion  (Key  Expansion).  The  Record 
of  Decision  applies  only  to  the  existing 
(Overlook  and  Belcher  subunits)  and 
proposed  (Key  subunit)  activities  under 
the  plan  of  operations  on  lands  managed 
by  the  BLM.  The  plan  of  operations 
combines  previously  separate  project 
areas  established  under  notices  of 
operations  in  one  project  area.  The 
analysis  began  by  publishing  a  Notice  of 
Intent  to  prepare  an  EIS  which  appeared 
in  the  Federal  Register,  Vol  56,  No.  197, 
on  October  10, 1991.  A  Draft  EIS  (DEIS) 
was  prepared  and  released  to  the  public 
in  May  1992.  The  Final  Key  Expansion 
EIS  (FEIS)  was  released  for  public 
review  in  August,  1992.  The  document 
was  the  result  of  public  involvement. 
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data  collection,  aiKi  analysis.  Other 
State  and  Federal  Agencies  participated 
in  the  analysis  process.  The  Washington 
State  Department  of  Ecology  (DOE) 
served  as  the  lead  State  agency  for  the 
EIS.  The  U.S.  Department  of 
Agriculture — Forest  Service  was  the 
lead  Federal  agency.  The  cooperating 
agencies  included  the  U.S.  Department 
of  the  Interior — Bureau  of  Land 
Management  and  the  Washingtcm  State 
Department  of  Natural  Resources. 

Alternatives  Considered 

Four  alternatives  were  considered  in 
detail,  including  the  No  Action 
Alternative,  to  address  the  major  issues 
associated  with  this  project.  Several 
other  alternatives  were  considered  but 
eliminated  from  detailed  study, 
including  two  alternative  access  routes. 
The  three  action  alternatives  differed 
from  each  other  in  the  type, 
configuration  and  location  of  various 
project  components. 

Alternatives  Examined  and 
Eliminated  from  Further  Consideration 
include  two  possible  Key  Expansicm 
haul  routes  which  both  involved  more 
disturbances  of  BLM-administered 
public  lands,  greater  impacts  to  other 
resources,  and  greater  construction  and 
operating  costs,  with  limited  offsetting 
benefits.  One  route  involved 
constructing  a  new  road  over  previously 
undisturbed  land  at  a  higher  elevation, 
requiring  the  greatest  amount  of  surface 
disturbance  of  all  routes,  with  in  excess 
of  30  percent  greater  excavation.  Visual 
impact  would  have  been  greater  due  to 
the  higher  placement  of  the  road.  The 
second  route  involved  constructing  a 
road  from  Lambert  Creek  to  the  Key 
Expansion  area  along  an  existing 
primitive  road  alignment.  This  route 
would  have  significantly  increa.sed  the 
travel  distance  to  the  Key  Mill,  with 
substantial  increases  in  the  fuel 
consumed  and  the  associated  pollutants 
from  vebide  operation  and  road 
construction  and  maintenance.  This 
route  also  had  greater  nuisance  impacts 
to  residences  from  noise,  dust,  etc.,  and 
greater  potential  for  danger  to  wildlife 
and  human  safety. 

The  Selected  Alternative  (Alternative 
A]  involves  the  following  principal  new 
components:  Two  open  pit  mining  areas, 
the  Key  East  and  Key  West  pits;  a  single 
waste  rock  disposal  facility,  located 
entirely  on  fnivate  land  southwest  of  the 
Key  East  pit;  a  main  access  haul  road 
and  internal  mine  haul  roads  connecting 
the  Key  Project  site  with  Echo  Bay’s 
existing  |wocessing  facilities  at  the  Key 
Mill;  topsoil  stockpile  areas;  and  surface 
water  control  installations  including 
sediment  ponds. 


Alterative  B  is  similar  to  Alternative 
A,  but  involves  about  15%  more  new 
disturbance  and  incorporates  separate 
waste  rock  disposal  areas  for  each  pit 
site.  Alternative  B  involves  no 
difference  in  the  haul  road 
configuration.  As  a  result,  associated 
with  five  waste  rock  disposal  areas, 
including  more  disturbance  on  National 
Forest  lands.  Alternative  B  has  greater 
potential  to  cause  off-site  impacts  than 
Alternative  A. 

Altmnative  C  involves  a  project 
configuration  similar  to  Alternative  B. 
Alternative  C  involves  operational 
procedures  and  emcillary  facilities 
(including  the  haul  road)  that  are 
identical  to  Alternative  A.  Alternative  C 
differs  from  Alternative  A  in  that  one 
open  pit  mine  would  be  considerably 
larger,  and  five  waste  rock  disposal 
areas  would  be  developed  rather  than 
one,  resulting  in  about  60  percent  more 
new  disturbance  than  Alternative  A. 
Alternative  C  also  has  greater  potential 
to  cause  off-site  impacts  than 
Alternative  A. 

Alternative  D,  the  No  Action 
Alternative,  is  considered  as  a 
requirement  of  the  NEPA  and  SEPA 
regulations,  and  involves  continuation  of 
the  existing  management.  Alternative  D 
would  eliminate  those  negative  impacts 
potentially  associated  with  the  Key 
Expansion.  This  alternative  provides  a 
basis  against  which  to  compare  the 
impacts  of  the  other  alternatives 
including  the  proposed  action.  Existing 
operations  from  the  Kettle  River  Project 
would  remain  in  place. 

The  Environmentally  Preferred 
Alternative  is  identified  in  accordance 
with  the  requirement  of  Federal 
regidations  (40  CFR  1505.2(b)).  The 
environmentally  preferred  alternative  is 
defined  as  the  alternative  causing  the 
least  impact  to  the  biological  and 
physical  enviroranent.  Alternative  D  (No 
Action)  is  the  environmentally  preferred 
alternative. 


Based  on  the  analysis  in  the  Final 
Environment  Impact  Statement  (FEIS) 
for  the  Key  Project  it  is  my  decision  to 
select  and  implement  Alternative  A  as 
described  in  &e  FEIS,  with 
supplemental  mitigation  measures 
identified  in  this  decision.  This  Decision 
applies  only  to  the  portions  of  the  Kettle 
River  Project  that  take  place  on  BLM- 
administered  lands. 

Alternative  A  includes  open-pit 
mining  for  gold  fiom  two  pit  areas,  an 
overburden  or  waste  rock  disposal 
facility,  topsoil  stockpile  areas,  surface 
water  control  installations  including 
sediment  ponds,  haul  roads,  and 
ancillary  facilities.  BLM-administered 


lands  affected  by  this  decision  include  a 
portion  of  the  Key  haul  road  (2  acres), 
and  lands  previously  disturbed  under 
notices  of  operation  at  the  Overlook 
Mine  (4.8  acres)  and  Belcher  area  (1.4 
acres).  Reclamation  work  is  already  in  * 
progress  at  the  Overlook  Mine  and 
Belcher  area  based  on  prior 
arrangements  under  the  notices  and  the 
previous  State  EIS. 

This  Record  of  Decision  completes  the 
NEPA  compliance  which  is  required 
prior  to  approval  of  the  plan  of 
operations.  The  U.S.  Forest  Service, 
Washington  State  Department  of 
Ecology,  Washington  State  Department 
of  Natural  Resources,  Department  of 
Social  Health  Services,  and  Ferry 
Coimty  will  be  issuing  separate  permits 
as  required  by  their  agencies. 

All  practical  means  to  avoid  or 
minimize  environmental  harm  from 
implementation  of  the  selected 
alternative.  Alternative  A,  are  adopted 
as  part  of  this  decision  (43  CFR  3809.0- 
6).  Mitigation  measures  and  monitoring 
detailed  in  the  FEIS  in  Section  5, 
Appendix  E  Appendix  C,  Appeiulix  D, 
and  Appendix  E  are  adopted  as  part  of 
the  decision.  In  addition,  the  following 
site  specific  measures  are  required  for 
nam^  subunits  of  the  Kettle  River 
Project: 

Belcher  Area 

The  operator  shall  seed  the  road  at 
the  northernmost  Belcher  site  with  the 
grass  seed  and  fertilizer  mixture 
evaluated  in  the  FEIS.  The  operator 
shall  close  access  road  at  the 
northernmost  Belcher  site  with  a 
substantial  earth  berm  at  least  five  feet 
in  height  across  the  full  width  of  the 
road  and  shoulder,  and  twenty  feet  in 
depth.  As  an  alternative,  the  road  and 
shoulder  shall  be  blocked  with  a 
substantial  pile  of  timber  at  least  five 
feet  in  height  and  fifty  feet  in  length. 
Slash,  if  used,  shall  be  obtained  by 
relocating  an  existing  slash  pile.  The 
closure  point  shall  be  on  public  land 
near  the  base  of  mountain. 

Overlook  Area 

Mitigation  measures  and  monitoring 
for  operations  and  reclamation,  as 
detailed  in  the  FEIS  Kettle  River  Project, 
in  the  Section  “Environmental 
Analysis",  Appendix  B,  Appendix  D, 
Appendix  G,  and  Appendix  I  are 
adopted  as  part  of  the  decision.  Except 
for  ^e  one  through  access  road,  all 
exploration  roads  or  disturbance  on 
public  lands  in  this  project  subunit  shall 
be  recontoured  to  conform  to  or  emulate 
the  original  topography.  The  operator 
shall  seed  the  disturbed  areas  with  the 
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grass  seed  and  fertilizer  mixture 
evaluated  in  the  FEIS. 

Key  Area 

During  the  life  of  the  project,  interim 
stabilization  shall  include  seeding, 
fertilizing  and  otherwise  revegetating 
cut  banks,  berms  and  other  disturbed 
areas  using  the  mixtures  identified  in 
the  Key  Expansion  FEIS.  During  the  life 
of  the  project,  the  operator  shall  obtain 
prior  written  approval  from  the 
Washington  Department  of  Ecology  and 
the  BLM  before  use  of  any  chemicals  or 
other  substances  for  dust  control  on  the 
main  access  haul  road.  Reclamation  of 
the  main  haul  road  shall  include 
recontouring  and  revegetation  to  a 
condition  which  approximates  the 
configuration  of  the  pre-existing 
primitive  road.  The  road  shall  be 
restored  to  a  single  lane,  with  culverts 
removed  and  road  berms  outsloped  and 
revegetated. 

Revegetation  will  be  considered 
successful  when  sustained  growth  after 
at  least  two  full  growing  seasons 
produces  vegetation  density  comparable 
to  surrounding  undisturbed  lands,  and 
the  vegetation  diversity  is  equivalent  to 
the  proportions  of  the  seed  mixture.  The 
adopted  mitigation  measures  have  been 
developed  to  minimize  the  impacts  from 
project  development  and  to  maintain  the 
quality  of  the  natural  resources  and 
improvements  in  the  Kettle  River  Project 
area.  The  mitigation  measures  will  be 
applied  during  all  phases  of  project 
implementation  and  reclamation. 

Monitoring  will  determine  the 
compliance  of  the  project  with  this  FEIS 
and  the  Plan  of  Operations  and  will 
validate  projected  environmental  effects 
of  the  project.  The  BLM  will  be 
responsible  for  monitoring  activities  on 
lands  within  its  jurisdiction.  Activities 
on  other  lands  will  be  monitored  by  the 
Forest  Service,  Mine  Health  and  Safety 
Administration,  Washington  State 
Department  of  Ecology  and  Department 
of  Natural  Resources,  and  Ferry  County. 

Dated:  September  30, 1992. 

Joseph  K.  Buesing, 

District  Manager. 

[FR  Doc.  92-24268  Filed  10-6-92;  8:45  am) 
BILUNO  CODE  4310-33-M 


[  WY-030-03-^320-1 41 

Rawlins  District  Grazing  Advisory 
Board;  Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Rawlins  District 
Grazing  Advisory  Board  Meeting. 


SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Public  Law  92-463  and 
94-5799  that  a  meeting  of  the  Rawlins 
District  Grazing  Advisory  Board  will  be 
held.  This  notice  sets  forth  the  schedule 
and  proposed  agenda  for  the  meeting. 
DATES:  November  19, 1992. 

ADDRESSES:  Bureau  of  Land 
Management,  Lander  Resource  Area 
Office,  125  Sunflower,  P.O.  Box  589, 
Lander,  Wyoming,  82520  (307)  332-7822. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Spehar,  District  Range 
Conservationist,  Rawlins  District  Office, 
Bureau  of  Land  Management,  P.O.  Box 
670,  Rawlins,  Wyoming,  82301,  (307) 
324-7171. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  will  include: 

1.  Introduction  and  opening  remarks. 

2.  Election  of  Chairman  and  Vice- 
chairman  for  Fiscal  Year  1993. 

3.  Opportunity  for  the  public  to 
present  information  or  make  statements. 

4.  Review  of  the  1992  range 
improvement  program. 

5.  Presentation  of  the  proposed  1993 
range  improvements. 

6.  Wild  Horse  Program  Update. 

7.  Other. 

The  meeting  is  ppen  to  the  public. 
Individuals  interested  in  attending  the 
meeting  or  making  an  oral  presentation 
to  the  Board  must  notify  the  District 
Manager  by  November  13, 1992.  Written 
statements  may  also  be  filed  for  the 
Board’s  consideration.  Summary 
minutes  of  this  meeting  will  be  on  file  in 
the  Rawlins  District  Office  and 
available  for  public  inspection  (during 
regular  business  hours)  within  30  days 
of  the  meeting. 

Dated:  September  28, 1992. 

A1  Pierson, 

District  Manager. 

[FR  Doc.  92-24303  Filed  10-6-92:  8:45  am] 
BIUJNG  CODE  4310-22-M 


[AZ-040-4212-24;  AZA  271691 

Receipt  of  Application  for  the 
Conveyance  of  Federally-Owned 
Mineral  Interests;  Safford  District,  AZ 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  receipt  of  conveyance 
of  mineral  interest  application  in  Santa 
Cruz  County. 

SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  Section  209  of  the  Act  of 
October  21, 1976,  90  Stat.  2757,  Stewart 
Title  and  Trust  of  Tucson,  an  Arizona 
Corporation,  as  Trustee  Under  Trust  No. 


3411,  c/o  Sidney  N.  Mendelsohn,  ]r.. 

Esq.,  has  applied  to  purchase  the 
mineral  estate  described  as  follows: 

Gila  and  Salt  River  Meridian,  Arizona 
T.  20  S.,  R.  13  E., 

Sec.  12.  N%NV4.  NViiSEy4.  SEV4SEy4. 
Containing  280.00  acres,  more  or  less. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  mineral  interests 
described  above  will  be  segregated  to 
the  extent  that  they  will  not  be.open  to 
appropriation  under  the  public  land 
laws  including  the  mining  laws  and  the 
mineral  leasing  laws.  The  segregative 
effect  of  the  application  shall  terminate 
either  upon  issuance  of  a  patent  or  other 
document  of  conveyance  of  such 
mineral  interest,  upon  final  rejection  of 
the  application  or  two  years  from  the 
date  of  filing  of  the  application,  August 
5, 1992,  whichever  occurs  first. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  concerning  this 
application  may  be  obtained  from  the 
District  Realty  Specialist,  Safford 
District  Office,  425  E,  4th  Street,  Safford, 
AZ  85546. 

Dated;  September  28, 1992. 

William  T.  Civish, 

District  Manager. 

[FR  Doc.  92-24296  Filed  10-6-92;  8:45  am) 
BIUJNG  CODE  4310-32-M 

[OR-943-4212-13;  GP2-467;  OR-44592] 

Conveyance  of  Public  Land;  Order 
Providing  for  Opening  of  Lands;  OR 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

summary:  This  action  informs  the  public 
of  the  conveyance  of  560  acres  of  public 
land  out  of  Federal  ownership.  This 
action  will  also  open  3,459.19  acres  of 
reconveyed  lands  to  surface  entry,  and 
1,199  acres  to  mining  and  mineral 
leasing.  The  2,260.19-acre  balance  is  not 
in  Federal  ownership. 

EFFECTIVE  DATE:  November  13. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Sullivan,  BLM  Oregon  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208,  503-280-7171. 

SUPPLEMENTARY  INFORMATION: 

1.  Notice  is  hereby  given  that  in  an 
exchange  of  lands  made  pursuant  to 
section  206  of  the  Act  of  October  21, 
1976,  43  U.S.C.  1716,  a  patent  has  been 
issued  transferring  560  acres  in  Wheeler 
County,  Oregon,  from  Federal  ownership 
to  private  ownership. 
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2.  In  the  exchange,  the  following 
described  lands  have  been  reconveyed 
to  the  United  States: 

Willamette  Meridian 
T.  11  S.,  R.  20  E.. 

Sec.  2.  lots  1, 2, 3.  and  4,  SW%NEV^,  SV^ 
NWVi.  and  SWVi: 

Sec.  3,  lots  1,  2.  and  3.  S>ANEy«.  EyiSWy4. 
and  SEy4; 

Sec.  11.  S!»4NE^.  W%.  and  SEVi; 

Sec.  12.  lots  1  to  16,  inclusive; 

Sec.  13.  lots  1  to  16.  inclusive. 

T.  10  S..  R..  21 E.. 

Sec.  31,  those  portions  of  the  SV^NE^^and 
SEV4lj'ing  northerly  and  easterly  of 
Bridge  Creek  County  Road  No.  14. 

T.  11  S..  R.  21  E.. 

Sec.  7,  lots  2,  3,  and  4,  SVaNE%,  SEVt 
N W  y4,  EViSW Vi,  and  SE'AEXCEPTING 
those  portions  lying  within  the  Hmits  of 
the  Painted  Hills  County  Road  No.  16 
and  Bridge  Creek  Road  No.  14  rights-of- 
way. 

The  areas  described  aggregate 
approximately  3,459.19  acres  in  Wheeler 
County. 

3.  At  8.30  a.m.,  on  November  13, 1992, 
the  lands  described  in  paragraph  2  will 
be  opened  to  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  existing 
applications  received  at  or  prior  to  8:30 
a.m.,  on  November  13, 1992,  will  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter  will 
be  considered  in  the  order  of  filing. 

4.  At  8:30  a.m.,  on  November  13, 1992, 
the  following  described  lands  will  be 
opened  to  location  and  entry  under  the 
United  States  mining  laws. 

Appropriation  of  land  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 

U. S.C.  Sec.  38,  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts; 

Willamette  Meridian 
T.  11  S..  R.  20  E., 

See.  2,  lots  1.  2. 3.  and  4,  SWy4NEy4.  SVi 
NWy4,  andSWV4: 

Sec.  3,  Ey2SWy4: 

Sec.  12,  lots  1  to  16,  inclusive. 

5.  At  8:30  a.m.,  on  November  13, 1992, 
the  lands  described  in  paragraph  4  will 
be  opened  to  applications  and  offers 
under  the  mineral  leasing  laws. 


Dated;  September  29, 1992. 

Robert  E.  MoUohan, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  92-24293  Rled  10-6-92;  8:45  am} 
BILLING  CODE  4310-3S-M 


[OR130  4333-01  GP3-002] 

Emergency  Road  Closures  and 
Restrictions;  Fishtrap  Lake 

agency:  Bureau  of  Land  Management, 
Spokane  District. 

action:  Public  notice. 

SUMMARY:  Upon  acquisition  of  the 
Fishtrap  Lake  (Miller  Ranch)  by  BLM  in 
Lincoln  and  Spokane  Counties, 
vehicular  travel  including  bicycles  will 
be  restricted  to  designated  roads  from 
the  time  of  acquisition  until  completion 
of  the  Management  Plan  (tentatively 
scheduled  for  completion  by  October  1, 
1994).  Overnight  camping  will  be 
authorized  by  permit  only. 

These  restrictions  are  necessary  to 
prevent  resource  damage  to  the  soil, 
vegetation,  including  spread  of  noxious 
weeds  and  possible  damage  to  cultural 
resources.  Limitations  are  also 
necessary  to  reduce  the. development  of 
trails/roads  due  to  unregulated  cross 
country  travel.  Vehicles  used  for 
administrative,  emergency  and  law 
enforcement  purposes  will  be  exempt 
from  these  restrictions  (43  CFR  8341.2). 
SUPPLEMENTARY  INFORMATION: 
Motorized  vehicles  are  limited  to 
designated  roads  for  the  2  year  period 
on  public  land  in  T.  21  N.  R.  39  E. 
Sections  1,  2, 11, 12,  NWV4  of  Sec.  14, 
SEVi  of  Sec.  10;  Public  lands  east  of  the 
Burlington  Northern  Railroad  Line  in  T. 
22  N.  R.  39  E.  Sections  35,  26;  T.  22  N.  R. 
40  E.  Sy2NEy4,  and  SE^ANWV*  of 
Section  25,  SEVi  of  Section  24,  WVz  of 
Section  36,  Wy2Ey2  of  Section  36, 
NEy4NEy4  of  Section  36,  E^AEV^  of 
Section  36;  T.  22  N.  R.  40  E.  S%  of 
Section  19,  Wy2  of  Section  30, 
NWy4SEy4  of  Section  30. 

Any  person  who  fails  to  comply  with 
this  closure /restriction  order  is  subject 
to  the  penalties  provided  in  8360.0-7. 
Violations  are  punishable  by  a  fine  not 
to  exceed  $1,000  and/or  imprisonment 
not  to  exceed  12  months. 

For  more  information  contact: 
Spokane  District,  Border  Resource  Area 
Manager,  Ann  Aldrich,  E.  4217  Main 
Avenue,  Spokane,  Washington  99202: 
509-353-2570. 

Dated:  October  1, 1992. 

Ann  Aldrich, 

Border  Resource  Area  Manager. 

[FR  Doc.  92-24366  Filed  10-6-92;  8:45  am] 
BILUNG  CODE  4310-33-M 


[OR 1 30-4333-01-GP»-003] 

Emergency  Road  Closures  and  ' 
Restrictions;  Lincoln  County 
Washington 

AGENCY:  Bureau  of  Land  Management 
Spokane  District. 

ACTION:  Public  notice. 

summary:  Certain  roads  within  the 
Spokane  District’s  Upper  Crab  Creek 
Management  Area  (i.e.  Lincoln  County) 
will  be  either  closed  or  restricted  to 
vehicular  travel,  including  bicycles,  for  a 
period  from  October  15, 1992,  until 
March  15, 1993.  These  restrictions  are 
necessary  to  prevent  resource  damage 
to  the  soil,  and  vegetation  including 
spread  of  noxious  weeds.  Limitations 
are  also  necessary  to  reduce  the 
development  of  trails/roads  due  to 
unregulated  cross  country  travel  imtil 
road  maintenance  activities  can  be 
completed  in  the  Spring  of  1993. 

Vehicles  used  for  administrative, 
emergency  and  for  law  enforcement 
purposes  will  be  exempt  from  these 
restrictions  (43  CFR  8341.2). 
SUPPLEMENTARY  INFORMATION:  The  BLM 
administered  roads  closed  to  motorized 
vehicle  travel  by  this  order  for  the  152 
day  period  include  all  those  in  T.  21  N., 
R.  36  E.,  Sections  15, 19,  20,  21,  and  22 
W.M. 

Motorized  vehicles  are  limited  to 
designated  roads  in  T.  22  N.,  R.  32  E. 
Sections  2,  4,  8,  9, 10, 11, 12, 15, 16,  26,  34, 
35,  8t  36  W.M.;  T.  21  N..  R.  36  E.  Section 
1,  2,  3,  &  4  W.M.:  T.  22  N.,  R.  33  E. 
Sections  5,  6,  7,  &  8  W.M. 

Any  person  who  fails  to  comply  with 
this  closure/restriction  order  is  subject 
to  the  penalties  provided  in  8360.0-7. 
Violations  are  punishable  by  a  fine  not 
to  exceed  $1,000  and/or  imprisonment 
not  to  exceed  12  months. 

FOR  FURTHER  INFORMATION  CONTACT: 
Spokane  District,  Border  Resource  Area 
Manager,  Ann  Aldrich,  E.  4217  Main 
Avenue,  Spokane  Washington  99202; 
509-353-2570. 

Dated:  October  1, 1992. 

Ann  Aldrich, 

Border  Resource  Area  Manager. 

[FR  Doc.  92-24367  Filed  10-6-92;  8:45  am) 
BILUNG  COOE  4310-33-M 


[OR-030-02-4333-04;  G2-4641 

Recreation  Management;  Camping 
Stay  Limits;  Oregon  and  Washington 

AGENCY:  Vale  District,  Bureau  of  Land 
Management,  Interior. 
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action:  Eetablishment  of  camping  stay 
limits  for  BLM  lands  in  the  Vale  District, 
Oregon. 

SUMMARY:  Person(s]  may  camp  within 
designated  campgrounds,  developed 
recreation  sites  or  on  public  lands  not 
dosed  or  otherwise  restricted  to 
camping  within  the  Vale  District, 

Oregon  for  a  period  of  not  more  than  14 
days  within  any  period  of  28 
consecutive  days.  The  14-day  limit  may 
be  reached  either  through  a  number  of 
separate  visits  or  through  a  period  of 
continuous  occupation  on  public  lands. 
After  the  14th  day  of  camping  person(s] 
must  move  outside  of  a  14-mile  radius  of 
the  previous  location.  When  the 
camping  limit  has  been  reached,  use  of  a 
site  shall  not  occur  again  until  at  least 
14  days  have  elapsed  from  the  last  day 
of  use. 

'  Under  special  circumstances  and 
upon  request,  the  authorized  officer  may 
give  written  permission  for  extensions  to 
the  14-day  camping  limit. 

Additionally,  no  person  may  leave 
personal  property  unattended  in 
designated  campgrounds  or  recreation 
developed  site  for  a  period  of  more  than 
72  hours,  or  elsewhere  on  public  lands 
\  within  the  Vale  District  for  a  period  of 
more  than  10  days  without  written 
permission  from  the  authorized  officer. 
DEFINITIONS:  As  used  in  these 
supplementary  rules,  the  term: 

a.  Camping  is  defined  as  preparing  a 
sleeping  bag  or  other  bedding  material 
for  use,  or  the  erecting  of  a  tent  or 
shelter  of  natural  or  synthetic  material,, 
or  parking  of  a  motor  vehicle,  motor 
home,  or  trailer  for  overnight  occupancy. 
Occupation  of  a  site  within  a  designated 
fee  area  during  any  portion  of  the  night 
period  of  10  p.m.  to  6  a.m.  will  be 
considered  overnight  camping  for  the 
purpose  of  fee  collection. 

b.  Occupation  means  the  taking  or 
holding  possession  of  a  camp  or 
residence  on  public  land. 

c.  Public  lands  means  any  lands  or 
interest  in  lands  owned  by  the  United 
States  and  administered  by  the  Bureau 
of  Land  Management. 

d.  Authorized  Officer  means  any 
employee  of  the  BLM  who  has  been 
delegated  the  authority  to  perform  under 
Title  43  Code  of  Federal  Regulations. 

e.  Developed  Site  means  sites  that 
contain  structures  or  capital 
improvements  primarily  used  by  the 
public  for  recreation  purposes. 

EFFECTIVE  DATE:  These  supplementary 
rules  will  go  into  effect  on  January  1, 
1993. 

SUPPLEMENTARY  MFORMATIOM:  This 
restriction  order  is  necessary  to: 


(1)  Preclude  any  individual  or  group 
from  camping  for  an  excessively  long 
period,  th^eby  denying  others 
recreation  opportunities: 

(2)  Prevent  or  reduce  the  incidence  of 
unauthorized,  long  term  occupancy  of 
areas  from  occurring  under  the  guise  of 
recreational  use; 

(3)  Prevent  unacceptable  sanitary  and 
solid  waste  disposal  conditions; 

(4)  Preserve  and  protect  the  natural, 
cultural,  and  scenic  resource  values  of 
areas  that  are  typically  being  used  for 
camping  purposes:  and  ' 

(5)  Provide  consistency  to  visitors 
moving  from  one  BLM  district  to 
another. 

Authority  for  implementing  this 
camping  stay  limit  is  contained  in  the 
Code  of  Federal  Regulations,  Title  43, 
Chapter  II  part  8360,  Subparts  8364  and 
8365. 

Violations  of  this  camping  stay  limit 
are  punishable  by  a  fine  not  to  exceed 
$1,000  and/or  imprisonment  not  to 
exceed  12  months. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rich  Conrad,  Bureau  of  Land 
Management,  100  Oregon  Street,  Vale, 
OR  97918,  Telephone  (503)  473-3144. 
James  E.  May, 

District  Manager. 

[FR  Doc.  92-24294  Filed  10-6-92;  8:45  am] 
BILUNG  CODE  4310-33-M 


[CO-070-4410-08] 

Glenwood  Springs  Resource  Area 
Resource  Management  Plan;  Notice  of 
Intent 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  Notice:  intent  to  prepare  an 
Integrated  Activity  Plan  and 
environmental  assessment  to  consider 
an  amendment  to  the  Glenwood  Springs 
Resoufces  Management  Plan. 

SUMMARY:  The  Bureau  of  Land 
Management,  Glenwood  Springs 
Resource  area,  is  preparing  a  detailed 
management  plan,  referred  to  as  an 
Integrated  Activity  Plan  (LAP),  for  the 
Sheep  Creek  area.  The  Sheep  Creek  lAP 
area  is  bounded  by  the  Colorado  River 
on  the  east  side,  the  White  River 
National  Forest  on  the  north  side,  and 
Sweetwater  Creek  on  the  southwest 
side.  The  lAP  is  being  written  to  resolve 
resource  user  conflicts  in  the  Sheep 
Creek  area.  The  LAP  could  change  prior 
decisions  made  in  the  Glenwood  Springs 
Resource  Management  Plan.  As  required 
by  43  CFR  1610.5-S,  RMP  decisions  may 
be  changed  through  a  plan  amendment, 
and  the  plan  amendment  may  be  made 
through  an  environmental  assessment  of 


the  proposed  changes.  Public 
involvement  is  also  required  for  a  plan 
amendment.  A  30-day  public  comment 
period  is  being  held  to  help  identify 
issues  and  conflicts  that  need  to  be 
resolved. 

EFFECTIVE  DATE:  Public  comments  to 
identify  issues  in  the  Sheep  Creek  LAP 
area  are  being  accepted  on  November  6, 
1992.  Written  comments  should  be 
submitted  to  the  Area  Manager, 
Glenwood  Springs  Resource  Area,  at  the 
address  shown  below. 

SUPPLEMENTARY  INFORMATION: 
Approximately  28,000  acres  in  Eagle  and 
Garfield  County  are  included  in  the 
boundaries  of  the  LAP  area.  The  LAP  will 
address  issues  identified  by  the  BLM, 
other  agencies,  and  the  public  through 
initial  scoping  meetings  held  in  March 
1992.  Identified  issues  include 
management  of  big  game  winter  range 
and  grazing  to  achieve  vegetation 
management  objectives,  travel 
management,  recreation  use,  and 
watershed  damage.  The  LAP  will 
propose  management  on  former  State 
lands  which  have  been  transferred  to 
the  BLM  and  also  incorporate  ciurent 
Washington  Office  planning  guidance 
for  resource  management  plans. 

Analysis  of  the  issues,  concerns,  and 
proposed  actions  will  be  conducted 
using  an  integrated  approach,  and  it  is 
felt  resolution  of  most  of  the  conflicts 
can  be  achieved  within  the  parameters 
of  the  existing  RMP.  Those  RMP 
decisions  that  could  change  as  a  result 
of  the  Sheep  Creek  LAP  primarily 
involve  recreation  management  and 
could  change  the  off-highway  vehicle 
(OHV)  use  designation.  Disciplines 
represented  on  the  LAP  team  include 
wildlife,  range,  fire  management, 
recreation,  lands,  forestry,  watershed, 
fisheries,  and  riparian. 

A  draft  Sheep  Creek  Integrated 
Activity  Plan  and  Environmental 
Assessment  will  be  available  for  public 
review  and  comment  in  spring  or 
summer  1993.  The  draft  plan  and 
environmental  assessment  will  include 
legal  descriptions  of  the  affected  public 
lands.  News  releases  will  be  issued  to 
inform  the  public  of  plan  progress,  dates, 
times,  and  locations  of  any  meetings, 
and  availability  of  the  draft  plan  and 
environmental  assessment. 

FOR  FURTHER  MFORMATION  CONTACT. 
Michael  S.  Mottice,  Area  Manager, 
Glenwood  Springs  Resource  Area 
Office,  50629  Highway  6  and  24,  P.O. 

Box  1009,  Glenwood  Springs,  Colorado 
81602,  (303)  945-2341;  Tim  Hartzell, 
District  Manager,  Grand  Junction 
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District,  2815  H  Road,  Grand  Junction, 
Colorado  81506,  (303)  244-3000. 

Tun  Hartzell, 

District  Manager. 

(FR  Doc.  92-24297  Filed  10-6-92;  8:45  am] 
BILUNQ  CODE  431<K»-M 


Minerals  Management  Service 

Outer  Continental  Shelf  Oil  and  Gas 
Lease  Sales;  List  of  Restricted  Joint 
Bidders 

Pursuant  to  the  authority  vested  in  the 
Director  of  the  Minerals  Management 
Service  by  the  joint  bidding  provisions 
of  30  CFR  2M.41,  each  entity  within  one 
of  the  following  groups  shall  be 
restricted  from  bidding  with  any  entity 
in  any  other  of  the  following  groups  at 
Outer  Congressional  Shelf  oil  and  gas 
lease  sales  to  be  held  during  the  bidding 
period  from  November  1, 1992,  through 
April  30, 1993.  The  List  of  Restricted 
Joint  Bidders  published  in  the  Federal 
Register  on  April  28, 1992,  at  57  FR  17928 
covered  by  period  of  May  1  through 
October  31, 1992. 

Group  I.  Chevron  Corporation;  Chevron 
U.S.A.  Inc. 

Group  II.  Exxon  Corp.;  Exxon  San 
Joaquin  Production  Co. 

Group  III.  Shell  Oil  Co.;  Shell  Offshore 
Inc.;  Shell  Western  E&P  Inc.;  Shell 
Frontier  Oil  &  Gas  Inc. 

Group  rV.  Mobil  Oil  Corp.;  Mobil  Oil 
Exploration  and  Producing  Southeast 
Inc.;  Mobil  Producing  Texas  and  New 
Mexico  Inc.;  Mobil  Exploration  and 
Producing  North  America  Inc. 

Group  V.  BP  America  Inc.;  The  Standard 
Oil  Co.;  BP  Exploration  &  Oil  Inc.;  BP 
Exploration  (Alaska]  Inc. 

Dated:  October  1, 1992. 

Scott  Sewell, 

Director,  Minerals  Management  Service. 

[FR  Doc.  92-242^  Filed  10-6-92;  8:45  am] 
BILUNQ  CODE  4310-lin-M 


National  Park  Service 

Subsistence  Resource  Commission 
Meeting 

agency:  National  Park  Service,  Interior. 
action:  Subsistence  Resource 
Commission  meeting. 

SUMMARY:  The  Superintendent  of  Gates 
of  the  Arctic  National  Park  and  the 
Chairperson  of  the  Subsistence 
Resource  Commission  for  Gates  of  the 
Arctic  National  Park  announce  a 
forthcoming  meeting  of  the  Gates  of  the 
Arctic  National  Park  Subsistence 
Resource  Commission. 


The  following  agenda  items  will  be 
discussed: 

(1]  Roll  call  and  review  of  agenda. 

(2]  Approval  of  Minutes. 

(3]  Superintendent’s  welcome: 

a.  Introduction  of  guests. 

b.  Review  of  SRC  function  and 
purpose. 

(4]  SRC  Member  Subsistence  Reports. 

(5]  Federal  Subsistence  Management 
Program: 

a.  Subsistence  Resource  Advisory 
Council  Program  status  report. 

b.  Federal  Board  actions. 

(6]  Hunting  recommendations  work 
session: 

a.  Status  report  on  hunting  plan 
recommendation  submitted  to  the 
Secretary. 

b.  Status  report  on  Hunting  Plan. 

c.  Review  previous  SRC  resolutions. 

d.  Develop  new  draft  hunting  plan 
recommendations. 

(7]  Superintendent’s  Report. 

(8]  Public  and  other  agency  comments. 

(9]  Set  time  and  place  of  next  SRC 
meeting. 

DATES:  The  meeting  will  begin  at  9  a.m. 
on  Saturday,  October  24, 1992,  and 
conclude  around  5  p.m.  ’The  meeting  will 
reconvene  at  9  a.m.  on  Sunday,  October 
25, 1992,  and  conclude  around  5  p.m. 
LOCATION:  The  meeting  will  be  held  in 
the  Chart  Room  at  the  Captain  Bartlett 
Inn  in  Fairbanks,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Siglin,  Superintendent,  P.O.  Box 
74680,  Fairbanks,  Alaska  99707.  Phone 
(907]  456-0281. 

SUPPLEMENTARY  INFORMATION:  The 

Subsistence  Resource  Commissions  are 
authorized  under  title  VIII,  section  808, 
of  the  Alaska  National  Interest-Lands 
Conservation  Act,  Public  Law  96-487, 
and  operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 

Paul  F.  Haertel, 

Acting  Regional  Director. 

[FR  Doc.  92-24292  Filed  10-6-92;  8:45  am] 
BILUNQ  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

[investigation  No.  731-TA-626 
(Preiiminary)] 

Pads  for  Woodwind  instrument  Keys 
from  Italy 

agency:  United  States  International 
Tradd  Conunission. 

action:  Notice  of  withdrawal  of  petition 
in  antidumping  investigation. 

SUMMARY:  On  September  29, 1992,  the 
petitioner  in  the  subject  investigation 


(Prestini  Musical  Instruments  Corp., 
Nogales,  AZ]  sent  a  letter  to  the  U.S. 
Department  of  Commerce  withdrawing 
its  petition.  A  copy  of  that  letter  was 
s^nt  by  petitioner  to  the  U.S. 
International  Trade  Commission  on 
September  30, 1992.  Commerce  has  not 
initiated  an  investigation  as  provided  in 
section  732(c]  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673a(c]].  Accordingly,  the 
Commission  gives  notice  that  its 
antidumping  investigation  concerning 
pads  for  woodwind  instrument  keys 
from  Italy  (investigation  No,  731-TA-626 
(Preliminary]]  is  discontinued. 

EFFECTIVE  DATE:  September  30, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Woodley  Timberlake  (202-205-3188], 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission’s  TDD  terminal  on  202-205- 
1810. 

Issued:  October  1, 1992. 

By  order  of  the  Commission. 

Paul  R.  Bardos, 

Acting  Secretary. 

[FR  Doc.  92-24342  Filed  10-6-92:  8:45  am] 
BILUNQ  CODE  7020-02-M 


[Investigation  No.  701-TA-311  (Final)] 

Certain  Circular,  Welded,  Non-alloy 
Steel  Pipes  and  Tubes  From  Brazil 

agency:  United  States  International 

Trade  Commission. 

action:  Termination  of  investigation. 

summary:  On  September  17, 1992,  the 
U.S.  Department  of  Commerce  published 
notice  in  the  Federal  Register  of  a 
negative  Bnal  determination  of  subsidies 
in  connection  with  the  subject 
investigation.  Accordingly,  pursuant  to 
§  207.40(a]  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (19  CFR 
207.40(a]],  the  coimtervailing  duty 
investigation  concerning  certain 
circular,  welded,  non-alloy  steel  pipes 
and  tubes  from  Brazil  (investigation  No. 
701-TA-311  [Final]]  is  terminated. 
EFFECTIVE  DATE:  September  30, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Corkran  (202-205-3177],  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  5(X)  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission’s  TDD  terminal  on  202-205- 
1810.  Persons  with  mobility  impairments 
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who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 

Autbority:  This  investigation  is  being 
terminated  under  authonty  of  the  Tariff  Act 
of  1S30,  title  VII.  This  notice  is  published 
pursuant  to  §  201.10  of  the  Commission's 
rules  (19  CFR  201.10). 

Issued:  September  30, 1992. 

By  order  of  the  Commission. 

Paul  R.  Bardoa, 

Acting  Secretary. 

[FR  Doc.  92-24341  Filed  10-6-92;  8:45  am] 
anXING  CODE  7020-02-M 


[Investigation  No.  332-267] 

The  Effects  of  Greater  Economic 
Integration  Within  the  European 
Community  on  the  United  States 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Deadline  for  submissions  in 
connection  with  the  fifth  followup 
report. 

summary:  The  Commission  has 
commenced  work  on  the  fifth  in  a  series 
of  followup  reports  updating  its  initial 
report  issued  in  July  1989  in  connection 
with  investigation  No.  332-267,  The 
Effects  of  Creator  Economic  Integration 
Within  the  European  Community  on  the 
United  States.  The  reports  were 
requested  under  section  332(g]  of  die 
Tariff  Act  of  1930  (19  U.S.C.  1332(g))  by 
the  House  Committee  on  Ways  and 
Means  and  the  Senate  Committee  on 
Finance  in  a  letter  received  on  October 
13, 1988.  Notice  of  the  institution  of  the 
investigation  and  scheduling  of  a  public 
hearing  was  published  in  the  Federal 
Register  of  December  21, 1988  (53  FR 
51328),  and  notice  of  the  procedure  to  be 
followed  in  followup  reports  was 
published  in  the  Fe^ral  Register  of 
September  20, 1969  (54  FR  38751). 

The  report  on  the  initial  phase  of  the 
investigation  was  sent  to  the 
Committees  on  July  17, 1969.  Followup 
reports  were  sent  to  the  Committees  on 
March  30, 1990,  September  28, 1990, 
March  29, 1991,  and  April  30. 1992. 
Copies  of  the  reports.  The  Effects  of 
Greater  Economic  Integration  Within  the 
European  Community  on  the  United 
States,  may  be  obtained  by  calling  202- 
205-1807,  or  from  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Requests  can 
also  be  faxed  to  202-205-2186. 

The  fifth  followup  report  will  be  sent 
to  the  Committees  on  April  30, 1993. 
EFFECTIVE  DATE:  September  24, 1902. 


FON  FURTHER  INFORMATION  CONTACT: 

For  further  information  on  the 
investigation  contact  Ms.  Joanne  Guth  at 
202-2)5-3264. 

WRITTEN  SUBMISSIONS:  Interested 
persons  are  invited  to  submit  written 
statements  concerning  the  investigation. 
Written  submissions  to  be  considered 
by  the  Commission  for  the  fifth  followup 
report  should  be  received  by  the  close  of 
business  on  December  11, 1992. 
Commercial  or  financial  information 
which  a  submitter  desires  the 
Commission  to  trea't  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  marked  “Confidential 
Business  Information”  at  the  top.  All 
submissions  requesting  confidential 
treatment  must  conform  with  the 
requirements  of  §  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  available 
for  inspection  by  interested  persons.  All 
submissions  should  be  addressed  to  the 
Secretary  at  the  Commission’s  office  in 
Washington,  DC. 

Hearing  impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission’s  TDD  terminal  on  202-205- 
1810. 

Issued:  October  1, 1992. 

By  order  of  the  Commission. 

Paul  Banlos, 

Acting  Secretary. 

[FR  Doc.  92-24339  Filed  10-6-02;  8:45  am] 
BILUNG  CODE  7020-02-M 


[Investigations  Nos.  731-TA-548  and  551 
<Flnal)l 

Sulfur  Dyes  from  China  and  the  United 
Kingdom 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Institution  and  schedubng  of 
final  antidumping  investigations. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigations  Nos.  731- 
TA-548  and  551  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b))  (the  Act)  to  determine  whether 
an  industry  in  the  United  States  is 
materially  injured,  ot  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  China  and  the  United 
Kingdom  of  sulfur  dyes,*  provided  for  in 


>  Sulfur  dyes  are  synthetic  organic  coloring  matter 
containing  auMur.  Sulfur  dyes  are  obtained  by  high 
temperature  sulfucization  at  organic  material 


subheadings  3204.15,  3204.19.30, 
3204.19.40,  and  3204.19.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

For  further  infonnation  concerning  the 
conduct  of  these  investigations,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Cmnmission’s 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  On  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  September  21, 1992. 

FOR  FURTHER  INFORMATION  CONTACT. 

Diane  J.  Mazur  (202-205-3184),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain  information 
on  this  matter  by  contacting  the 
Commission’s  TDD  terminal  on  202-205- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 
SUPPLEMENTARY  INFORMATION: 

Background  These  investigations  are 
being  instituted  as  a  result  of  affirmative 
preliminary  determinations  by  the 
Department  of  Commerce  that  imports 
of  sulfur  dyes  from  China  smd  the 
United  Kingdom  are  being  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  the 
Act  (19  U.S.C.  1673b).  The  investigations 
were  requested  in  a  petition  filed  on 
April  10, 1992,  by  Sandoz  Chemicals 
Corporation,  Charlotte,  NC. 

Participation  in  the  investigations  and 
public  service  list.  Persons  wishing  to 
participate  in  the  investigations  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  §  201.11  of  the 
Commission's  rules,  not  later  than 
twenty-one  (21 )  days  after  publication  of 
this  notice  in  the  Federal  Register.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 


containing  hydroxy,  nitro,  or  amino  groups,  or  by 
reaction  of  sulfur  or  alkaline  sulfide  with  aromatic 
hydrocarbons.  For  purposes  of  these  investigations, 
sulfur  dyes  include,  but  are  not  limited  to,  sulfur  vat 
dyes  With  the  following  color  index  numbers:  Vat 
Blue  42, 43, 44, 45, 47, 4S,  and  SO  and  Reduced  Vat 
Blue  42  and  43.  Sulfur  vat  dyes  also  have  the 
properties  described  above.  All  forms  of  sulfur  dyes 
are  covered,  including  the  reduced  (leuco)  or 
oxidized  state,  presscake,  paste,  powder, 
concentrate,  or  so-called  "pre-reduced.  liquid  ready- 
to-dye"  forms. 
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administrative  protective  order  (APO) 
and  BPI  service  list  Pursuant  to 
§  207.7(a)  of  the  Conunission's  rules,  the 
Secretary  will  make  BPI  gathered  in 
these  final  investigations  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigations,  provided 
that  the  application  is  made  not  later 
than  twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  report.  The  prehearing  staff 
report  in  these  investigations  will  be 
placed  in  the  nonpublic  record  on 
November  20, 1992,  and  a  public  version 
will  be  issued  thereafter,  pursuant  to 
§  207.21  of  the  Commission’s  rules. 

Hearing.  The  Commission  will  hold  a 
hearing  in  connection  with  these 
investigations  beginning  at  9:30  a.m.  on 
December  9, 1992,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  November  30, 1992.  A  nonparty 
who  has  testimony  that  may  aid  the 
Commission’s  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  December  2, 
1992,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6(b)(2),  201.13(f),  and  207.23(b)  of 
the  Commission’s  rules. 

Written  submissions.  Each  party  is 
encouraged  to  submit  a  prehearing  brief 
to  the  Commission.  Prehearing  briefs 
must  conform  with  the  provisions  of 
§  207.22  of  the  Commission’s  rules;  the 
deadline  for  filing  is  December  4, 1992. 
Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  §  207.23(b)  of 
the  Commission’s  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.24  of  the 
Commission’s  rules.  The  deadline  for 
filing  posthearing  briefs  is  December  16, 
1992;  witness  testimony  must  be  filed  no 
later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who  has 
not  entered  an  appearance  as  a  party  to 
the  investigations  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigations  on  or  before 
December  16, 1992.  All  written, 
submissions  must  conform  with  the 
provisions  of  §  201.8  of  the 
Commission’s  rules;  any  submissions 


that  contain  BPI  must  also  conform  with 
the  requirements  of  §§  201.6,  207.3,  and 
207.7  of  the  Commission’s  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  to  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  VII.  This  notice  is  published 
pursuant  to  S  207.20  of  the  Commission’s 
rules. 

Issued:  September  28, 1992. 

By  order  of  the  Conunission. 

Paul  R.  Bardos, 

Acting  Secretary. 

[FR  Doc.  92-24340  Filed  10-6-92;  8:45  am] 
BILUNO  CODE  7020-02-M , 


[Investigation  337-TA-333] 

Certain  Woodworking  Accessories; 
Receipt  of  initiai  Determination 
Terminating  Respondents  on  the  Basis 
of  Consent  Order  Agreement 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above  captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  consent  order 
agreement:  Taiwan  Zest  Industrial  Co., 
Ltd.  and  Trend-lines,  Inc. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission’s  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  October  1, 1992. 

Copies  of  the  initial  determination,  the 
consent  order  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 


obtained  by  contacting  the 
Commission’s  TDD  terminal  on  (202) 
205-1820. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Conunission,  500  E 
Street,  SW.,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  (202)  205-1802. 

Issued:  October  1, 1992. 

By  order  of  the  Commission. 

Paul  R.  Bardos, 

Acting  Secretary. 

[FR  Doc.  92-24330  Filed  10-6-92;  8:45  am] 
BILUHG  CODE  7020-02-M 


Wisconsin  Centrai  Ltd. — Abandonment 
Exemption — in  Dougias  County,  Wi 


summary:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the  abandonment 
by  Wisconsin  Central  Ltd.  of  33.14  miles 
of  rail  line  between  milepost  454.64,  near 
Ambridge,  and  milepost  421.50,  near 
Gordon,  in  Douglas  County,  WI,  subject 
to  historic  preservation,  public  use,  and 
standard  labor  protective  conditions.  In 
addition,  a  notice  of  interim  trail  use  has 
been  issued  for  portions  of  the  line. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  October 
22, 1992.  Formal  expressions  of  intent  to 
file  an  offer  ‘  of  financial  assistance 


*  See  Exempt  of  Rail  Abandonment — Offers  of 
Finan.  Assist,  4  l.C.C.2d  164  (1987). 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-303  (Sub-No.  10X)] 


agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 
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under  49  CFR  1152.27(c)(2),  requests  for 
public  use  conditions,  and  petitions  to 
reopen  must  be  Tiled  by  October  19, 

1992.  Petitions  to  stay  must  be  filed  by 
October  12, 1992. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-303  (Sub-No.  lOX)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
and 

Petitioner’s  representative:  Janet  H. 
Gilbert,  Wisconsin  Central  Ltd.,  6250 
N.  River  Road,  Rosemont,  IL  60018- 
5062. 

FOR  FURTHER  INFORMATION  CONTACT. 

Richard  B.  Felder  (202)  927-5610  [TDD 
for  hearing  impaired  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission’s  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pickup  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  927-5721). 

Decided:  September  29, 1992. 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  McDonald,  Commissioners 
Simmons,  Phillips,  and  Emmett. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  92-24315  Filed  10-6-92;  8:45  am] 
BILUNG  CODE  7035-41-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
[Docket  No.  92-6] 

Keaciel  Kenneth  Krulevitz,  M.D.; 
Revocation  of  Registration 

On  September  27, 1991,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Keaciel  Kenneth 
Krulevitz,  M.D.,  of  7538  Holabird 
Avenue,  Dundalk,  Maryland  21222 
(Respondent),  proposing  to  revoke  his 
DEA  Certificate  of  Registration, 
AK1522196,  as  a  practitioner  under  21 
U.S.C.  823(f)  and  824(a)(2).  The  Order  to 
Show  Cause  alleged  that  Respondent’s 
continued  registration  would  be 
inconsistent  with  the  public  interest  as 
that  term  is  used  in  21  U.S.C.  824(a)(4). 

By  letter  dated  October  23, 1991, 
Respondent,  through  counsel,  requested 
a  hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause  and  the  matter 
was  docketed  before  Administrative 


Law  Judge  Mary  Ellen  Bittner.  Following 
prehearing  procedures,  a  hearing  was 
held  before  Judge  Bittner  in  Washington, 
DC,  on  Januaiy  21, 1992.  On  July  13, 

1992,  the  administrative  law  ju^e 
issued  her  opinion  and  recommended 
ruling,  findings  of  fact,  conclusions  of 
law  and  decision.  On  August  17, 1992, 
the  Respondent,  having  been  granted  an 
extension  of  time,  submitted  exceptions 
to  Judge  Bittner’s  opinion  and 
recommended  ruling.  On  August  21, 

1992,  the  administrative  law  judge 
transmitted  the  record  of  these 
proceedings,  including  the  Respondent’s 
exceptions,  to  the  Administrator.  The 
Administrator  has  considered  the  record 
in  its  entirety  and  pursuant  to  21  CFR 
1316.67  hereby  issues  his  final  order  in 
this  matter,  adopting  the  administrative 
law  judge’s  fmdings  of  fact  and 
conclusions  of  law  in  their  entirety. 

The  administrative  law  judge  found 
that  Respondent  had  practiced  in  the 
Baltimore,  Maryland  area  since  1946, 
and  that  his  prescribing  of  Ativan,  the 
trade  name  for  lorazepam,  a  Bchedule  III 
controlled  substance,  had  doubled  or 
tripled  during  the  period  from 
September  1986  through  February  1987. 
The  administrative  law  judge  foimd  that 
an  investigation  of  the  Respondent  was 
initiated  by  the  Medicaid  Fraud  Control 
Unit  of  the  Maryland  Attorney  General’s 
Office  in  early  1987,  and  that  the 
investigation  revealed  that  the 
Respondent  had  written  prescriptions 
for  Ativan  on  prescriptions  billable  to 
Maryland  Medical  Assistance.  The 
investigation  conducted  by  the  Medicaid 
Fraud  Control  Unit  indicated  that  most 
of  the  prescriptions  which  the 
Respondent  wrote  for  Ativan  were  not 
for  a  legitimate  medical  purpose. 

The  administrative  law  judge  further 
found  that  Respondent  employed  at 
least  one  drug  addict  to  maintain  order 
in  his  office  and  to  keep  records  for  him, 
while  at  the  same  time  receiving 
treatment  from  the  Respondent.  The 
administrative  law  judge  found  that  the 
evidence  demonstrated  that  the 
Respondent  billed  Medicaid  for  services 
not  performed  and  that  he  billed  all 
patient  visits  at  levels  of  service  which 
were  not  rendered. 

The  administrative  law  judge  found 
that  the  Respondent  entered  a  plea  of 
guilty  in  State  court  on  May  16, 1988,  to 
one  felony  count  of  Medicaid  fraud,  with 
the  plea  being  entered  under  the  terms 
of  North  Carolina  v.  Alford,  400  U.S.C. 

25  (1970).  The  Respondent  was  placed 
on  probation  for  two  years,  with  the 
probation  being  lifted  after  six  months. 
The  evidence  showed  that  the 
Respondent  was  fined  $5,000.00  and 
ordered  to  pay  $30,540.63  in  restitution 


to  the  Maryland  Medicaid  program  with 
approximately  $8,400.00  of  that  amount 
representing  drugs  prescribed  by  the 
Respondent  for  no  legitimate  medical 
purpose.  The  administrative  law  judge 
noted  that  the  Respondent  had  been 
disqualified  from  participation  in  the 
Maryland  Medicaid  program  as  of  May 
24, 1988. 

The  administrative  law  judge  found 
that  Respondent’s  only  defense  to  the 
prescriptions  which  he  admitted  writing 
was  his  attempt  to  wean  drug  and 
alcohol  dependent  patients  from  the 
narcotics  and  alcohol  to  which  they 
were  addicted.  Of  specific  interest  were 
medical  journal  articles  which  the 
Respondent  presented  in  his  own 
defense  which,  ironically,  demonstrated 
that  the  Respondent’s  practice  was 
directly  contrary  to  advised  medical 
practice  when  prescribing 
benzodiazepines  such  as  Ativan. 

In  evaluating  whether  Respondent’s 
continued  registration  by  the  Drug 
Enforcement  Administration  would  be 
inconsistent  with  the  public  interest,  as 
that  term  is  used  in  21  U.S.C.  824(a)(4), 
the  Administrator  considers  the  factors 
enumerated  in  21  U.S.C.  823(f).  They  are 
as  follows: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant’s  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant’s  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

In  determining  whether  a  registrant’s 
continued  registration  is  inconsistent 
with  the  public  interest,  the 
Administrator  is  not  required  to  make 
findings  with  respect  to  each  of  the 
factors  listed  above.  Instead,  the 
Administrator  has  the  discretion  to  give 
each  factor  the  weight  he  deems 
appropriate,  depending  upon  the  facts 
and  circumstances  of  each  case.  See 
David  E.  Trawick,  D.D.S.,  Docket  No. 
88-69,  53  FR  5328  (1988). 

The  administrative  law  judge  found 
that  the  Government  made  a  prima  facie 
showing  of  the  factors  found  in  21  U.S.C. 
823(f)(2),  (3),  (4)  and  (5),  as  referenced 
by  21  U.S.C.  824(a)(4).  In  so  finding,  the 
administrative  law  judge  found  that  the 
Respondent  dispensed  Ativan  without  a 
legitimate  medical  purpose,  that  the 
Respondent  undisputedly  had  pled 
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guilty  to  Medicaid  fraud,  that  the 
Respondent  had  billed  Medicaid  for 
patient  visits  that  did  not  occur  and  for 
services  that  were  not  rendered,  and 
that  the  Respondent’s  actions  posed  a 
threat  to  the  public  health  and  safety. 

The  Administrator  finds  that  a  clear 
showing  was  made  of  Respondent’s 
illegal  behavior,  and  that  the  behavior  of 
the  Respondent  indeed  posed  a  direat  to 
the  public  health  and  safety.  The 
Administrator,  in  reaching  this 
conclusion,  considered  the  Respondent’s 
exceptions  to  Judge  Bittner’s  opinion. 

The  Respondent’s  exceptions  failed  to 
persuade  the  Administrator  that  the 
Government  had  acted  in  a  dilatc»y  or 
discriminatory  manner,  and  failed  to 
persuade  the  Administrator  that  the 
administrative  law  judge  had  either 
misconstrued  or  misinterpreted  the 
evidence  presented.  While  the 
Respondent  may  have  maintained  good 
intentions  in  his  treatment  of  drug  and 
alcohol  dependent  patients,  it  is  clear 
that  he  was  unfamiliar  with  the 
necessary  indications  for  the  legitimate 
prescribing  of  benzodiazepines.  The 
Respondent  further  breached  the  public 
trust  by  taking  advantage  of  a 
reimbursement  program  intended  to  aid 
those  in  need  in  receiving  legitimate  and 
competent  medical  care.  The  public  was 
not  only  exposed  to  irresponsible 
prescribing  practices,  but  to  a  fraudulent 
scheme  of  billing  which  deprived  the 
Respondent’s  patients  of  adequate 
medical  care  for  their  specific  medical 
problems.  The  Administrator  determines 
that,  based  on  the  evidence  in  the 
record,  the  Respondent’s  DEA 
Certification  of  Registration  must  be 
revoked. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
under  the  provisions  of  21  U.S.C.  823 
and  824  and  28  CFR  O.lOOjb),  hereby 
orders  that  DEA  Certificate  of 
Registration,  AK1522196,  previously 
issued  to  Keaciel  Kenneth  Krulevitz, 
M.D.,  be,  and  it  hereby  is,  revoked.  It  is 
further  ordered  that  any  pending 
applications  for  renewal  of  that 
registration  be,  and  they  hereby  Eire, 
denied.  This  order  is  effective  November 
6, 1992. 

Dated:  October  1, 1992. 

Robert  C  Bonner, 

Administrator  of  Drag  Enforcement 

[FR  Doc.  92-24349  Filed  10-6-92;  8:45  am] 
BILUNQ  CODE  441(M)»-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  92-58] 

National  Environmental  Policy  Act; 
Outer  Solar  System  Exploration 
Program 

aoency:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Information  update. 

summary:  On  February  27, 1991,  NASA 
published  in  the  Fedmral  Register  (56  FR 
8219}  a  notice  of  intent  (NOI)  to  prepare 
an  environmental  impact  statement 
(EIS)  for  NASA’s  Outer  SoIeit  System 
Exploration  (OSSE)  Program.  The  notice 
was  issued  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (NEPA)  (42  U.S.C. 

4321  et.  seq.)  and  implementing  Council 
on  Environmental  Quality  and  NASA 
regulations.  Because  of  the  events 
described  in  the  Supplementary 
Information,  the  EIS  will  focus  only  on 
the  proposed  Cassini  mission,  one 
elemmit  of  the  OSSE  Program.  'This 
notice’s  sole  purpose  is  to  keep  the 
public  informed  about  the  evolution  of 
NASA’s  ongoing  environmental  review 
process.  No  comments  are  solicited  at 
this  time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Howard  Wright,  Cassini  Program 
Manager,  Office  of  Space  Science  and 
Applications,  Code  SL,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202-358-0315. 
SUPPLEMENTARY  INFORMATION:  The 
February  27, 1991,  NOI  described  the 
purpose  and  structure  of  the  EIS  for  the 
OSSE  Program.  NASA  intended  that  the 
EIS  (1)  serve  as  a  progranunatic  EIS  for 
NASA’s  future  OSSE  Program  activities, 
and  (2)  specifically  address  the  planned 
Comet  Rendezvous  Asteroid  Flyby 
(CRAF)  and  Cassini  missions,  ftogram 
elements,  including  CRAF  and  Cassini, 
shared  a  niunber  of  common 
requirements  including  laimch  energy, 
on-board  propulsion,  power, 
communications,  data  handling, 
navigation,  guidance  and  control,  and 
electrical  power  needs.  NASA  was 
designing  a  modular  spacecraft — the 
Mariner  Mark  II — to  satisfy  these 
common  spacecraft  configuration 
requirements  and  reduce  the  overall 
costs  of  each  mission  in  the  OSSE 
Program. 

Since  the  publication  of  the  NOI, 
changes  have  occurred  in  NASA’s  plan. 
In  January  1992,  the  CRAF  mission  was 
deleted  from  the  President’s  budget 
proposal  for  fiscal  year  1993.  Other 
potential  OSSE  Program  missions  that 
were  mentioned  in  the  NOI  such  as  the 


Comet  Nucleus  Sample  Return  Etnd 
Neptune  Orbiter-Triton  Probe  are 
undergoing  reassessmrat  within  NASA. 

In  addition,' the  Agency  has  redirected 
its  efforts  from  use  of  the  multi-purpose 
Mariner  Msu-k  II  spacecraft  to  the 
development  of  less  expensive  and 
lighter  mission-specific  spaceci'aft. 
Accordingly,  the  Cassini  mission,  as 
presently  proposed,  would  utilize  a 
redesigned  Cassini  mission-specific 
spacecraft. 

The  Cassini  spacecraft,  including  its 
European  Space  Agency-developed 
Huygens  Probe,  is  being  designed  to 
explore  the  planet  Saturn  and  its 
environs.  The  Huygens  Probe  would  be 
released  from  the  Saturn  Orbiter 
spacecraft  into  the  atmosphere  of 
Saturn’s  largest  moon.  Titan.  The  Saturn 
Orbiter  would  conduct  a  4-ye£ir  tour  of 
Saturn  and  its  satellites,  rings,  and 
magnetosphere.  'The  present  plan  is  to 
launch  the  spacecraft  from  Cape 
Canaveral  Air  Force  Station,  Rorida, 
using  a  Titan  IV/Centaur  launch  vehicle 
configuration.  October  1997  is  the 
projected  launch  date. 

The  changes  that  have  occurred  in  the 
OSSE  Program,  especially  the  new  focus 
on  less  expensive  and  lighter  mission- 
specific  spacecraft,  have  removed 
CRAF-specific  requirements.  Small 
changes  have  occurred  in  launch  energy 
needs,  on-board  power, 
communications,  data  handling, 
navigation,  and  guidance  and  control 
requirements.  Because  of  the  elimination 
of  the  CRAF  mission  and  the  ongoing 
reassessment  of  other  missions  in  the 
OSSE  Program,  it  has  been  determined 
that  a  programmatic  EIS  will  no  longer 
be  appropriate.  Consequently,  the  initial 
environmental  review  efforts  have  been 
refocused  toward  preparing  an  EIS 
which  will  only  address  the  Cassini 
mission. 

The  relevant  environmental  issues 
and  alternatives  noted  in  the  February 
27, 1991,  NOI  will  be  addressed  in  the 
Cassini,  EIS.  Furthermore,  publish  input 
and  comment  from  the  scoping  process 
initiated  by  the  NOI  will  be  taken  into 
account  in  the  preparation  of  the  Cassini 
EIS. 

Dated:  September  29. 1992. 

Benita  A.  Cooper, 

Associate  Administrator  for  Management 
Systems  and  Facilities. 

[FR  Doc.  92-24298  Filed  10-06-92;  8:45  am] 
BiaiNG  CODE  7St0-01-M 
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[Notice  92-59] 

NASA  Advisory  Council  (NAC), 
Aeronautics  Committee  (AAC); 

Meeting  on  Materials  and  Structures 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Conunittee  Act.  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  NAC,  Aeronautics 
Advisory  Committee  meeting  on 
materials  and  structures. 

DATES:  November  4, 1992, 1  p.m.  to  5 
p.m.;  and  November  5, 1992,  8  a.m.  to 
4:30  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Langley  Research 
Center,  room  124,  Building  1229, 
Hampton,  VA  23681. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  Blankenship,  National 
Aeronautics  and  Space  Administration, 
Langley  Research  Center,  Hampton,  VA 
23681,  804/864-6005. 

SUPf>l£MENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up  to 
the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Research  and  Technology  Overview. 
— Aging  Aircraft  Program  Overview. 

— High  Temperature  Program  Overview. 
— Advanced  Composites  Technology 
Program  Overview. 

— ^High  Speed  Research  Program  Status. 

Dated;  October  1, 1992. 

Philip  D.  Waller, 

Deputy  Director,  Management  Operations 
Division. 

[FR  Doc.  92-24299  Filed  10-6-92;  8:45  am] 
BILUNG  CODE  7510-01-M 


[Notice  92-60] 

NASA  Advisory  Council  (NAC),  Space 
Systems  and  Technology  Advisory 
Committee  (SSTAC);  Meeting  on 
Materials,  Structures  and  Flight 
Performance 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  NAC,  Space  Systems  and 
Technology  Advisory  Committee 
meeting  on  materials,  structures  and 
flight  performance.  * 


DATES:  October  28, 1992,  8:30  a.m.  to  5 
p.m.;  and  October  29, 1992,  8  a.m.  to  5 
p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Langley  Research 
Center,  room  205,  Building  1218, 
Hampton,  VA  23665. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Willard  Weaver,  National 
Aeronautics  and  Space  Administration, 
Langley  Research  Center,  Hampton,  VA 
23665,  804/864-6053. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up  to 
the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows; 

— Structures  and  Materials  Program 
Overview. 

— Aerothermodynamis  Program 
Overview. 

— Flight  Systems  Program  Overview. 

Dated:  October  1, 1992. 

Philip  D.  Waller, 

Deputy  Director,  Management  Operations 
Division. 

[FR  Doc.  92-24300  Filed  10-6-92;  8:45  am] 
BILUNQ  CODE  7510-01-M 


NATIONAL  COMMISSION  ON 
AMERICAN  INDIAN,  ALASKA  NATIVE, 
AND  NATIVE  HAWAIIAN  HOUSING 

Meeting 

agency:  The  National  Commission  on 
American  Indian,  Alaska  Native,  and 
Native  Hawaiian  Housing. 

ACTION:  Notice  of  public  hearings  and 
meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Commission  on  American  Indian, 

Alaska  Native,  and  Native  Hawaiian 
Housing  annoimces  the  forthcoming 
public  hearings  and  meeting  of  the 
Commission. 

DATES:  October  14, 1992,  9  a.m.  to  5  p.m. 
ADDRESSES:  The  Board  Room,  Stouffer 
Mayflower  Hotel,  1127  Connecticut 
Ave.,  NW.,  Washington,  DC  (202)  347- 
3000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lois  V.  Toliver,  Administrative  Officer, 
(202)  275-0045. 

SUPPLEMENTARY  INFORMATION: 

Type  of  Meeting 
Open. 

Agenda 

Call  to  Order 
Roll  Call 

Chairman’s  Message 

Update  of  Commission  Activities 


Committee  Reports 
Commission  Strategy  Session 
Lois  V.  Toliver, 

Administrative  Officer. 

[FR  Doc.  92-24333  Filed  10-6-92;  8:45  am) 
BILUNQ  CODE  6820-07-M 


NATIONAL  COMMISSION  ON 
AMERICA’S  URBAN  FAMILIES 

Meeting 

Notice  is  hereby  given,  pursuant  to 
Public  Law  92-463,  that  the  National 
Commission  on  America’s  Urban 
Families  will  hold  a  meeting  in  Dallas, 
Texas,  on  Thursday,  October  22,  Center 
for  Community  Cooperation,  2900  Live 
Oak  Street,  (Brazos  room)  Dallas,  Texas 
75204.  The  purpose  of  the  meeting  is  to 
discuss  the  Commission’s  ongoing  work. 
For  the  exact  time  please  contact  the 
Commission  two  days  prior  to  the  event 
at  202-690-6462. 

Records  shall  be  kept  of  all 
Commission  proceedings  and  shall  be 
available  for  public  inspection  at  200 
Independence  Avenue,  SW.,  room  305-F, 
Washington,  DC  20201. 

Anna  Kondratas, 

Executive  Director. 

[FR  Doc.  92-24261  Filed  10-6-92;  8:45  am] 
BILUNG  CODE  4150-04-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Cancellation  of  Meeting  for  Humanities 
Panel 

The  meeting  of  the  Humanities  Panel 
scheduled  for  October  26, 1992,  and 
published  in  the  Federal  Register  on 
September  17, 1992,  at  page  43032  has 
been  cancelled.  The  panel  was  to  review 
applications  for  Public  Humanities 
Projects,  submitted  to  the  Division  of 
Public  Programs. 

David  C.  Fisher,  Jr. 

Advisory  Committee  Management  Officer. 

[FR  Doc.  92-24288  Filed  10-06-92;  8:45  am] 
BILUNQ  CODE  7536-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Permit  Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

September  30, 1992 

agency:  National  Science  Foundation. 

action:  Notice  of  permit  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 
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summary:  The  National  Science 
Foundation  (N^)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978.  This 
is  the  required  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Forhan,  Permit  Office, 
Division  of  Polar  Programs.  National 
Science  Foimdation,  Washington.  DC 
20550. 

SUPPLEMENTARY  INFORMATION:  On 

August  27. 1992,  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  A  pennit  was  issued  to  Dr. 
Arthur  L  DeVries,  on  September  30, 
1992. 

Thomas  F.  Forhan, 

Pennit  Office,  Division  ofPoIarPi  ograms. 

[FR  Doc.  92-24254  Filed  10-8-92: 8:45  am] 
BILUNQ  CODE  7455-Q1-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-247] 

Consolidated  Edison  Company  of  New 
York,  Inc.  Indian  Point  Nudear 
Generating  Unit  No.  2;  Environmental 
Assessment  and  Rnding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  [the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
26  issued  to  the  Consolidated  Edison 
Company  of  New  York,  Inc.  (the 
licensee)  for  operation  of  the  Indian 
Point  Nuclear  Generating  Unit  No.  2, 
located  in  Westchester  County,  New 
York. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
include  provisions  in  the  Technical 
Specifications  (TS)  5.3,  Reactor  Core, 
which  allows  for  an  increase  in  reload 
fuel  enrichment  from  4.3  weight  percent 
U-235  to  5.0  weight  percent  U-235  and 
in  addition,  TS  5.4,  Fuel  Storage,  to 
allow  for  storage  of  5.0  weight  percent 
U-235  fuel  assemblies  in  the  new  fuel 
storage  rack. 

The  proposed  action  is  in  accordance 
with  the  licensee’s  application  for 
amendment  dated  February  6, 1992,  as 
supplemented  September  17, 1992. 

The  Need  for  the  Proposed  Action 

The  proposed  changes  are  needed  so 
that  the  licensee  can  use  higher  fuel 
enrichment  to  provide  the  flexibility  of 
extending  the  ^el  irradiation  and  to 
permit  operation  for  longer  fuel  cycles. 


Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  TS.  The  proposed  revisions  would 
permit  use  of  fuel  enriched  to  a  nominal 
5.0  weight  percent  uranium  235.  The 
safety  considerations  associated  with 
reactor  operation  with  higher 
enrichment  and  extended  irradiation 
have  been  evaluated  by  the  NRC  staff. 
The  staff  has  concluded  that  such 
changes  would  not  adversely  affect 
plant  safety.  The  proposed  changes  have 
no  adverse  effect  on  the  probability  of 
any  accident.  The  higher  enrichment, 
with  fuel  bumup  to  60,000  megawatt  day 
per  metric  ton  uranium,  may  slightly 
change  the  mix  of  fission  products  that 
might  be  released  in  the  event  of  a 
serious  accident,  but  such  changes 
would  not  significantly  affect  the 
consequences  of  serious  accidents.  No 
changes  are  being  made  in  the  types  or 
amounts  of  any  radiological  effluents 
that  may  be  released  offsite.  There  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure. 

With  regard  to  potential 
nonradiological  impacts  of  reactor 
operations  with  hi^er  enrichment  and 
extended  irradiation,  the  proposed 
changes  to  the  TS  involve  systems 
located  within  the  restricted  area,  as 
defined  in  10  CFR  part  20.  They  do  not 
affect  nonradiological  plant  effluents 
and  have  no  other  environmental 
impact. 

The  environmental  impacts  of 
transportation  resulting  from  the  use  of 
higher  enrichment  fuel  amd  extended 
irradiation  were  published  and 
discussed  in  the  staff  assessment 
entitled,  “NRC  Assessment  of  the 
Environmental  Effects  of  Transportation 
Resulting  from  Extended  Fuel 
Enrichment  and  Irradiation,"  dated  July 
7, 1988,  and  published  in  the  Federal 
Register  on  August  11, 1988  (53  FR 
30355),  as  corrected  on  August  24, 1988 
(53  FR  32322),  in  connection  with  the 
Shearon  Harris  Nuclear  Power  Plant, 
Unit  1,  Environmental  Assessment  and 
Finding  of  No  Significant  Impact.  As 
indicated  therein,  the  environmental 
cost  contribution  of  the  proposed 
increase  in  the  fuel  enrichment  and 
irradiation  limits  are  either  unchanged 
or  may,  in  fact,  be  reduced  from  those 
summarized  in  Table  S-4  as  set  forth  in 
10  CFR  51.52(c).  This  finding  is 
applicable  to  the  proposed  change  for 
Indian  Point  2. 

Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
or  nonradiological  environmental 


impacts  associated  with  the  proposed 
amendment. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  other  alternatives 
would  have  equal  or  greater 
environmental  impacts  and  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  the  environmental 
impacts  of  plant  operations  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statements 
related  to  operation  of  the  Indian  Point 
Nuclear  Generating  Unit  No.  2. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee’s 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  has  concluded  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  6, 1992,  as 
supplemented  September  17, 1992,  which 
is  available  for  public  inspection  at  the 
Commission’s  PPblic  Document  Room, 
2120  L  Street,  NW.,  Washington,  DC  and 
at  the  local  public  document  room 
located  at  the  White  Plains  Public 
Library,  100  Martine  Avenue,  White 
Plains,  New  York  10610. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  September  1992. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Capra, 

Director,  Project  Directorate  I-l,  Division  of 
Reactor  Projects — I/II,  Office  of  Nuclear 
Reactor  Regulatioa. 

[FR  Doc.  92-24309  Filed  10-6-92;  8:45  am] 
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Advisory  Committee  on  the  Medical 
Uses  of  Isotopes:  Meeting  Notice 

agency:  Nuclear  Regulatory 
Commission. 
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action:  Notice  of  meeting. 

summary:  The  Advisory  Committee  on 
Medical  Uses  of  Isotopes  (ACMUI)  will 
hold  its  next  meeting  on  October  22  and 
23, 1992.  At  this  meeting,  the  NRC  staff 
will  provide  the  ACMUI  with  a  medical 
issues  document;  status  reports  on  a  * 
petition  for  rulemaking  regarding  the 
practice  of  radiopharmacy;  resolution  of 
petitions  regarding  patient  release 
criteria:  administration  of  byproduct 
material  or  radiation  from  byproduct 
material  to  women  who  are  pregnant  or 
breast  feeding;  abnormal  occurrence 
criteria;  and  administrative  issues 
concerned  with  ACMUI  communication. 
DATES:  The  meeting  will  begin  at  8  ajn., 
on  October  22  and  23, 1992.  The  entire 
meeting  will  be  open  to  the  public. 
ADDRESSES:  The  U.S.  Nuclear 
Regulatory  Commission,  One  White 
Flint  North,  11555  Rockville  Pike, 
Rockville,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  W.  Camper,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  MS  8- 
H-3.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  301-504-3417. 

SUPPLEMENTARY  INFORMATION:  The 
following  information  is  provided 
concerning  the  topics  to  be  discussed  at 
the  meeting: 

Administrative  Issues 

The  Commission  has  directed  the 
ACMUI  to  review  and  possibly  revise 
certain  committee  operating  procedures 
regarding  ACMUI  communication  with 
NRC  staff  and  the  Commission. 

Medical  Issues 

The  NRC  staff  has  begim  a 
reassessment  of  the  medical  use 
program.  The  staff  has  prepared  an 
“issues”  paper  regarding  certain 
program  areas  that  should  be  reviewed 
to  determine  if  changes  would  improve 
the  medical  use  program.  The  paper 
contains  many  open-ended  questions  for 
which  the  staff  is  soliciting  input.  In 
addition,  the  staff  is  sofidting  topics  that 
are  not  addressed  in  the  paper. 

American  College  of  Nuclear 
Physidans/Sodety  of  Nuclear  Medidne 
(ACNP/SNM)  Radioidiarmaceutical 
Petition 

On  June  15, 1989,  the  ACNP/SNM 
filed  a  petition  with  NRC  addressing  five 
issues  relating  to  the  preparation  and 
use  of  radiopharmaceuticals.  On  August 
23, 1990,  NRC  published  the  Interim 
Final  Rule  addressing  two  issues  in  the 
petition.  The  remaining  issues  to  be 
resolved  are:  The  practice  of  nuclear 
pharmacy,  induding  compounding;  the 


use  of  radiolabeled  biologies;  and  the 
use  of  byproduct  material  for  human 
research. 

Patient  Release  Criteria 

In  response  to  three  petitions  for 
rulemaldng,  one  from  Carol  S.  Marcos, 
M.D.  (February  0, 1991),  and  two  fi'om 
the  American  College  of  Nuclear 
Medicine  (January  14, 1992,  and  April  21, 
1992),  regarding  criteria  for  the  release 
of  patients  administered  byproduct 
material.  The  staff  will  review  the  issues 
and  provide  an  approach  to  resolving 
these  petitions. 

Pregnancy  and  Breast-feeding 

The  staff  will  provide  a  brief  status 
report  on  issues  and  recommendations 
concerning  unintended  radiation  doses 
or  dosages  to  an  embryo,  fetus,  or 
nursing  infant,  resulting  fix)m 
administration  of  radiopharmaceuticals 
or  radiation  to  pregnant  or  breast¬ 
feeding  patients. 

Abnormal  Occurrence  Criteria 

The  Quality  M€magement  Rule  revised 
the  criteria  for  medical  use 
misadministrations.  The  staff  will 
provide  a  brief  status  report  on  staff 
efforts  to  re-examine  the  existing 
criteria  for  selection  of 
misadministration  reports  as  abnormal 
occurrences. 

Conduct  of  the  Meeting 

Barry  Siegel,  M  J3.  will  chair  the 
meeting.  Dr.  Siegel  will  conduct  the 
meeting  in  a  manner  that  will  facilitate 
the  orderly  conduct  of  business.  The 
following  procedures  apply  to  public 
participation  in  the  meeting: 

1.  Persons  who  wish  to  provide  a 
written  statement  should  submit  a 
reproducible  copy  to  Larry  W.  Camper 
(address  listed  above).  Comments  must 
be  received  by  October  13, 1992,  to 
ensure  consideration  at  the  meeting.  The 
transcript  of  the  meeting  will  be  kept 
open  until  October  28, 1992,  for  inclusion 
of  written  comments. 

2.  Persons  who  wish  to  make  oral 
statements  should  inform  Mr.  Camper, 
in  writing,  by  October  15, 1992. 
Statements  must  pertain  to  the  topics  at 
hand.  The  Chairman  will  rule  on 
requests  to  make  oral  statements. 
Opporhmity  for  members  of  the  public 
to  make  oral  statements  will  be  based 
on  the  order  in  which  requests  are 
received.  In  general,  oral  statements 
should  be  limited  to  approximately  5 
minutes.  Oral  statements  must  be 
supplemented  by  detailed  written 
statements,  for  the  record.  Rulings  on 
who  may  speak,  the  order  of 
presentation,  and  time  allotments  may 
be  obtained  by  calling  Mr.  Camper,  301- 


504-3417,  between  9  a.m.  and  5  p.m.  EST, 
on  October  20, 1992. 

3.  At  the  meeting,  questions  from 
attendees  other  than  committee 
members,  NRC  consultants,  and  NRC 
staff  will  be  permitted  at  the  discretion 
of  the  Chairman. 

4.  The  transcript,  minutes  of  the 
meeting,  and  written  comments  will  be 
available  for  inspection,  and  copying  for 
a  fee,  at  the  NRC  Public  Document 
Room,.  2120  L  Street  NW.,  Lower  Level, 
Washington.  DC  20555,  on  or  about 
Novem^r  2, 1992. 

5.  Seating  for  the  public  will  be  on  a 
first-come,  first-served  basis. 

This  meeting  will  be  held  in 
accordance  with  the  Atomic  Energy  Act 
of  1954,  as  amended  (primarily  Section 
161a);  the  Federal  Advisory  Act  (5 
U.S.C.  App);  and  the  Commission’s 
regulations  in  title  10,  Code  of  Federal 
Regulations,  part  7. 

Dated:  October  1, 1992. 

Joyce  C.  Hoyle, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  92-24310  Filed  10-6-92;  8:45  am] 
BILLMQ  COOC  TSM-OI-M 


Advisory  Committee  on  Nudear 
Waste;  Meeting 

The  Advisory  Committee  on  Nuclear 
W€iste  (ACNW)  will  hold  its  47th 
meeting  on  Wednesday,  October  21, 
1992,  8:30  a.m.  until  6  p.m.,  at  the  St 
Tropez  Hotel,  455  East  Harmon  Avenue, 
Las  Vegas.  NV. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

A.  Continue  discussions  of  a 
supplemental  request  from  Chairman 
Selin  made  on  a  systems-analysis 
approach  to  reviewing  the  overall  high- 
level  waste  program. 

B.  Review  comments  on  the  proposed 
high-level  waste  repository  from  State, 
Local  and  Indian  Tribes  representatives. 

C.  Invite  DOE  to  discuss  woric  in 
progress,  results  and  strategy  for  setting 
priorities  at  the  proposed  Yucca 
Mountain  High-Level  Waste  Repository 
Site. 

D.  Hear  a  briefing  by  DOE  and  its 
contractors  on  the  Accelerated  Seismic 
Initiative,  and  be  provided  information 
on  the  June  29, 1992,  earthquake  that 
ocemred  near  the  proposed  Yucca 
Mountain  High-Level  Waste  Repository 
Site. 

E.  Hear  a  report  fi'om  the  Chairman  of 
the  ACNW  Natural  Resources  Working 
Group  on  a  meeting  held  on  October  20, 
1992. 
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F.  Discuss  administrative  matters 
related  to  Committee  activities  and 
items  that  were  not  completed  at 
previous  meetings  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6, 1988  (53  FR  20699).  In  accordance 
with  these  procedures,  oral  or  written 
statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  die  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Committee,  its 
consultants,  and  staff.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  ACNW  Chairman. 
The  office  of  the  ACRS  is  providing  staff 
support  for  the  ACNW.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Executive  Director  of  the  office  of 
the  ACRS  as  far  in  advance  as  practical 
so  that  appropriate  arrangements  can  be 
made  to  allow  the  necessary  time  during 
the  meeting  for  such  statements. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  a  prepaid  telephone  call  to  the 
Executive  Director  of  the  office  of  the 
ACRS,  Mr.  Raymond  F.  Fraley 
(telephone  301/492-4516),  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  of  ACNW  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  or 
call  the  recording  (301/492-4600)  for  the 
current  schedule  if  such  reschedulng 
would  result  in  major  inconvenience. 

Dated:  October  1, 1992. 

John  C.  Hoyle, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  92-24311  Filed  10-6-92;  8:45  am) 
BILLING  CODE  7S9(M>1-M 


[Docket  No.  50-70) 

Renewal  of  Facility  License  No.  TR-1; 
General  Electric  Co 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  16  to  Facility 
License  No.  TR-1,  issued  to  the  General 
Electric  Company  (the  Licensee),  Which 
renews  the  possession  only  license  for 
the  facility  located  on  the  Vallecitos 
Nuclear  Center  in  Alemeda  County, 
California.  The  renewed  license  will 
expire  on  January  26,  2016. 

The  amended  license  complies  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 


(the  Act),  and  the  Commission’s 
regulations.  The  Commission  has  made 
appropriate  findings  as  required  by  the 
Act  and  the  Commissions  regulations  in 
10  CFR  chapter  I.  Those  findings  are  set 
forth  in  the  license  amendment. 
Opportunity  for  hearing  was  afforded  in 
the  notice  of  proposed  issuance  of  this 
renewal  in  the  Federal  Register  on 
August  31, 1992,  (57  FR  39408).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
notice  of  the  proposed  action. 

The  Commission  has  prepared  a 
related  Safety  Evaluation,  for  the 
renewal  of  Facility  License  No.  TR-1 
and  has,  based  on  that  evaluation, 
concluded  that  the  facility  can  continue 
to  be  maintained  by  the  licensee  without 
endangering  the  health  and  safety  of  the 
public. 

The  Commission  also  has  prepared  an 
Environmental  Assessment  which  was 
published  in  the  Federal  Register  on 
September  11, 1992,  (57  FR  41792)  for  the 
renewal  of  Facility  license  No.  TR-1 
and  has  concluded  that  this  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see:  (1)  The  application  for 
amendment  dated  July  9, 1'990,  as 
supplemented  on  December  17, 1990, 
and  August  7, 1992;  (2)  Amendment  No. 
16  to  Facility  License  No.  TR-1:  (3)  the 
related  Safety  Evaluation;  and  (4)  the 
Environmental  Assessment.  These  items 
are  available  for  public  inspections  at 
the  Commission’s  Public  Document 
Room,  2120  L  Street,  NW.,  Washington, 
DC  20555. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  September  1992. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 

Director,  Non-Power  Reactors, 
Decommissioning  and  Environmental  Project 
Directorate,  Division  of  Reactor  Projects — 
III/IV/V,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  92-24308  Filed  10-6-92;  8:45  am] 
BILUNG  CODE  7S90-01-M 


Conversion  to  the  Metric  System 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Policy  statement 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  its  policy 
on  metrication.  This  action  is  in 
response  to  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  Executive 
Order  12770  of  July  25, 1991,  as  well  as 
concerns  of  certain  NRC  licensees  and 
other  interested  parties.  The  policy, 
which  affects  tlie  NRC’s  licensees  and 


applicants,  is  designed  to  allow  them  to 
respond  to  market  forces  in  determining 
the  extent  and  timing  for  their  use  of  the 
metric  system  of  measurement.  The 
policy  also  affects  the  NRC  in  that  the 
NRC  will  adhere  to  the  Federal 
Acquisition  Regulation  and  the  General 
Services  Administration  (GSA) 
metrication  program  for  its  own 
purchases.  'The  policy  affirms  that  use  of 
the  metric  system  of  measurement  by 
Commission  licensees  is  in  accordance 
with  protection  of  the  public  health  and 
safety. 

EFFECTIVE  DATE:  October  7, 1992. 
ADDRESSES:  Documents  referenced  in 
this  policy  statement  are  available  for 
inspection  in  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.,  (Lower  level), 
Washington,  DC  between  7:45  am  and 
4:15  pm. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Frank  A.  Costanzi,  Chairman,  NRC 
Metrication  Oversight  Committee,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone:  (301) 
492-3760. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  10, 1988,  Congress  passed 
the  Omnibus  Trade  and 
Competitiveness  Act  (the  Act),  (19  USC 
2901  et  seq.),  which  amended  the  Metric 
Conversion  Act  of  1975,  (15  USC  205a  et 
seq.).  Section  5164  of  the  Act  (15  USC 
205a)  designates  the  metric  system  as 
the  preferred  system  of  weights  and 
measures  for  United  States  trade  and 
commerce.  The  Act  also  requires  that  all 
Federal  agencies  convert  to  the  metric 
system  of  measurement  in  their 
procurements,  grants,  and  other 
business-related  activities  by  the  end  of 
fiscal  year  (FY),  1992,  “except  to  the 
extent  that  such  use  is  impractical  or  is 
likely  to  cause  significant  inefficiencies 
or  loss  of  markets  to  United  States  firm, 
such  as  when  foreign  competitors  are 
producing  competing  products  in  non¬ 
metric  units,  ’’  (section  5614(b)(2)). 

Summary  of  Public  Comments 

In  response  to  the  Act,  the  NRC 
published  a  metrication  policy  statement 
for  comment  in  the  Federal  Register  on 
February  10, 1992  (57  FR  4891).  As  a 
result,  comments  were  provided  by 
twelve  responders,  including  five  power 
reactor  licensees,  three  standards 
organizations,  one  comment  each  from  a 
reactor  vendor,  a  materials  licensee,  the 
Nuclear  Management  and  Resources 
Council  (NUMARC),  and  a  joint  letter 
submitted  by  three  individuals.  All 
commenters  supported  the  policy. 
However,  the  materials  licensee  strongly 
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advocated  rulemaking  to  require 
licensees  to  use  the  metric  system  of 
measurement.  The  analysis  of  the 
advantages  and  disadvantages  of  a 
policy  statement  versus  a  rulemaking 
was  presented  in  the  Federal  Register 
notice  issuing  the  draft  policy  statement 
for  comment.  The  basis  of  the  NRC’s 
position  was  that  no  corresponding 
improvement  in  the  public  health  and 
safety  would  result,  but  costs  would  be 
incurred  without  benefit,  if  metrication 
were  made  mandatory  by  a  rulemaking. 
The  commenter's  argument  was  not 
persuasive,  and  the  NRC  continues  to 
believe  that  rulemaking  is  not 
appropriate  at  this  time. 

NUMARC  argued  that  because  most 
of  the  analytical  codes,  references,  and 
resource  data,  as  well  as  standards  for 
component  sizes  (i.e.,  pipe  sizes, 
fasteners,  etc.)  still  generally  use  the 
English  system  in  this  country,  the 
primary  units  shown  in  regulatory 
documents  presenting  dual  units  should 
be  the  measurement  system  in  which  the 
parameter  was  derived,  with  the 
secondary  unit  clearly  labeled  and 
shown  parenthetically.  Three  of  the 
utilities  commenting  endorsed  the 
NUMARC  letter.  However,  the 
Commission  believes  that  the  English 
imits  should  be  provided  in  brackets 
after  the  use  of  the  International  System 
of  Units  (SI)  since  the  SI  system  has 
been  mandated  by  Congress  to  be  the 
preferred  system  of  weights  and 
measures  for  U.S.  trade  and  Commerce. 

A  Letter  submitted  by  three 
individuals  also  supported  the  policy 
statement.  While  they  supported  the 
statement,  they  called  for  strong 
incentives  such  as  requiring  all  future 
licensing  of  "new”  applicants  in  the 
industry  to  be  in  metric.  For  the  NRC  to 
require  this  type  of  action,  it  would  need 
to  show  that  the  benefit  of  the  action, 
such  as  the  reduction  of  risk  or 
improvement  in  administrative 
efbciency,  would  outweigh  its  costs.  The 
NRC  believes  that  his  activity  is  best 
determined  by  the  market  forces,  and 
not  by  the  NRC  requiring  the  action, 
especially  if  the  action  is  not  initiated  in 
response  to  an  issue  involving  public 
health  and  safety.  These  commenters 
also  asked  that  any  new  self-supporting 
units  at  existing  plants  be  licensed  only 
in  the  metric  system.  However,  even  if 
the  self-supporting  unit  were  designed 
and  buUt  in  metric,  the  emergency 
response  activity  is  station-wide  and, 
therefore,  must  be  in  English  units. 
These  individuals  also  suggested  that  . 
the  NRC  only  grant  licenses  to  parties 
operating  in  metric  after  the  year  2000. 
Again,  this  type  of  requirement  could 
only  be  accomplished  by  the  NRC  if  it 
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could  demonstrate  that  the  action 
provided  a  safety  or  other  benefit 
commensurate  with  the  cost.  The  NRC 
does  not  believe  that  to  be  the  case,  and 
again  believes  that  the  market  forces  are 
the  best  guides  for  this  type  of  action. 

A  tax  incentive  for  licensees 
converting  to  the  metric  system  before 
the  year  2000  was  also  suggested  by 
these  individuals.  This  recommendation 
is  not  possible  for  the  NRC  to  pursue 
because  the  NRC  does  not  have  taxing 
authority. 

Lastly,  the  commenters  suggested  that 
the  NRC  make  grants  available  to 
parties  requiring  financial  help  and  who 
choose  to  voluntarily  convert  to  the 
metric  system.  The  NRC’s  grants  are 
research  and  development  related  and 
are  meant  to  focus  on  new  and 
improved  technologies.  The  NRC 
believes  conversion  to  metric  is  market 
driven,  and  use  of  grant  funds  for  this 
purpose  is  not  in  keeping  with  the  spirit 
of  either  the  NRC  program  or  this  action. 

Upon  publication  of  the  draft  policy 
statement,  the  NRC  sought  comment 
from  several  organizations  involved  in 
developing  natimial  consensus 
standards.  Specifically,  the  NRC 
inquired  as  to  the  impact  of  metrication 
on  NRC  regulations  as  it  relates  to 
National  and  International  Standards, 
including  the  extent  to  which  sufficient 
guidance  is  presently  available  to 
licensees  and  prospective  applicants  on 
the  selection  of  metric  equivalents  of 
common  mechanical  and  electrical 
components  that  have  safety-related 
functions.  Letters  were  sent  to  the 
American  National  Standards  Institute 
(ANSI),  the  American  Society  for 
Testing  and  Materials  (ASTM),  the 
American  Society  of  Mechanical 
Engineers  (ASME),  and  the  Institute  of 
Electrical  and  Electronics  Engineers,  Inc. 
(IEEE). 

ASME  and  IEEE  responded  that  they 
supported  the  policy.  Although  ASTM 
noted  that  it  could  not  schedule  the 
appropriate  committees  to  meet  and 
discuss  the  NRC’s  policy  until  after  the 
comment  period  expired,  the  ASTM 
indicated  that  it  requires  the  inclusion  of 
metric  (SI)  units  in  all  9,000  ASTM 
standards,  allowing  the  technical 
committees  to  decide  whether  SI  or 
English  units  are  the  preferred  unit  of 
measurement  used  in  the  committee’s 
dociunent.  If  both  units  of  measurement 
are  used  in  the  document,  the  order  in 
which  they  appear  is  determined  by  the 
committee  preparing  the  document. 

The  IEEE  stated  that  its  policy  is  to 
provide  technical  literature  and 
standards  in  the  measurement  system 
that  the  industry  requires.  Further,  the 
IEEE  stated  that  it  is  studying  the  need 


to  provide  more  or  all  of  its  technical 
literature  and  standards  in  metric  (SI) 
units  and  that  the  decision  will  be 
heavily  influenced  by  the  desires  of  the 
users  of  its  standards,,  such  as  the  NRC 
and  electric  utility  industry. 

None  of  the  standards  organizations 
commented  on  the  availability  of 
hardware. 

ANSI  did  not  respond  and  when 
contacted  by  telephone  indicated  that  it 
did  not  intend  to  comment. 

For  clarity,  the  Commission  has 
decided  to  list  which  documents  will  be 
published  in  dual  units.  These 
documents  include  new  regulations, 
major  amendments  to  regulations, 
regulatory  guides,  NUREG-series 
documents,  policy  statements, 
information  notices,  generic  letters, 
bulletins,  and  all  written 
communications  directed  to  the  public. 

Paperwork  Reductioii  Act  Statement 

This  policy  statement  contains  no 
information  collection  requirements  and, 
therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Statement  of  Policy 

The  NRC  supports  and  encourages  the 
use  of  the  metric  system  of  measurement 
by  licensed  nuclear  industry.  In  order  to 
facilitate  the  use  of  the  metric  system  by 
licensees  and  applicants,  beginning 
January  7, 1993,  the  NRC  wiU  publish  the 
following  documents  in  dual  units:  New 
regulations,  major  amendments  to 
existing  regulations,  regulatory  guides, 
NUREG-series  documents,  policy 
statements,  information  notices,  generic 
letters,  bulletins,  and  all  written 
communications  directed  to  the  public. 
Dociunents  specific  to  a  licensee,  such 
as  inspection  reports  and  docketed 
material  dealing  with  a  particular 
license,  will  be  in  the  system  of  units 
employed  by  the  licensee.  This  protocol 
reflects  a  general  approach  that  only 
documents  applicable  to  all  licensees,  or 
to  all  licensees  of  a  given  t3q)e  in  which 
a  licensee  may  operate  in  the  metric 
system  will  contain  dual  units, 
otherwise  English  or  metric  units  alone 
are  permissible.  In  dual-unit  documents, 
the  first  unit  presented  will  be  in  the 
International  System  of  Units  with  the 
English  unit  shown  in  brackets.  The 
NRC  will  modify  existing  documents 
and  procediu*es  as  needed  to  facilitate 
use  of  the  metric  system  by  licensees 
and  applicants.  In  addition,  the  NRC 
will  provide  staff  training  as  needed- 
Further,  through  its  participation  in 
national,  intemationaL  professional  and 
industry  standards  organizations  and 
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committees  and  through  its  work  with 
other  industry  organizations  and  groups, 
the  NRC  will  encourage  and  further  the 
use  of  the  metric  system  in  formulating 
and  adopting  standards  and  policies  for 
the  licensed  nuclear  industry.  However, 
should  the  NRC  conclude  that  the  use  of 
any  particular  system  of  measurement 
be  detrimental  to  the  public  health  and 
safety,  the  Commission  will  proscribe, 
by  regulation,  order,  or  other 
appropriate  means,  the  use  of  that 
system.  In  particular,  all  event  reporting 
and  emergency  response 
communications  between  licensees,  the 
NRC,  and  State  and  local  authorities 
will  be  in  the  English  system  of 
measiuement.  After  3  years,  the 
Commission  will  assess  the  state  of 
metric  use  by  the  licensed  nuclear 
industry  in  the  United  States  to 
determine  whether  this  policy  should  be 
modified.  Lastly,  the  NRC  will  follow  the 
Federal  Acquisition  Regulation  and  the 
General  Services  Administration 
metrication  program  in  executing 
procurements. 

Dated  at  Rockville,  Maryland  this  30th  day 
of  September  1992. 

For  the  Nuclear  Regulatory  Commission. 
Samuel }.  Chilk, 

Secretary  of  the  Commission. 

(FR  Doc.  92-24312  Filed  10-6-92:  8:45  am] 
BILUNG  CODE  7S90-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 

Fogash,  (202)  272-2142. 

Upon  written  request  copies  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings, 
Information  and  Consumer  Services, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549. 

Extension 

Rule  6c-6.  File  No.  270-160 
Rule  lOf-3,  File  No.  270-237 
Rule  17j-l.  File  No.  270-239 
Rule  1(c),  Form  U5S.  File  No.  270-168 
Part  257,  File  No.  270-252 
Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rules  6o-6,  lOf-3,  and  17j-l 
under  the  Investment  Company  Act  of 
1940  (1940  Act).  Also  submitted  for 
extension  of  OMB  approval  is  Rule  1(c), 
Form  U5S  and  part  257  under  the  Public 
Utility  Holding  Company  Act  of  1935 
(Act). 


Rule  6c-6  continues  exeniptive  relief 
received  by  Commission  order  to  certain 
investment  companies  that  respond  to 
Revenue  Ruling  81-225  by  organizing 
new  companies  and  substituting  them 
for  existing  companies  without  prior 
Commission  approval.  All  of  the 
respondents,  together,  incur  an 
estimated  one  burden  hour  annually 
complying  with  the  rule. 

Rule  l(tf-3  permits,  under  certain 
conditions,  purchases  of  securities  from 
underwriting  syndicates  whose 
members  include  affiliated  persons  of 
the  purchasing  investment  company. 

Each  of  the  6CX)  respondents  spends 
about  two  hours  per  year  complying 
with  the  rule. 

Rule  17j-l  furthers  the  objective  set 
forth  in  section  17(j)  of  the  1940  Act, 
which  makes  it  imlawful  for  any 
affiliated  person  of  a  registered 
investment  company  to  engage  in 
certain  types  of  fraudulent  practices. 

The  rule  requires  that  companies  adopt 
codes  of  ethics  designed  to  prevent  such 
fraudulent  practices.  The  4,612 
recordkeepers  each  incur  an  estimated 
six  hours  annually  complying  with  the 
rule. 

Rule  1(c)  and  Form  U5S  implement 
section  14  of  the  Act,  and  require 
registered  public  utility  holding 
companies  to  file  such  annual  and  other 
periodic  and  special  reports  as  the 
Commission  may  prescribe  to  keep 
current  information  relevant  to 
compliance  with  substantive  provisions 
of  that  Act.  Each  of  the  14  respondents 
annually  incurs  an  estimated  8.46 
burden  hours  to  comply  with  this 
requirement. 

The  rules  under  17  CFR  part  257 
implement  sections  of  the  Act  that 
require  registered  holding  companies 
and  their  subsidiary  service  companies 
to  preserve  records  for  periods  specified 
by  Commission  rule.  The  14 
recordkeepers,  together,  incur  about  one 
annual  burden  hour  to  comply  with 
requirements. 

The  estimated  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  are  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  SEC  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  Securities  and 
Exchange  Commission  rules  and  forms 
to  Kenneth  A.  Fogash,  Deputy  Executive 
Director,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549,  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Management  and  Budget,  New 


Executive  Office  Building,  room  3208. 
Washington,  DC  20503. 

Dated:  September  21, 1992. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-24279  Filed  10-6-92:  8:45  am] 
BIUINQ  CODE  S010-01-M 


Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 

Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings, 
Information  and  Consumer  Services, 
450  Fifth  St.  NW,  Washington,  DC 
20549. 

New  Collection;  Revisions  of  Currently 
Approved  Collections 

Form  SB-l,  File  No.  270-374 
Form  SB-2,  File  No.  270-366 
Form  S-2,  File  No.  270-60 
Form  S-4.  File  No.  270-287 
Regulation  A,  File  No.  270-110 
Form  lO-SB,  File  No.  270-367 
Form  10-KSB,  File  No.  270-368 
Form  lO-QSB,  File  No.  270-369 
Form  8-K.  File  No.  270-50 
Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  OMB  approval  Form  SB-1, 
a  form  to  register  securities  for  sale 
under  the  Securities  Act  of  1933  and  for 
revisions  of  currently  approved 
collections  in  Forms  SE^2,  S-2,  and  S-4, 
forms  to  register  securities  for  sale 
under  the  Securities  Act,  Regulation  A, 
an  exemption  from  the  registration 
requirements  of  the  Securities  Act  of 
1933  and  Forms  10-SB,  10-KSB,  10-QSB 
and  8-K  for  registration  of  a  class  of 
securities,  annual,  quarterly  and 
periodic  reporting  respectively,  under 
the  Securities  Exchange  Act  of  1934.  The 
new  form  and  revisions  to  existing 
forms  constitute  changes  to  the 
integrated  registration  and  reporting 
system  for  small  business  issuers: 
revisions  to  other  collections  are  a  result 
of  the  use  of  this  new  system. 

Each  of  the  estimated  250  respondents 
using  Form  SB-1  incurs  an  average 
estimated  760  burden  hours  to  comply 
wjth  the  Form  requirements. 

Each  of  the  259  respondents  using 
Form  SB-2  incurs  an  average  925  burden 
hours  to  comply  with  the  Form 
requirements. 

Each  of  the  84  respondents  using  Form 
S-2  incurs  an  average  500  burden  hours 
to  comply  with  the  Form  requirements. 
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Each  of  the  505  respondents  using 
Form  S-4  incurs  an  average  1,250  burden 
hours  to  comply  with  the  Form 
requirements. 

Each  of  the  201  respondents  using 
Regulation  A  (Forms  1-A  and  2-A) 
incurs  an  average  620  burden  hours  to 
comply  with  the  Form  requirements. 

Each  of  the  65  respondents  using  Form 
10-SB  incurs  an  average  92  burden 
hours  to  comply  with  Form 
requirements. 

^ch  of  the  3,275  respondents  using 
Form  10-KSB  incurs  an  average  1,220 
burden  hours  to  comply  with  Form 
requirements. 

Each  of  the  3,516  respondents  using 
Form  10-QSB  incurs  an  average  131 
burden  hours  to  comply  with  Form 
requirements. 

Each  of  the  12,100  respondents  using 
Form  8-K  incurs  an  average  5  burden 
hours  to  comply  with  Form 
requirements. 

The  estimated  average  burden  hours 
are  solely  for  purposes  of  the  Paperwork 
Reduction  Act,  and  are  not  derived  from 
a  comprehensive  or  even  representative 
sample  or  study  of  the  costs  of  the 
Securities  and  Exchange  Commission's 
rules  or  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  forms  to 
Kenneth  A.  Fogash,  Deputy  Executive 
Director,  450  Fifth  Street,  NW., 
Washington,  DC  20^9,  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Management  and  Budget  [Paperwork 
Reduction  Projects  OMB  Number  not  yet 
assigned.  Form  SB-l;  3235-0418 — Form 
SB-2:  3235-0072— Form  S-2;  3235-0324— 
Form  S-4:  3235-0286— Regulation  A: 
3235-0419— Form  10-SB:  3235-0420— 
Form  10-KSB:  3235-0410— Form  10-QSB: 
3235-0060 — Form  8-K],  room  3208  New 
Executive  Office  Builffing,  Washington, 
DC  20543, 

Dated:  September  23, 1992. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-24278  Filed  10-6-92:  8:45  am] 
BILUNQ  CODE  801(H)1-M 


[Release  No.  34-31255;  File  No.  SR-Amex- 
92-30] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  Options  on  the  Retail  Index 

September  29, 1992. 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 


given  that  on  August  27, 1992,  the 
American  Stock  Exchange,  Inc.  (“Amex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission”)  the  proposed  rule 
change  as  described  in  Items  1, 11  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.  / 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex,  pursuant  to  rule  19b-4 
under  the  Act,  proposes  to  trade  options 
on  the  Retail  Index  ("Index"),  a  new 
stock  index  developed  by  the  Amex 
based  on  retail  industry  stocks  or 
American  Depository  Receipts  ("ADRs”) 
thereon,  which  are  traded  on  the  Amex, 
the  New  York  Stock  Exchange,  Inc. 
(“NYSE”),  or  through  the  facilities  of  the 
National  Association  of  Securities 
Dealers  Automated  Quotation  system 
and  are  reported  national  market  system 
securities  ("NASDAQ/NMS”). 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the 
Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
conunents  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
self-regulatory  organizations  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Amex  has  developed  a  new 
industry  specffic  index  called  The  Retail 
Index,  based  entirely  on  shares  of 
widely  held  retail  industry  stocks  or 
ADRs  which  are  exchange  or  NASDAQ/ 
NMS  listed,  A  list  of  the  current  fifteen 
component  stocks  (“component  stocks") 
is  available  at  the  places  specified  in 
Item  IV  below.  It  is  intended  that  the 
Amex  trade  option  contracts  on  the 
newly  developed  Index. 


The  Index  contains  securities  of 
highly-capitalized  companies  in  the 
retail  industry  whose  primary  business 
involves  merchandising.  Included  in  this 
group  are  companies  which  own  and/or 
operate  department  stores,  apparel 
retail  outlets,  specialty  stores  [e.g.,  toy 
stores,  electronic  stores,  retail  building 
supplies  stores,  etc.),  general 
merchandise  chains,  drugstores,  and 
discount  retail  outlets. 

Index  calculation.  The  Index  is 
calculated  using  an  "equal-dollar 
weighting”  methodology  designed  to 
ensxire  that  each  of  the  component 
securities  is  represented  in  an 
approximately  "equal"  dollar  amount  in 
the  Index.  The  Exchange  proposes  to 
use  this  method  of  calculation  since, 
even  among  the  largest  companies  in  the 
retail  industry,  there  is  a  great  disparity 
in  size.  For  example,  although  the  stocks 
included  in  the  Index  represent  many  of 
the  most  highly  capitalized  companies  in 
the  retail  industry,  Wal-Mart  Stores,  Inc. 
currently  represents  over  35%  of  the 
aggregate  market  value  of  the  Index.  It 
has  been  the  Exchange’s  experience  that 
options  on  market  value  weighted 
indexes  dominated  by  one  component 
stock  are  less  beneficial  to  investors, 
since  the  index  will  tend  to  represent 
the  largest  component  and  not  the 
industry  as  a  whole. 

In  addition,  while  currently  there  is 
not  as  much  disparity  in  the  prices  of  the 
stocks  included  in  the  Index,  the 
Exchange  believes  that  a  price-weighted 
method  of  calculating  the  Index’s  value 
is  not  preferred,  since  the  prices  of  retail 
stocks  can  fluctuate  significantly  as  a 
result  of  corporate  actions  [e.g.,  a  stock 
split  or  distribution)  rather  than  as  a 
result  of  stock  performance,  causing  the 
relative  weighting  of  a  stock  within  the 
index  to  fluctuate  significantly.  In 
contrast,  with  an  index  calculated  using 
the  equal-dollar  weighting  method,  a 
stock  split  will  have  no  effect  on  the 
weighting  of  component  stocks  within 
the  index  since,  for  example,  a  two  for 
one  stock  split  will  result  in  twice  as 
many  shares  of  that  component  stock  in 
the  index’s  portfolio,  but  at  half  the 
price. 

The  following  is  a  description  of  how 
the  equal-dollar  weighting  calculation 
method  works.  As  of  the  market  close 
on  July  17, 1992,  a  portfolio  of  retail 
stocks  was  established  representing  an 
investment  of  $10,000  in  the  stocks  (to 
the  nearest  whole  share)  of  each  of  the 
companies  in  the  Index.  The  value  of  the 
Index  equals  the  current  market  value 
(y.e.,  based  on  U.S.  primary  market 
prices)  of  the  sum  of  the  assigned 
number  of  shares  of  each  of  the  stocks 
in  the  Index  portfolio  divided  by  the 
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current  Index  divisor.  The  Index  divisor 
was  initially  calculated  to  yield  a 
benchmark  value  of  200.00  at  the  close 
of  trading  on  July  17. 1992.  Each  quarter 
thereafter,  following  the  close  of  trading 
,  on  the  third  Friday  of  January.  April, 

July  and  October,  the  Index  portfolio 
will  be  adjusted  by  changing  the  number 
of  whole  shares  of  each  component 
stock  so  that  each  company  is  again 
represented  in  equal  dollar  amounts. 

The  Exchange  has  chosen  to  rebalance 
following  the  close  of  trading  on  the 
quarterly  expiration  because  it  allows 
an  option  contract  to  be  held  f(»  up  to 
three  months  without  a  change  in  the 
Index  portfolio  while,  at  the  same  time, 
maintaining  the  equal  dollar  wei^ting 
feature  of  foe  Index.  If  necessary,  a 
divisor  adjustment  will  be  made  to 
ensure  continuity  of  the  Index's  value. 
The  newly  adjusted  portfolio  will 
become  foe  basis  for  the  Index's  value 
on  foe  first  trading  day  following  foe 
quarterly  adjustment. 

The  Exchange  has  made  regular 
quarterly  adjustments  to  a  number  of  its 
indexes  and  has  encountered  little  or  no 
investor  confusion  regarding  the 
adjustments,  since  they  are  done  on  a 
regular  basis  and  investors  are  given 
proper  notice.  In  addition,  the  Exchange 
represents  that  it  will  distribute 
information  circulars  to  all  its  members 
on  a  quarterly  basis  notifying  them  of 
the  changes  to  foe  Index.  Th^ 
circulars  also  will  be  sent  by  facsimile 
to  foe  Exchange's  contacts  at  foe  major 
options  firms,  mailed  to  foe 
approximately  fifteen  thousand 
recipients  of  foe  Exchange's  options 
related  information  circulars,  and  made 
available  to  subscribers  of  foe  Options 
News  Network.  The  Exchange  also  will 
include  in  its  promotional  and  maiketing 
materials  for  the  Index  a  description  of 
the  equal  dollar  wei^ting  methodology. 

The  number  of  shares  of  each 
component  stock  in  foe  Index  portfolio 
will  rmnain  fixed  between  quarterly 
reviews  except,  however,  in  the  event  of 
certain  types  of  corporate  actions  such 
as  foe  payment  of  a  dividend  (other  than 
an  ordfoary  cash  dividend),  stodc 
distribution,  stock  split,  reverse  stock 
split  rights  offering,  distribution, 
reorganization,  recapitalization,  or 
similar  event  with  respect  to  a 
component  stock,  or  merger, 
consolidation,  dissolution  or  liquidation 
of  the  issuer  of  a  component  stock.  In 
these  instances,  foe  number  of  shares  of 
the  “adjusted"  security  in  the  portfolio 
may  be  changed,  to  foe  nearest  whole 
share,  to  maintain  foe  component's 
relative  wei^t  in  foe  Index  at  the  level 
immediately  prior  to  the  corporate 
action.  In  foe  event  of  a  stodc 


replacement,  the  average  dollar  value  of 
the  remaining  portfolio  components  will 
be  calculated  and  that  amount  invested 
in  foe  stock  of  a  new  component,  to  foe 
nearest  whole  share.  In  both  cases,  the 
divisor  will  be  adjusted,  if  necessary,  to 
ensure  Index  continuity. 

The  Amex  will  calculate  and  maintain 
the  Index  and,  pursuant  to  Exchange 
Rule  90lC(b).  may  at  any  time  substitute 
component  stocks,  or  adjust  foe  number 
of  component  stocks  included  in  foe 
Index,  based  on  changing  conditions  in 
the  retail  industry.  However,  in  the 
event  the  Exchange  determines  to 
increase  foe  number  of  Index 
component  stocks  to  greater  than  twenty 
or  reduce  foe  number  of  component 
stocks  to  fewer  than  ten,  the  Exchange 
will  submit  a  rule  filing  pursuant  to 
section  19(b)  of  foe  Act.  In  selecting 
securities  to  be  included  in  the  Index, 
foe  Exchange  will  be  guided  by  a 
number  of  factors  including  market 
value  of  outstanding  shares  and  trading 
activity.  The  eligibility  standards  for 
Index  components  are  described  below. 

Similar  to  other  stock  index  values 
published  by  foe  Exchange,  foe  value  of 
the  Index  will  be  calculated 
continuously  and  disseminated  every  15 
seconds  over  the  Consolidated  Tape 
Association's  Network  B. 

Expiration  and  Settlement 

Hie  proposed  options  on  foe  Index 
will  be  European  style  (/.e..  exercises 
are  permitted  at  expiration  only)  and 
cash  settled.  Standard  option  trading 
hours  (9:30  a.m.  to  4:10  p.m.  New  York 
time)  will  apply. 

The  options  on  foe  Index  will  expire 
on  the  Saturday  following  the  third 
Friday  of  foe  expiration  month 
(“Expiration  Friday”).  The  last  trading 
day  in  an  option  series  will  normally  be 
foe  second  to  last  business  day 
preceding  foe  Saturday  following  the 
third  Friday  of  the  expiration  month 
(normally  a  Thursday).  Trading  in 
expiring  options  will  cease  at  foe  close 
of  trading  on  foe  last  trading  day. 

In  addition,  foe  Exchange  also  plans 
to  list,  pursuant  to  Amex  Rule 
903C(a)(iii),  option  series  on  foe  Index 
havii^  up  to  36  months  to  expiration 
(“LEAPs”).  These  long  term  option 
series  will  be  traded  ^ong  with  foe 
series  of  Index  options  with  expirations 
in  the  three  near-term  calendar  months 
and  in  the  two  additional  calendar 
months  in  the  January  cycle.  The 
Exchange,  in  lieu  of  long  term  options  on 
a  full  value  Retail  Index,  may  also 
choose  to  list  long-term,  reduced  value 
put  and  call  options  on  the  Index 
(“Retail  LEAPs”).  Retail  LEAPs  will  be 
based  on  a  reduced  value  of  the  Index, 
equal  to  one-tenth  of  foe  Index's  full 


value,  and  have  expirations  of  up  to  38 
months.  The  interval  between  expiration 
months  for  both  a  full  value  and  a 
reduced  value  long-term  option  will  not 
be  less  than  six  months  (/>.,  during  any 
given  year  there  will  only  be  two  long¬ 
term  options  listed:  for  example,  after 
the  expiration  in  December  1992,  the 
Exchange  will  be  trading  both  the  June 
1995  and  the  December  1995  long-term 
options.)  Retail  LEAPs  would  trade 
independent  of,  and  in  addition  to,  the 
regular  Index  options,  would  have 
European-style  exercise  and  be  subject 
to  the  same  rules  which  govern  foe 
trading  of  all  foe  Exchange's  index 
options,  including  sales  practice  rules, 
margin  requirements  and  floor  trading 
procedures.  Position  limits  on  foe  Retail 
LEAPs  will  be  equivalent  to  the  position 
limits  for  regular  Index  options  and  will 
be  aggregated  with  such  options  (for 
example,  if  the  position  limit  for  the 
Index  options  is  8,000  contracts  on  the 
same  side  of  foe  maiket,  then  the 
position  limit  for  the  Retail  LEAPs  will 
be  80,000  contracts  on  the  same  side  of 
the  market). 

The  Index  value  for  purposes  of 
settling  a  specific  Retail  Index  option 
will  be  calculated  based  upon  foe 
regular  way  opening  sale  prices  for  foe 
component  stocks  on  their  respective 
primary  markets.  In  foe  case  of 
securities  traded  through  the  NASDAQ 
system,  the  first  reported  sale  price  wiU 
be  used.  As  trading  begins  in  each  of  the 
Index's  component  seciirities,  its 
opening  sale  price  on  its  primary 
exchange  will  be  captured  for  use  in  the 
calculation.  Once  all  of  the  component 
stocks  have  opened,  the  value  of  the 
Index  will  be  determined  and  that  value 
will  be  used  as  foe  settlement  value  for 
expiring  Index  options.  If  any  of  the 
component  stocks  do  not  open  for 
trading  on  the  primary  exchange  on  the 
last  trading  day  before  expiration,  then 
foe  prior  day's  last  sale  price  is  used  in 
foe  calculation. 

Eligibility  Standards  for  Index 
Components 

Exchange  rule  901C  specifies  criteria 
for  inclusion  of  stocks  in  an  index  on 
which  options  will  be  traded  on  foe 
Exchange.  In  choosing  among  retail 
industry  stocks  that  meet  the  minimum 
criteria  set  forth  in  Rule  901C,  the 
Exchange  will  focus  only  on  stodcs  that 
are  traded  on  either  the  NY^  Amex 
(subject  to  foe  limitations  of  Amex  Rule 
901C)  or  NASDAQ/NMS.  In  addition, 
the  Exchange  intends  to  focus  on  stocks 
that:  (1)  have  a  minimum  market  value 


Federal  Register  /  Vol.  57,  No.  195  /  Wednesday,  October  7,  1992  /  Notices 


46207 


(in  U.S.  dollars]  of  at  least  $100  million;* 
and  (2)  have  an  average  monthly  trading 
volume  in  the  U.S.  markets  over  the 
previous  six  month  period  of  not  less 
than  1,000,000  shares  (or  ADRs). 

Although  the  stocks  currently  selected 
for  inclusion  in  the  Index  meet  or 
surpass  the  above  additional  criteria, 
the  Exchange  intends  the  above  criteria 
to  be  used  as  guidelines  only  and 
reserves  the  right  to  include  stocks  in 
the  Index  that  may  not  meet  these 
guidelines,  but  do  meet  the  criteria  of 
Rule  901C. 

The  Index  currently  has  fifteen 
component  stocks,  all  of  which  are 
eligible  for,  and  the  subject  of, 
standardized  options  trading.  However, 
to  address  concerns  about  the 
possibility  of  manipulation  of  an  index 
containing  a  large  percentage  of  stocks 
that  do  not  meet  the  eligibility  standards 
applicable  to  stocks  eligible  for 
standardized  option  trading,  at  each 
quarterly  rebalancing,  stocks  that  meet 
the  then  current  criteria  for  standardized 
option  trading  set  forth  in  Exchange 
Rule  915  will  be  required  to  account  for 
at  least  90%  of  the  Index’s  numerical 
index  value.  This  requirement  is 
proposed  to  be  reflected  in  Commentary 
.01  to  Exchange  Rule  901C. 

Exchange  rules  applicable  to  stock 
Index  options.  Amex  rules  900C  through 
980C  will  apply  to  the  trading  of  option 
contracts  based  on  the  Index.  These 
Rules  cover  issues  such  as  surveillance, 
exercise  prices,  and  position  limits. 
Surveillance  procedures  currently  used 
to  monitor  trading  in  each  of  the 
Exchange’s  other  index  options  will  also 
be  used  to  monitor  trading  in  options  on 
the  Index.  'The  Index  options  are 
deemed  to  be  Stock  Index  Options 
under  Amex  Rule  90lC(a)  and  the  Index 
is  deemed  to  be  a  Stock  Index  Industry 
Group  under  Rule  900C(b)(l).  Under 
Amex  Rule  903C,  the  Exchange  intends 
to  list  up  to  three  near-term  calendar 
months  and  two  additional  calendar 
months  in  three  month  intervals  from 
the  January  cycle.  Exchange  expects 
that  the  review  required  by  Amex  Rule 
904C(c)  will  result  in  a  position  limit  of 
8,000  contracts  for  the  Index  options. 

(2]  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5), 
in  particular,  in  that  it  is  designed  to 
prevent  fi'audulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 


‘  In  the  case  of  ADRs,  this  represents  market 
value  as  measured  by  total  world-wide  shares 
outstanding. 


cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  the  national  market  system. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  ^e  change  willlmpose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received  with  respect  to  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Uming  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549,  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission’s  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  of  the  caption  above  and  should 
be  submitted  by  October  16, 1992. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  92-24280  Filed  10-7-92;  8:45  am) 
BILLING  CODE  M10-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange, 
Incorporated 

October  1, 1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Computervision  Corp. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
9195) 

Horsham  Corporation 

Subordinated  Voting  Shares,  No  Par  Value 
(File  No.  7-9196) 

North  American  Mortgage  Co. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
9197) 

Tadiran,  Ltd. 

Ordinary  Shares,  NIS  6.2  (File  No.  7-9198) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  23, 1992. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  92-24281  Filed  10-6-92;  8:45  am] 
BILUNQ  CODE  MIO-Ot-M 
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04J 

September  30, 1992. 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendments  No.  1,  No.  2  and  No.  3  by 
the  Boston  Stock  Ex^ange,  Inc. 
Relating  to  Its  Specialist  Performance 
Evaluation  Program 

Pursuant  to  section  19{bXl)  of  the 
Securities  Exchange  Act  of  1934  (“Act"). 
15  U.S.C.  I  76s(b)(l),  notice  is  hereby 
given  that  on  April  23, 1992,  the  Boston 
Stock  Exchange.  Inc.  ("BSE”  or 
“Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  L  n,  and  Ill 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
May  26, 1992,  the  BSE  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change.  On  July  27, 1992, 
BSE  submitted  a  further  amendment  to 
the  proposed  rule  change.*  On 
September  28, 1992,  the  BSE  submitted 
Amendment  No.  3  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

BSE  seeks  to  amend  its  Specialist 
Performance  Evaluation  Program 
(“SPEP”)  through  the  incorporation  of 
objective  measures  of  performance, 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  die 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

The  text  of  the  proposed  rule  is  as 
follows: 

Chapter  XV  of  the  BSE's  Rules  of  the 
Board  of  Governors  new  language', 
(deleted  language] 


*  See  letter  from  Karen  Aluise,  Attorney,  BSE,  to 
Sharon  Lawson,  Assistant  Director,  SEC,  dated  {uly 
27. 1992  (“Amendment  No.  2”). 

*  See  letter  from  Karen  Aluise,  Attorney.  BSE.  to 
Diana  Luka-Hopson.  Branch  Chief.  SEC.  dated 
September  28. 1992  (“Amendment  No.  3“l. 


\2156  [2155.03]  Specialist  Performance 
[Improvement]  Evaluation  Program 
The  [Dealer-JSpecialist  Performance 
Evaluation  Program  is  a  [12]76-mondi 
pilot  program.  All  [Dealer-]Speciaiists 
shall  be  subject  to  regular  performance 
evaluation  designed  to  identify  areas  of 
performance  needing  improvement  The 
[Dealer-JSpecialist  Performance 
Evaluation  Program  shall  be 
administered  by  the  Exchange,  subject 
to  the  supervision  of  the  MaAet 
Performance  Committee.  Any  [Dealer] 
Specialist  whose  performance  [as  a 
specialist]  is  below  acceptable 
[performance]  levels  established  by  the 
market  Performance  Committee  shall  be 
subject  to  specific  improvement  actions 
as  determined  by  the  Market 
Performance  Committee  as  set  forth  in 
Paragraphs  2256.10  through  21^80. 
[Such  actions  may  include,  but  are  not 
limited  to,  the  following  sanctions: 
Withdrawal  of  approval  to  act  as  a 
specialist  in  one  or  more  stocks, 
limitations  on  the  privilege  of  protecting 
stocks  from  assignment  to  new 
specialists  and  the  loss  of  the  right  to 
maintain  trading  accoimts.] 

In  the  event  that  the  performance  of  a 
[Dealer-]Specialist  is  below  acceptable 
performance  levels,  notice  of  such  fact 
shall  be  given  to  the  [Dealer-]Specialist 
Set  forth  below  are  the  conditions 
warranting  performance  improvement 
[sessions]  action: 


[Condition  for 
Requesting  a 
Specialist  to 
Attend  a  meeting 
With  Performance 
Improvement 
Action 

Subcommittee. 


[Condition  Requiring 
a  Hearing  Before 
the  Market 
Performance 
Committee. 


[QUESTIONNAIRE] 


[Average  grade 
below  "4.5”. 

Average  grade  below 
“4.5”  for  one 
question  for  two 
out  of  three 
successive  review 
periods]. 


[Two  out  of  three 
successive  review 
periods. 

One  out  of  two 
review  periods 
subsequent  to 
meeting  condition 
for  review  with 
subcommittee.] 


Any  Specialist  who  receives  a 
deficient  score  in  one  objective  measure 
for  two  out  of  three  consecutive  review 
periods  shall  be  deemed  to  have  a 
deficient  performance,  and  shall  be 
required  [A  deficient  specialist  is 
initially  requested]  to  attend  an  informal 
meeting  with  the  Performance 
Improvement  Action  [Subcommittee. 
The  Subcommittee]  to  discu8s[e8  with 
the  specialist]  possible  methods  of 
improving  his/her  performance.  [The 
specialist  may  elect  not  to  attend  this 


meeting.]  Any  specialist  who  receives  a 
deficient  score  in  any  one  objective 
measure  for  three  out  of  four 
consecutive  review  periods  may  be 
referred  to  the  Market  Performance 
Committee  by  the  Performance 
Improvement  Action  Committee  if  it 
feels  that  improvement  can  be  and 
should  have  been  made.  The  Market 
Performance  Committee  shall  take  such 
actions  as  it  deems  necessary  and 
appropriate  to  address  the  deficient 
score,  including  imposing  [sanjactions 
as  specified  in  the  Supplemental 
Material. 

Those  Specialists  that  comprise  the 
bottom  ten  percent  of  the  overall 
performance  evahaation  ranking  for  two 
out  of  three  consecutive  evaluation 
review  periods  shall  be  required  to 
appear  before  the  Market  Performance 
Committee.  The  Market  Performance 
Committee  shall  take  such  actions  it 
deems  necessary  and  appropriate  to 
address  the  deficient  performance.  (See 
Supplemental  Material  for  possible 
[sanjactions.) 

[A  deficient  specialist  that  meets  a 
condition  requiring  review]  The 
Specialist  shall  be  notified  in  writing  of 
the  basis  for  such  action[.  The  member] 
and  shall  have  an  opportunity  to  submit 
a  written  reply  no  later  than  ten  days 
after  the  receipt  of  such  notice. 

The  Specialist  [member]  shall  also 
have  an  opportunity  to  be  heard  upon 
the  specific  grounds  to  be  considered 
before  the  Market  Performance 
Committee  and  a  written  record  of  any 
such  hearing  shall  be  maintained. 
Following  any  such  proceeding,  the 
Market  Performance  Committee  will 
inform  the  Specialist  [member]  in 
writing  of  its  decision  and  any 
[sanjactions  to  be  imposed,  and  its 
reasons  therefor.  The  decision  of  a 
majority  of  the  members  of  that 
Committee  shall  be  final,  subject  to  the 
power  of  the  Board  of  Governors  to 
review  sudi  decision  in  accordance  with 
the  provisions  of  Article  III,  Section  2  of 
the  Constitution. 

.03(i)  Exceptions.  Where  Specialists 
that  comprise  the  bottom  ten  percent 
have  threshold  scores  in  each  measure 
at  the  following  levels  (subject  to 
change  pursuant  to  SEC  approval),  they 
will  be  deemed  to  have  adequately 
performed: 

Overall  Evaluation  Score — at  or  above 

weighted  score  of  4.05 
Turnaround  time — below  31.0  seconds  [6 

points) 

Holding  Orders  Without  Action — below 

26.0%  (6  points) 

Trades  Between  the  Quote — at  or  above 

21.0%  (4  points) 
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Size  Larger  than  the  BBO — at  or  above 

71.0%  (5 points) 

Questionnaire — at  or  above  weighted 

score  of  50  (4  points) 

Supplemental  Material:  .10  Stock 
Reallocation — ^Notice  of  Particular 
Stock — ^Together  with  written  notice  of 
the  specific  grounds  to  be  considered  as 
the  basis  for  withdrawal  of  approval, 
the  Market  Performance  Committee  will 
give  the  member  written  notice  of  the 
particular  stock  or  stocks  to  be 
considered  for  withdrawal  of  approval 
and  give  a  written  explanation  of  the 
basis  on  which  the  stock  or  stocks  were 
selected. 

.20  Stock  Reallocation — Selection  of 
Particular  Stocks — In  designating  a 
particular  stock  or  stocks  to  be 
considered  as  the  basis  for  withdrawal 
of  approval,  the  Markets  Performance 
Committee  shall  consider  indications  of 
weaknesses  in  specialist  performance  in 
individual  stocks  to  the  extent  such 
indications  are  available.  Such 
indications  of  weak  performaiice  may 
include,  among  other  factors,  references 
to  a  particular  stock  by  those 
responding  to  initial  or  supplemental 
evaluation  questionnaires,  [and] 
references  in  such  questionnaires  to 
weaknesses  in  performance  of  a  type 
which  relate  to  a  particular  stock  or 
groups  of  stocks,  and/or  indications  of 
weaknesses  as  demonstrated  by  the 
objective  measures  in  such  stock  or 
stocks. 

When  the  available  measures  of 
5[s]pecialist  performance  indicate  weak 
performance  generally,  and  not 
precisely  in  any  particular  stock  or 
stocks,  the  Market  Performance 
Committee  may  decide  nonetheless  to 
withdraw  approval  for  a  particular  stock 
or  stocks.  In  any  case,  the  Market 
Performance  Committee  will  exercise  its 
best  judgment  to  select  a  stock  or  stocks 
as  to  which  a  reallocation  by  the  Stock 
Allocation  [Market  Performance] 
Committee  is  likely  to  result  in  improved 
5[s]peciaiist  performance. 

[.30  Limiting  Protected  Stocks — ^All 
specialists  are  obligated  to  make 
available  ten  percent  of  the  Dealer- 
Specialist's  specialty  stocks  for 
acquisition  by  new  Dealer-Specialists 
developing  a  book. 

A  Dealer-Specialist  whose 
performance  is  below  acceptable  levels 
as  determined  by  the  Market 
Performance  Committee  may  be 
required  to  make  available  more  than 
the  ten  percent  of  the  stocks  in  which  he 
or  she  is  registered.] 

.5[4]0  Trading  and/or  Alternative 
Specialist  Account  Suspension — A 
S[s]pecialist  that  meets  a  condition  for 
review  after  one  review  period  resulting 


in  a  deficient  score  for  the  overall 
evaluation  period  or  for  two  review 
periods  with  a  deficient  score  in  any 
one  objective  measure  [subject  to  the 
Specialist  Performance  Evaluation 
Program  criteria]  shall  be  put  on  notice 
that  approval  for  his  or  her  trading 
account  or  Alternate  Specialist  Account 
may  be  susjjended  if  the  S[s]pecialist 
[remains  in  the  bottom  ten  percentile]  [a 
condition  for  review  is  met]  receives  a 
deficient  score  in  the  subsequent  review 
period  and  may  continue  until  the 
S[s]pecialist'8  [grades  are  within 
acceptable  guidelines]  rank  is  above  the 
bottom  ten  percentile  or  meets  the 
provisions  of  Paragraph  2155. 03(i),  or 
the  Specialist  receives  an  adequate 
score  in  the  one  objective  measure 
brought  under  review. 

.4[5]0  Other  Action — the  Market 
Performance  Committee,  in  addition  to 
the  foregoing  actions,  may  take  such 
other  action  as  it  deems  appropriate  to 
address  deficient  performance  of  a 
S[s]pecialist. 

.50  While  reallocated  stocks  will  not 
be  restored  upon  the  improved 
performance  of  a  Specialist,  a  Specialist 
may,  with  the  approval  of  the  Market 
Performance  Committee,  have  his/her 
status  as  an  alternate  and/or  his/her 
trading  account  restored.  He/she  will 
also  be  in  good  standing  regarding  the 
application  for  and  allocation  of  new 
stocks. 

.60  The  Market  Performance 
Committee,  in  determining  which 
[san]action(s)  should  be  applied  against 
a  deficient  Specialist,  will  use  the 
following  guidelines  to  determine  the 
order  of  fsanjactions,  but  in  its 
discretion  may  apply  them  in  any  order 
or  may  apply  more  than  one  in  a  given 
situation: 

(i)  Suspension  of  trading  account 
privilege. 

(ii)  Suspension  of  alternate  specialist 
account  privilege. 

(Hi)  Stock  reallocation. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  purpose  of  the  proposed  rule 
change  is  to  incorporate  certain 
objective  measures  into  the  Exchange's 
Specialist  Performance  Evaluation 
Questionnaire  ("SPEP”).  The  evaluation 
program,  using  the  BEACON  system, 
looks  at  all  incoming  orders  routed  to  a 
Specialist  for  execution.  A  record  of  all 
action  on  these  orders  is  accumulated  in 
a  separate  file  from  which  four 
calculations  are  run. 

Selection  criteria  for  eligible  orders  in 
BEACON  includes  regular  buy  and  sell 
maricet  and  marketable  limit  orders 


only.  Orders  marked  buy  minus  or  sell 
plus  are  excluded  from  the  evaluation 
program,  as  are  crosses  and  all  orders 
with  qualifiers,  [e.g.,  market-on-close, 
stop,  stop  limit,  all  or  none,  etc.).  The 
order  entry  date  must  equal  the 
execution  date. 

For  each  of  the  measures  evaluated, 
including  the  Specialist  Performance 
Evaluation  Questionnaire  (“SPEQ”),  a 
ten  point  scale  will  be  applied  to  a  range 
of  scores.  Based  on  the  raw  score  for 
each  measme,  the  respective  speciaUst 
will  receive  an  associated  score 
between  1  and  10  points,  which  will  be 
weighted  as  indicated  for  each  measure. 

The  first  measure  is  Turnaround  Time, 
which  calculates  the  average  number  of 
seconds  for  all  eligible  orders  based  on 
the  number  of  seconds  between  the 
receipt  of  a  market  or  marketable  limit 
order  in  BEACON  and  the  execution, 
partial  execution,  stopping  or 
cancellation  of  the  order.  An  order  that 
is  moved  firom  the  auto-ex  screen  to  the 
manual  screen  will  accumulate  time 
until  executed,  partially  executed, 
stopped  or  cancelled.  'This  calculation 
will  not  be  in  effect  until  the  individual 
stock  has  opened  on  the  primary  market 
Certain  situations,  such  as  tradiiag  halts 
and  periods  where  the  BEACON  system 
is  off  auto-ex  floorwide,  will  result  in 
blocks  of  time  being  excluded  from  the 
calculation.  A  specialist  who  averaged  a 
raw  score  of  25  seconds  will  receive  7 
points  since  it  falls  in  the  21  to  25 
second  range.  This  calculation  will 
comprise  15%  of  the  overall  evaluation 
program. 

Turnaround  Hme 


Time  in  seconds 

Points 

1_in  . 

10 

11-15 _ _ _ _ _ _ _ 

9 

1^2^  . . . 

8 

21-25  .  —  _ _ _ 

7 

26-30  .  . . .  . 

6 

31-35  . . 

5 

36-40 . . . . . . . . . 

-  4 

41-45  .  . . . . . 

3 

46-50  . 

2 

1 

The  second  measure  is  Holding 
Orders  Without  Action,  which  measures 
the  number  of  market  and  marketable 
limit  orders  (all  sizes  included)  that  are 
held  without  action  for  greater  than 
twenty-five  (25)  seconds.  As  in  the 
Turnaround  Time  calculation,  a  stop, 
cancellation,  execution  or  partial 
execution  stops  the  clock.  The  same 
exclusions  which  apply  in  the 
Turnaround  Time  calculation  also  apply 
here.  Thus,  if  a  specialist  receives  a  total 
of  100  market  and  marketable  limit 
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orders  and  holds  ten  (10)  of  them  for 
more  than  25  seconds,  his/her  raw  score 
of  10%  would  receive  9  points  because  it 
falls  in  the  6  to  10  percent  range.  This 
calculation  will  comprise  15%  of  the 
overall  evaluation  program. 

Holding  Orders  Without  Action 


Percentage  of  orders 

Points 

n-s 

10 

#5-10  . . 

9 

11-1S  . 

6 

1fU90 

7 

51-9*; 

6 

56-30  . 

5 

31-36  . 

4 

3<5-40  . 

3 

41-46 

2 

1 

■ 

The  third  measure  is  Trading  Between 
the  Quote,  which  measures  the  number 
of  market  and  marketable  limit  orders 
that  are  executed  between  the  best 
consolidated  bid  and  offer  where  the 
spread  is  greater  than  Ve.  Thus,  if  a 
specialist  receives  ten  market  and 
marketable  limit  orders  where  the 
spread  between  the  best  consolidated 
bid  and  offer  is  greater  than  Vb,  and  such 
specialist  executes  five  of  the  orders 
between  the  bid  and  offer,  his/her  raw 
score  would  be  50%  and  would  receive  9 
points  since  it  falls  in  the  46  to  50 
percent  range.  This  calculation  will 
comprise  25%  of  the  overall  evaluation 
program. 

Trading  Between  the  Quote 


Percentage  of  orders 

Points 

51  and  up . . 

10 

46-50 . . . . 

9 

41-45 . 

8 

36-40 . . . 

7 

31-35 . . . . 

6 

26-30 . 

5 

21-25 . 

4 

16-20 . 

3 

11-15 . . . 

2 

0-10 . 

1 

The  fourth  measure  is  Executions  in 
Size  >BBO,  which  measures  the  number 
of  market  and  marketable  limit  orders 
which  exceed  the  BBO  size  and  are 
executed  in  size  larger  than  the  BBO 
size.  Thus,  if  a  specialist  receives  a  total 
of  10  market  and  marketable  limit  orders 
which  exceed  the  BBO  size  and 
executes  nine  of  the  orders  in  size  larger 
than  the  BBO  size,  his/her  raw  score 
would  be  90%  and  would  receive  8 
points  since  it  falls  in  the  86  to  90 
percent  range.  This  calculation  will 
comprise  25%  of  the  overall  evaluation 
program. 


Filling  Orders  Greater  Than  BBO  size 


Percentage  of  orders 

Points 

96-100  . 

10 

91-96  . 

9 

6f5-9n  . 

8 

61-66  . 

7 

76-60  . 

6 

71-76  . 

5 

66-70. . . 

4 

61-65 . 

3 

66-60 

2 

1 

In  addition,  several  changes  have 
been  made  to  the  questionnaire  in  view 
of  the  adoption  of  the  objective 
measures  which  have  made  some 
questions  obsolete.  The  minimum 
acceptable  raw  score  for  each  question 
remains  at  4.5.  Thus,  if  a  specialist 
receives  a  raw  score  of  4.5  for  each 
question  for  a  weighted  raw  score 
(based  on  the  weights  for  each  question 
within  the  questionnaire)  of  50.0052,  he/ 
she  would  receive  4  points  since  it  falls 
in  the  50  to  54  weighted  raw  score  range. 
The  questionnaire  will  comprise  20%  of 
the  overall  evaluation  program. 

Questionnaire 


Weighted  raw  score 

Points 

83  and  above . 

10 

77-65 

9 

75-76 

6 

6f5-71 

7 

61-65 . 

6 

55-60 . 

5 

50-54 . 

4 

44-49 

3 

36-43  . 

2 

37  and  below . . . 

1 

Using  the  examples  from  each 
measure  above,  the  following  weighted 
point  totals  would  result  in  an  overall 
program  score  of  7.45: 


Measure 

Points 

Weighted 

points 

Turnabout  Time  (15%) . 

7 

1.05 

Holding  Orders  Without 

Action  (15%) . 

9 

1.35 

Trading  Between  the  Quote 

(25%) . 

9 

2.25 

Executions  in  Size  >BO 

(25%) . 

8 

2.00 

Questionnaire  (20%) . 

4 

0.80 

7.45 

As  discussed  below,  the  rule 
specifically  states  at  what  score 
performance  is  deemed  adequate  in 
each  measure.  The  rule  has  been 
amended  to  reflect  that  any  Specialist 
who  is  deficient  in  any  one  of  the 
objective  measures  for  two  out  of  three 
consecutive  review  periods  will  be 


required  to  appear  before  the 
Performance  Improvement  Action 
Committee  to  discuss  ways  of  improving 
performance.  If  performance  does  not 
improve  in  the  subsequent  period,  the 
Specialist  will  appear  before  the  Market 
Performance  Committee  for  appropriate 
action  as  described  below. 

Any  specialist  who  is  ranked  in  the 
bottom  ten  percent  of  the  overall 
evaluation  program  for  two  out  of  three 
consecutive  review  periods  will  be 
required  to  appear  before  the  Market 
Performance  Committee  and  the 
Committee  will  take  action  to  address 
the  deficient  performance  as  provided 
for  in  Paragraphs  2156.10-.60.  However, 
the  following  threshold  scores  have 
been  set  at  which  a  Specialist  will  be 
deemed  to  have  adequately  performed: 
Overall  Program — at  or  above  weighted 
score  of  4.05 

Turnaround  Time — ^below  3.10  seconds 
(6  points) 

Holding  Orders  Without  Action — below 
26.0%  (6  points) 

Trades  Between  the  Quote — at  or  above 
21.0%  (4  points) 

Size  Large  than  the  BBO — at  or  above 
71.0%  (5  points) 

Questionnaire — at  or  above  weighted 
score  of  50  (4  points) 

A  specialist  who  is  deficient  on  the 
questionnaire  alone  will  not  be  subject 
to  review  due  to  the  subjectiveness  of 
the  questionnaire.  However,  a  deficient 
score  on  the  questionnaire  may  result  in 
performance  improvement  action  where 
it  lowers  the  overall  program  score 
below  4.05. 

The  Exchange  requests  that  the 
Commission  approve  this  filing  on  a  16- 
month  pilot  basis  effective  for  the 
September-December  1992  review 
period,  at  which  point  the  BSE’s  current 
performance  evaluation  pilot  (File  No. 
SR-BSEl-64-04)  would  cease  to  exist  as 
a  separate  evaluation  program.®  This  16- 
month  period  will  enable  the  Exchange 
to  determine  the  appropriateness  of  the 
measures  and  their  respective  weights, 
as  well  as  the  effectiveness  of  the 
overall  evaluation  program. 


*  The  Commission  initially  approved  the  BSE's 
SPEP  pilot  program  in  Securities  Exchange  Act 
Release  No.  22993  (March  la  1966).  51  FR  6928 
(March  14. 1966)  (File  No.  SR-BSE-64-04).  The 
Commission  subsequently  extended  the  SPEP  pilot 
program  in  Securities  Exchange  Act  Release  Nos. 
26162  (October  8. 1988).  53  FR  40301  (October  14. 
1988)  (File  No.  SR-BSE-67-6):  27656  (January  30, 
1990),  55  FR  4296  (February  7. 1990)  (File  No.  SR- 
BSB-90-01);  28919  (February  26, 1991),  56  FR  9990 
(March  8, 1991)  (File  No.  SR-BSE-ai-01):  and  30401 
(February  24, 1992),  57  FR  7413  (March  2, 1992)  (File 
No.  SR-BSE-81-01).  The  Commission's  approval  of 
BSE's  current  specialist  evaluation  pilot  program 
expires  on  February  26, 1993. 
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(b)  The  basis  under  the  Act  for  the 
proposed  rule  change  is  Section  6(b)(5) 
in  that  the  SPEP  results  weigh  heavily  in 
stock  allocation  decisions  and,  as  a 
result,  Specialists  are  encouraged  to 
improve  their  market  quality  and 
administrative  duties,  thereby  promoting 
just  the  equitable  principles  of  trade  and 
aiding  in  the  perfection  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

No  bxuden  on  competition  is 
perceived  by  the  adoption  of  the 
proposed  rule  change. 

C.  Seif-Regulatory  Organization's 
Stotement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  have  neither  been  solicited 
nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  ’Ilniing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  6ind  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  File  No.  SR- 


BSE-92-4  and  should  be  submitted  by 
October  28, 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-24320  Filed  10-6-92;  8:45  am] 
BILLING  CODE  S01(H)1-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
hearing;  Cincinnati  S^ock  Exchange, 
Incorporated 

October  1, 1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Brown-Forman  Corp. 

$.40  Cum.  Pfd.  $10.00  Par  Value  (Rle  No.  7- 

9211) 

Buckeye  Partners,  LP. 

Common  Stock,  No  Par  Value  (File  No.  7- 

9212) 

Brunham  Pacific  Properties,  Inc. 

Common  Stock,  No  Par  Value  (File  No.  7- 

9213) 

Cabletron  Systems.  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9214) 

Cabot  Oil  &  Gas  Corp. 

Class  A  Common  Stock,  $.10  Par  Value 
(File  No.  7-9215) 

Callahan  Mining  Corp. 

Common  Stock,  $1.00  Par  Value  (File  No.  7- 

9216) 

Canal  Capital  Corp. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9217) 

Canal  Capital  Corp. 

$1.30  Exch.  Pfd.  $.01  Par  Value  (File  No.  7- 

9218) 

Capital  Holding  Corp. 

Adj.  Rte.  Cum.  Pfd.  Ser.  F  $5.00  Par  Value 
(File  No.  7-9219) 

Capstead  Mortgage  Corp. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9220) 

Carpenter  Technology  Corp. 

Common  Stock,  $5.00  Par  Value  (File  No.  7- 

9221) 

Carriage  Industries,  Inc. 

Common  Stock,  $.02  Par  Value  (File  No.  7- 

9222) 

Cascade  Natural  Gas  Corp. 

Common  Stock,  $1.00  Par  Value  (File  No.  7- 

9223) 

Cash  America  Investments,  Inc. 

Common  Stock,  $.10  Par  Value  (File  No.  7- 

9224) 

CBS.  Inc. 

$1.00  Conv.  Pfd.,  Ser.  A  $1.00  Par  Value 
(File  No.  7-9225) 

Central  Hudson  Gas  &  Electric  Corp. 


Dep.  Pfd.  Shares,  $100.00  Par  Value  (File 

No.  7-9226) 

CF  Income  Partners,  LP 

Depositary  Units,  No  Par  Value  (File  No.  7- 

9227) 

Health  Equity  Properties,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

9228] 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  23, 1992, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  Uiat 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  92-24282  Filed  10-6-92;  8:45  am] 

BILUNO  CODE  BOIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange, 
Incorpoi^ed 

October  1, 1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

Devon  Energy  Corporation 
Common  Stock,  $.10  Par  Value  (File  No  7- 

9181) 

Income  Opportunities  Fund  1999,  Inc. 
Common  Stock,  $.10  Par  Value  (File  No.  7- 

9182) 

MuniYield  Quality  Fund  II,  Inc. 

Common  Stock.  $.10  Par  Value  (File  No.  7- 

9183) 

Neveen  Select  Maturities  Municipal  Fund 
Shares  of  Beneficial  Interest,  $.01  Par  Value 
(File  No.  7-9184) 

Nuveen  Select  Tax  Free  Income  Portfolio  4 
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Shares  of  Benendal  Interest.  $.01  Par  Value 
(File  No.  7-9185) 

Rexnord  Corp. 

Conunon  Stock.  $.01  Par  Value  (File  No.  7- 
9188) 

Servico,  Inc. 

Common  Stock.  $.01  Par  Value  (File  No.  7- 

9187) 

Tee -Com  Electronics.  Inc. 

Common  Stock.  No  Par  Value  (File  No.  7- 

9188) 

Tommy  Hilfiger  Corp. 

Ordinary  Shares.  $.01  Par  Value  (File  No. 
7-9189) 

Banco  Latino  Americano  De  Exportaciones. 
S.A. 

Class  E  Common  Stock.  No  Par  Value  (File 
No.  7-9190) 

USX-Delhi  Corp. 

Common  Stock.  $1.00  Par  Value  (File  NO.  7- 
9191) 

Intercapital  Quality  Municipal  Income  Trust 
Common  Shares  of  Beneficial  Interest.  $.01 
Par  Value  (File  No.  7-9192) 

(ohu  Alden  Financial  Corporation 
Common  Stock.  $.01  Par  Value  (File  No.  7- 

9193) 

Metro  Bancshares.  Inc. 

Common  Stock.  $.01  Par  Value  (File  No.  7- 

9194) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  23, 1992. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority, 
lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  92-24283  FUed  10-8-92:  8:45  am] 
BILUNO  CODE  MIO-OI-M 


[Release  No.  34-31272;  File  No.  SR-NASD- 
91-61] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Close-Out 
Procedures  and  Customer  Account 
Transfers 

October  1. 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  November  20, 1991,*  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD”  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC”  or  "Commission”) 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  has  proposed  to  amend 
sections  59  and  65  of  the  Uniform 
Practice  Code  ("UPC”).  Below  is  the  text 
of  the  proposed  rule  change.  Proposed 
language  is  italicized;  proposed 
deletions  are  in  brackets. 

Close-Out  Procedure  "Buying-in” 

Sec.  59 

(a)-(h)  Text  unchanged. 

Failure  to  Deliver  and  Liability  Notice 
Procedures 

(i)(l)^A^  Text  unchanged. 

(B)  If  the  contract  is  for  a  deliverable 
instrument  with  an  exercise  provision, 
and  the  exercise  may  be  accomplished 
on  a  daily  basis,  and  the  settlement  date 
of  the  contract  to  purchase  the 
instrument  is  on  or  before  the  requested 
exercise  date,  the  receiving  member 
may  deliver  a  Liability  Notice  to  the 
delivering  member  no  later  than  11:00 
AM.  on  the  day  the  exercise  is  to  be 
effected.  Notice  may  be  redelivered 
immediately  to  another  member  but  no 
later  than  noon  on  the  same  day.  Such 
notice  must  be  issued  using  written  or 
comparable  electronic  media  having 
immediate  receipt  capabilities.  If  the 
contract  remains  undelivered  at 
expiration,  and  has  not  been  cancelled 
by  mutual  consent,  the  receiving 
member  shall  notify  the  defaulting 


‘  The  NASD  filed  Amendments  No.  1. 2.  and  3.  to 
the  Tiling  on  April  9. 1992.  August  26. 1992.  and 
September  16. 1992.  respectively.  The  terms  of 
substance  of  these  amendments  are  provided 
herein. 


member  of  the  exact  amount  of  the 
liability  on  the  next  business  day. 

(C)  In  all  cases,  members  must  be 
prepared  to  document  request  for  which 
a  Liability  Notice  is  initiated. 

(i)(2) — (i)(4)  Text  unchanged. 

(jHm)  Text  imchanged. 

*  *  * 

Customer  Account  Transfer  Contracts 
Sec.  65 

(a)-(b)  Text  unchanged. 

Transfer  instructions 

(c) (l)(A)-(B)  Text  unchanged. 

(C)  With  respect  to  transfers  of 
securities  accounts  other  than 
retirement  plan  securities  accounts,  the 
customer  affirms  that  he  or  she  has 
destroyed  or  returned  to  the  carrying 
member  any  credit/debit  cards  and/^or 
unused  checks  issued  in  connection  with 
the  account. 

For  purposes  of  this  rule,  a 
"nontransferable  asset”  shall  mean  an 
asset  that  is  incapable  of  being 
transferred  from  the  carrying  member  to 
the  receiving  member  because  it  is; 

(1) -(iv)  Text  imchanged. 

(v)  An  asset  that  is  an  issue  for  which 
the  proper  denominations  cannot  be 
obtained  pursuant  to  governmental 
regulation  or  the  issuance  terms  of  the 
product  (e.g.,  foreign  securities,  baby 
bonds,  etc.) 

(vi)  limited  partnership  interests  in 
retail  accounts. 

(D)  The  carrying  member  and  the 
receiving  member  must  promptly 
resolve  and  reverse  any  nontransferable 
assets  which  were  not  properly 
identified  during  validation.  In  all  cases, 
each  member  shall  promptly  update  its 
records  and  bookkeeping  systems  and 
notify  the  customer  of  the  action  taken. 

(2) -(3)  Text  imchanged. 

Validation  of  transfer  instructions 

(d) (1)  Upon  [receipt]  validation  of  a 
transfer  instruction,  a  carrying  member 
must  "freeze”  the  account  to  be 
transferred,  i.e.,  all  open  orders,  with  the 
exception  of  option  positions  which 
'expire  within  seven  (7)  business  days, 
must  be  cancelled  and  no  new  orders 
may  be  taken. 

(2)  A  carrying  member  may  not  take 
exception  to  a  transfer  instruction,  and 
therefore  deny  validation  of  the  transfer 
instruction,  because  of  a  dispute  over 
securities  positions  or  the  money 
balance  in  the  account  to  be  transferred. 
Such  alleged  discrepancies 
notwithstanding,  the  carrying  member 
must  transfer  the  securities  positions 
and/or  money  balance  reflected  on  its 
books  for  the  account. 
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(3)  A  carrying  member  may  take 
exception  to  a  transfer  instruction  only 
if: 

(A)  it  has  no  record  of  the  account  on 
its  books; 

(B)  the  transfer  instruction  is 
incomplete:  [or] 

(C)  the  transfer  instruction  contains 
an  improper  signature  [.]; 

(D)  the  account  is  “flat"  and  reflects 
no  transferrable  assets; 

(E)  the  account  number  is  incorrect; 
or 

(F)  it  is  a  duplicate  request. 

If  a  carrying  member  takes  exception 
to  a  transfer  instruction  because  the 
account  is  "flat, "  as  provided  in  (D),  the 
receiving  member  may  re-submit  the 
transfer  instruction  only  if  the  most 
recent  customer  statement  is  attached. 

(4) -(7)  Text  unchanged. 

Completion  of  the  transfer 

(e)  Within  five  (5)  business  days 
following  the  validation  of  a  transfer 
instruction,  the  carrying  member  must 
complete  the  transfer  of  the  account(s] 
to  the  receiving  member.  The  receiving 
member  and  the  carrying  member  must 
immediately  establish  fail-to-receive 
and  fail-to-deliver  contracts  at  then- 
current  market  values  upon  their 
respective  books  of  account  against  the 
long/short  positions  ((including 
options)]  in  the  customer’s  account(s] 
that  have  not  been  physically  delivered/ 
received  and  the  receiving/carrying 
member  must  debit/credit  the  related 
money  amount.  The  customer’s 
account(s]  shall  thereupon  be  deemed 
transferred. 

Fail  contracts  established 

(f) (1)  Any  fail  contracts  resulting  from 
this  accoimt  transfer  procedure  [must  be 
closed  out  promptly.]  shall  be  included 
in  a  member’s  fail  file  and  shall  be 
subject  to  applicable  close-out  and 
liability  procedures. 

(2)  A  carrying  member  may  not  reject 
("DK“)  a  fail  contract,  including  a 
Receive/Deliver  Instruction  [balance 
order]  generated  by  an  automated 
customer  account  transfer  system,  in 
connection  with  assets  in  an  accoimt 
transferred  that  have  not  been  delivered 
to  the  receiving  member. 

(3)  All  fail  contracts  established 
pursuant  to  the  requirements  of  this  rule 
should  be  clearly  marked  or  captioned 
as  such.  This  subsection  will  not  apply 
if  a  fail  contract  participates  in  a 
repricing  and  reconfirmation  service 
offered  by  a  registered  clearing  agency. 

(4) -(9)  Text  unchanged. 

Prompt  resolution  of  discrepancies 

{g](lj  Text  unchanged. 


(2)  The  carrying  member  must 
promptly  distribute  to  the  receiving 
member  any  transferrable  assets  which 
accrue  to  the  account  after  the  transfer 
of  a  customer's  securities  account. 

Close-out  procedures 

(h)  A  valued  fail  contract  in  a 
security,  for  which  there  are  no 
established  close-out  procedures,  and 
which  has  not  been  completed  by  the 
carrying  member,  may  be  closed  by  the 
member  not  sooner  than  the  third 
business  day  following  the  date  delivery 
was  due,  in  accordance  with  the 
following  procedure: 

(1)  Written  notice  shall  be  delivered 
to  the  carrying  member  at  his  office  not 
later  than  12  noon,  his  time,  two 
business  days  preceding  the  execution 
of  the  proposed  “close-out". 

(2) (A)  Every  notice  of  “close-out" 
shall  state  the  settlement  date,  the 
quantity  and  contract  price  of  the 
securities  covered  by  said  contract,  and 
shall  state  further  that  unless  delivery  is 
effected  at  or  before  a  certain  specified 
time,  which  may  not  be  prior  to  3:00 
P.M.  local  time  in  the  community  where 
the  carrying  member  maintains  his 
office,  the  security  may  be  “closed-out” 
on  the  date  specified  for  the  account  of 
the  carrying  member. 

(B)  Original  notices  may  only  be 
issued  pursuant  to  fail  contracts  marked 
or  captioned  as  fails  established 
pursuant  to  subsection  (f)(3)  of  this  rule. 

(C)  Notice  may  be  redelivered 
immediately  to  another  member  from 
whom  the  securities  involved  are  due  in 
the  form  of  a  re-transmitted  notice.  A  re¬ 
transmitted  notice  must  be  delivered  to 
subsequent  members  not  later  than  12 
noon  one  business  day  preceding  the 
original  date  of  execution  of  the 
proposed  close-out. 

(D)  Re-transmitted  notices  may  be 
issued  against  any  fail  contract 
regardless  of  its  origin. 

(3) (A)  On  failure  of  the  carrying 
member  to  effect  delivery  in  accordance 
with  the  notice,  or  to  obtain  a  stay  as 
hereinafter  provided,  the  receiving 
member  may  close  the  contract  by 
purchasing  the  securities  necessary  to 
complete  the  contract.  Such  execution 
will  also  operate  to  close-out  all 
contracts  covered  under  re-transmitted 
notices. 

(B)  The  party  executing  the  “close¬ 
out”  shall  immediately  upon  execution, 
but  no  later  than  the  close  of  business 
local  time,  where  the  seller  maintains 
his  office,  notify  the  member  for  whose 
account  the  securities  were  bought  as  to 
the  quantity  purchased  and  the  price 
paid.  Such  notification  should  be  in 
written  or  electronic  form  having 
immediate  receipt  capabilities.  If  a 


medium  with  immediate  receipt 
capabilities  is  not  available,  the 
telephone  shall  be  used  for  the  purpose 
of  same  day  notification,  and  written  or 
similar  electronic  notification  having 
next  day  receipt  capabilities  must  be 
sent  out  simultaneously.  In  either  case 
formal  confirmation  of  purchase  along 
with  a  billing  or  payment  (depending 
upon  which  is  applicable)  should  be 
forwarded  as  promptly  as  possible  after 
the  execution  of  the  “close-out". 
Notification  of  the  execution  of  the 
“close-out"  shall  be  given  to  succeeding 
members  to  whom  a  re-transmitted 
notice  was  issued  using  the  same 
procedures  stated  herein. 

(C)  If  prior  to  the  closing  of  a  contract 
on  which  a  “close-out" notice  has  been 
given,  the  receiving  member  receives 
from  the  carrying  member  written 
notice  stating  that  the  securities  are  (1) 
in  transfer;  (2)  in  transit;  (3)  being 
shipped  that  day;  or  (4)  due  from  a 
depository  and  include  the  certificate 
numbers,  then  the  receiving  member 
must  extend  the  execution  date  of  the 
“close-out"  for  a  period  of  seven  (7) 
calendar  days  from  the  date  delivery 
was  due  the  under  “close-out”,  except 
for  those  securities  due  from  a 
depository. 

(4)  In  the  event  that  a  “close-out" is 
not  completed  on  the  day  specified  in 
the  notice,  said  notice  shall  expire  at 
the  close  of  business  on  the  day 
specified  in  the  notice,  or  if  extended,  at 
the  close  of  business  on  the  last  day  of 
the  extension. 

Sell-out  procedures 

(1) (l)  Upon  failure  of  the  receiving 
member  to  accept  delivery  in 
accordance  with  the  term  of  the 
contract,  and  lacking  a  (1)  properly 
executed  Uniform  Reclamation  Form;  (2) 
depository  generated  rejection  advice; 
or  (3)  valid  Reversal  Form,  the  carrying 
member  may,  without  notice,  “sell-out" 
in  the  best  available  market,  for  the 
liability  of  the  party  in  default,  all  or 
any  part  af  the  securities  due  or 
deliverable  under  the  contract. 

(2)  The  party  executing  a  “sell-out"  as 
prescribed  above  shall  notify,  no  later 
than  the  close  of  business  (local  time 
where  the  receiving  member  maintains 
his  affice)  on  the  day  of  execution,  the 
member,  for  whose  account  and  liability 
such  securities  were  sold,  of  the 
quantity  sold  and  the  price  received. 
Such  notification  should  be  in  written  or 
electronic  form  having  immediate 
receipt  capabilities.  A  formal 
Confirmation  of  such  sale  should  be 
forwarded  as  promptly  as  possible  after 
the  execution  of  the  “sell-out". 

(h)-(l)  redesignated  as  (j)-(n). 
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II.  Self-Regulatory  Organizatioa’s 
Statemeol  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  inchided'statements  concerning 
the  purpose  of  and  basis  for  the 
propos^  rule  diange  and  discussed  any 
comments  it  receired  on  the  proposed 
rule  change.  The  text  of  these 
statemmits  may  be  examined  at  the 
places  specified  in  Item  IV  brfow.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (A),  (B),  and  fC)  below, 
of  the  most  signi^ant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  ffie  Proposed  Rule 
Change 

(a)  The  NASD  is  proposing  to  amend 
section  59  to  provide  fail  to  dehver  and 
liability  notice  procedures  for  foreign 
currency  and  index  warrants  and  other 
similar  instruments.  These  new 
instnunents  may  be  exercised  at  any 
time  and  do  not  provide  for  a 
guaranteed  post-expiration  period  for 
the  buyer  to  deliver  the  physical 
certificates.  Moreover,  tecause  the 
decision  to  exercise  these  instruments  is 
based  on  the  performance  of  a  currency, 
index,  or  otliCT  standard,  the  buyer’s 
exercise  instruction  to  the  agent  may 
occur  at  any  time  and  cannot  be 
delayed.  Because  the  buyer  of  foreign 
currency  and/or  index  warrants  has  no 
protection  under  current  UPC  liability 
rules,  the  NASD,  in  conjunction  with 
other  securities  industry  groups, 
proposes  to  initiate  a  Liability  Notice  for 
these  types  of  instruments.* 

The  change  to  subsection  59(i)  is 
proposed  to  establish  a  procedure  for 
using  a  Liability  Notice  lot  index 
warrants  and  other  similar  instruments. 
The  amendment  permits  immediate 
origination  and  retransmission  of 
Liability  Notices,  requires  that  the 
Notice  be  written  or  transmitted  dirou^ 
an  electronic  device  having  immediate 
receipt  capabilities,  requires  mutual 
consent  prior  to  the  cancellation  of  a 
Liability  Notice,  and  cautions  members 
to  retain  documentation  relating  to 
exercise  requests. 

SecticHi  66  of  the  UPC  establishes 
procedures  for  the  processing  and  timely 
transfer  of  customer  accounts.  The 
NASD  proposes  to  amend  subsection 


*  The  NASD  propoeat  wai  developed  hi 
conjunction  with  the  nalton^  SecotilMS  Cteuhis 
CorpotattoQ  and  the  Midwest  Ctaaring  Coiporalioe 
to  the  extent  (hat  the  other  clearing  agencies  and 
the  NASD  agreed  that  aecfa  liability  nottce 
procedures  «eet*  needed,  dceireble.  and  ehonid  be 
adopted. 


65(c)  to  address  additional  t3rpe8  of 
nontransferable  assets  such  as  foreign 
securities,  baby  bonds,  and  certain 
limited  partnerships;  to  clarify  the 
members’  responsibility  to  resolve  and 
reverse  transfers  of  improperly 
identified  assets;  and  to  require 
members  to  update  their  records  and 
notify  customers  of  such  action. 

The  NASD  also  jwoposes  changes  to 
subsections  65{d)-{f)  to  clarify  the 
application  of  those  provisions.  Section 

(d)  is  proposed  to  be  amended  in  the 
following  ways:  (1)  Add  an  exception  for 
option  positions  that  expire  within  7 
days,  (2)  permit  members  to  take 
exception  to  the  transfer  mstniction  if 
the  account  is  flat,  the  account  number 
is  incorrect,  or  the  instruction  is  a 
duplicate  request,  and  (3)  provide  for  the 
resubmission  of  transfer  instructions 
which  were  rejected  because  the 
account  was  deemed  “flat.”  Subsection 

(e)  is  proposed  to  be  amended  to  delete 
the  reference  to  options.  Subsection  (f) 
is  proposed  to  be  amended  to  require 
that  all  fail  contracts  be  reflected  in 
members*  fail  files  and  be  subject  to 
both  dose-out  and  liability  procedures 
and.  further,  to  provide  an  exemption  for 
fail  contracts  partidpating  in  a  repricing 
and  reconfirmation  service  offered  by  a 
registered  clearing  agency. 

The  NASD  also  proposes  to  amend 
Subsection  65(g),  expanding  it  to  require 
the  prompt  transfer  distribution  of 
assets  which  accrue  (ie.,  dividends, 
bond  interest)  to  the  customer’s  account 
after  the  initial  transfer  has  been 
completed. 

The  NASD  further  proposes  to  add 
subsections  65(h)-(i)  to  establish 
procedures  for  closeout  and  sell-out 
fails,  respectively,  in  instruments  that  do 
not  currently  have  such  procedures  (i.e., 
zero  coupon  bonds,  mutual  funds, 
limited  partnerships).  The  rule 
amendment  is  proposed  to  provide  a 
means  of  closing-out  or  seUing-out 
instruments  that  previously  had 
remained  outstanding  for  extended 
periods  of  time  and  prevented  an 
account  from  transferring  ccunpletely. 

Tbe  new  subsection  (h)  proposes 
procedures  to  permit  the  receiving 
member  to  close  a  valued  fail  contract 
not  sooner  than  the  third  business  day 
following  the  delivery  due  date  pursuant 
to  required  written  notification. 
Furthermore,  this  new  subsection  b 
proposed  to  permit  redeliv^  of  a 
notice,  in  the  form  of  a  re-transmission, 
against  any  existing  fail  regardless  of 
its  migin,  to  facihtate  the  completion  of 
the  transfer  and  greatly  reduce  the 
member's  general  htil  file.  These 
procedures  are  based  on  Uniform 
Practice  Code  Section  50  Buy-In  ndes. 


The  new  subsection  (i)  proposes 
notification  and  sell-out  procedures  to 
permit  the  carrying  member  to  sell  any 
and  all  securities  due  or  dehverable 
under  contract  in  the  best  available 
market,  where  the  receiving  member 
failed  to  accept  delivery,  or  where  a 
properly  executed  Uniform  Reclamation 
Form,  a  depository  generated  rejection 
advice,  or  a  vahd  Reversal  Form  is 
lacking. 

(b)  The  NASD  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  section  15A{b){6)  of  the 
Act.  which  require  that  the  rules  of  the 
NASD  be  designed  to  foster  cooperation 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing  information 
with  respect  to.  and  facilitating, 
transactions  in  securities. 

B.  Self-Regulatory  organization ’s 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  approi^ate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  reemved. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  For 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  wdiich  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  projposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  die  foregoing. 
Persons  making  wriden  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities'and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washingtem,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
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communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission’s  Public  Reference  Room. 
Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  [insert  date  21  days 
from  the  date  of  publication. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a){12). 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  92-24328  Filed  10-6-92;  8:45  am] 
BILLING  CODE  8010-01-M 

[Release  No.  34-31264 ;  File  No.  SR-NASD- 
92-39] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  National  Association 
of  Securities  Dealers,  Inc.  Relating  to 
an  Interim  Extension  of  the  OTC 
Bulletin  Board  Service  through 
December  31, 1992. 

September  30, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act”), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  September  18, 1992,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD”  or  “Association”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission"  or  “SEC”) 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III,  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  is 
simultaneously  approving  the  proposal. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

On  June  1, 1990,  the  NASD  initiated 
operation  of  the  OTC  Bulletin  Board 
Service  ("OTCBB  Service”  or  “Service”) 
in  accord  with  the  Commission’s 
approval  of  file  No.  SR-NASD-88-19,  as 
amended.*  The  OTCBB  Service  provides 
a  real-time  quotation  medium  that 
NASD  member  firms  can  elect  to  use  to 
enter,  update,  and  retrieve  quotation 
information  (including  unpriced 

'  Securities  Exchange  Act  Release  No.  27975  (May 
1. 1990).  55  FR  19124. 


indications  of  interest)  for  securities 
traded  over-the-counter  that  are  not 
included  in  the  Nasdaq  System  nor 
listed  on  a  registered  national  securities 
exchange  (collectively  referred  to  as 
"unlisted  securities”).  Essentially,  the 
Service  supports  NASD  members’ 
market  making  in  unlisted  securities 
through  authorized  Nasdaq  Workstation 
units.  Real-time  access  to  quotation 
information  captured  in  the  Service  is 
available  to  subscribers  of  Level  2/3 
Nasdaq  service  as  well  as  subscribers  of 
vendor-sponsored  services  that  now 
include  OTC  Bulletin  Board  data.  The 
Service  is  currently  operating  under  an 
interim  approval  that  expires  on 
October  1. 1992.* 

The  NASD  hereby  files  this  proposed 
rule  change,  pursuant  to  section  19(b)(1) 
of  the  Act  and  Rule  19b-4  thereunder,  to 
obtain  authorization  for  an  interim 
extension  of  the  Service  through 
December  31, 1992.  During  this  interval, 
there  will  be  no  material  change  in  the 
Bulletin  Board’s  operational  features. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  'The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization ’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  filing  is  to  ensure 
continuity  in  the  operation  of  the 
OTCBB  Service  while  the  Commission 
considers  an  earlier  NASD  rule  filing 
(File  No.  SR-NASD-92-7)  that  requested 
permanent  approval  of  the  Service.  For 
the  month  of  August  1992,  the  Service 
reflected  11,679  market  making  positions 
based  on  297  NASD  member  firms 
displaying  quotations/indications  of 
interest  in  4,069  unlisted  securities.® 

During  the  proposed  extension, 
foreign  securities  and  American 
Depository  Shares  (or  Receipts) 
(collectively,  “foreign/ ADS  issues”)  will 
remain  subject  to  the  twice-daily, 

*  Securities  Exchange  Act  Release  No.  30885  (July 
2. 1992),  57  FR  30522. 

*  These  are  average  daily  figures  calculated  for 
the  entire  month. 


update  limitation  that  traces  back  to  the 
Commission’s  original  approval  of  the 
OTCBB  Service’s  operation.  As  a  result, 
all  priced  bids/offers  displayed  in  the 
Service  for  foreign/ ADS  issues  will 
remain  indicative. 

In  conjunction  with  the  launch  of  the 
Service  in  1990,  the  NASD  implemented 
a  filing  requirement  (under  section  4  of 
Schedule  H  to  the  NASD  By-Laws)  and 
review  procedures  to  verify  member 
firms’  compliance  with  Rule  15c2-ll 
under  the  Act.  During  the  proposed 
extension,  this  review  process  will 
continue  to  be  an  important  component 
of  the  NASD’s  self-regulatory  oversight 
of  broker-dealers’  market  making  in 
unlisted  securities.  The  NASD  also 
expects  to  work  closely  with  the 
Commission  staff  in  developing  further 
enhancements  to  the  Service  to  fulfill 
the  market  structure  requirements 
mandated  by  the  Securities  Enforcement 
Remedies  and  Penny  Stock  Reform  Act 
of  1990  (“Reform  Act”).  The  NASD  notes 
that  implementation  of  the  Reform  Act 
entails  Commission  rulemaking  in 
several  areas,  including  the 
development  of  mechanisms  for 
gathering  and  disseminating  reliable 
quotation/ transaction  information  for 
“penny  stocks.” 

The  NASD  relies  on  sections 
llA(a)(l),  15A(b)  (6)  and  (11),  and 
section  17B  of  the  Act  as  the  statutory 
basis  for  the  instant  rule  change 
proposal.  Section  llA(a)(l)  sets  forth  the 
Congressional  findings  and  policy  goals 
respecting  operational  enhancements  to 
the  securities  markets.  Basically,  the 
Congress  found  that  new  data 
processing  and  communications 
techniques  should  be  applied  to  improve 
the  efficiency  of  maricet  operations, 
broaden  the  distribution  of  market 
information,  and  foster  competition 
among  market  participants.  Section 
15A(b)(6)  requires,  inter  alia,  that  the 
NASD’s  rules  promote  just  and 
equitable  principles  of  trade,  facilitate 
securities  transactions,  and  protect 
public  investors.  Subsection  (11) 
thereunder  authorizes  the  NASD  to 
adopt  rules  governing  the  form  and 
content  of  quotations  for  securities 
traded  over-the-counter  for  the  purposes 
of  producing  fair  and  informative 
quotations,  preventing  misleading 
quotations,  and  promoting  orderly 
procedures  for  collecting  and 
disseminating  quotations.  Finally, 
section  17B  contains  Congressional 
findings  and  directives  respecting  the 
collection  and  distribution  of  quotation 
information  on  low-priced  equity 
seciurities  that  are  neither  Nasdaq  nor 
exchange-listed. 
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The  NASD  gubmits  that  extension  of 
the  Service  through  December  31. 1992  is 
fully  consistent  with  the  foregoing 
provisions  of  the  Act 

B.  Self-Regulatory  Organization’s 
Statement  on  the  Burden  on  Competition 

The  NASD  does  not  believe  any 
burden  will  be  placed  on  competition  as 
a  residt  of  this  filing. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Memb&rs,  Participants,  or  Others 

Comments  were  neither  solicited  oor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

The  NA^  requests  that  the 
Commission  find  good  cause,  pursuant 
to  section  19(bK2}  of  the  Act.  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  its  publication 
in  the  Federal  Register  to  avoid  any 
interruption  of  the  Service.  The  current 
authorization  for  the  Service  extends 
through  October  1, 1992.  Hence,  it  Is 
imperative  that  the  Commission  approve 
the  instant  filing  on  or  before  that  date. 
Otherwise,  the  NASD  will  be  required  to 
suspend  operation  of  the  Service 
pending  Cbtnmission  action  on  the 
proposed  extension. 

The  NASD  believes  that  accelerated 
approval  is  appropriate  to  ensure 
OMitinuity  in  the  ^rvice’s  operation 
pending  a  determination  on  permanent 
status  for  the  Service,  as  requested  in 
File  No.  SR-^IASD-92-7.  Continued 
operation  of  the  Service  will  ensure  the 
availability  of  an  electronic  quotation 
medium  to  support  members  firms’ 
maihet  making  in  approximately  4.100 
unlisted  equity  securities  and  the 
widespread  dissemination  of  quotation 
information  on  these  securities.  The 
Service's  (^ration  also  expedites  price 
discovery  and  facilitates  the  execution 
of  customer  orders  at  the  best  available 
price.  From  a  regulatory  standpoint,  the 
NASD’s  capture  of  quotation  data  from 
participating  market  makers 
supplements  the  price  and  volume  data 
reported  by  member  firms  pursuant  to 
section  2  of  Schedule  H  to  the  NASD  By- 
Laws. 

The  Commission  finds  that  approval 
of  this  proposed  rule  change  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder,  and,  in 
particular,  with  the  requirements  of 
section  15A(b)(ll)  of  the  Act.  which 
provides  that  the  rules  of  the  NASD 
relating  to  quotations  must  be  designed 


to  produce  fair  and  informative 
quotations,  prevent  fictitious  or 
misleading  quotations,  and  promote 
orderly  procedures  for  collecting, 
distributing,  an  pubhshing  quotations. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publishing  notice  of  the  filing  thereof. 
Accelerated  approval  of  the  NASD’s 
proposal  is  appropriate  to  ensure 
continuity  in  the  Service’s  operation  as 
an  electronic  quotation  medium  that 
supports  NASD  members*  nmrket 
making  in  these  securities  and  that 
facilitates  price  discovery  and  the 
execution  of  customer  orders  at  the  best 
available  price.  Additionally,  continued 
operation  of  the  Service  will  materially 
assist  the  N.^SD's  surveillance  of 
trading  in  unlisted  securities  that  are 
eligible  and  quoted  in  the  Service. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  StreeL  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  pr(q>osed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspecticm  and  copying  in  the 
Commission’s  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  28. 1992. 

It  is  therefore  ordered,  pursuant  to  . 
section  19(b)(2)  of  die  Act.  that  the 
proposed  rule  change  be,  and  hereby  is. 
approved  for  a  three  month  period, 
inclusive  of  December  31, 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation.pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 

lonathan  G.  Katz. 

Secretary. 

(FR  Doc.  92-24329  Filed  10-6-92:  8:45  am) 
BILLING  CODE  8010-0t-H 


Sei^Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

October  1. 1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(‘‘Commission”)  pursuant  to  section 
12(f)(lKB)  of  the  Securities  Exdiange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities; 

Nuveen  Select  Maturities  Municipal  Fund 
Shares  of  Beneficial  Interest.  $.01  Par  Value 
(File  No.  7-0199) 

Real  Estate  Investment  Trust  of  California 
Common  Stock.  No  Par  Value  (File  No.  7- 

9200) 

Medchem  Products,  Inc. 

Common  Stock,  ^.01  Par  Value  (File  No.  7- 

9201) 

Intercapital  Quality  Municipal  Income  Trust 
Common  Shares  of  Beneficial  Interest.  $.01 
Par  Value  (File  No.  7-9202) 

Heller  Financial.  Inc. 

Pc  Cum.  Perpetual  Senior  Pfd  Stock 
Series  A  $>^01  Par  Value  (File  No.  7-0203) 
Income  Opportunities  Fund  1999,  Lac. 

Common  Stock,  $.10  Par  Value  (File  No.  7- 

9204) 

Tommy  Hilfiger  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 

9205) 

John  Alden  Financial  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 

9206) 

Royal  Bank  of  Scotland  Group  Pic 
American  Depositary  Shares  Series  C  (File 
No.  7-9207) 

USX  Delhi  Group 

Commcm  Stock.  $1.00  Par  Value  (File  No. '  - 
9208} 

Georgia  Power  Company 
$1.9375  Class  A  Pfd  Stock.  No  Par  Value 
(File  No.  7-9209) 

Servico,  Inc. 

Common  Slock,  $0D1  Par  Value  (File  No.  7- 
9210) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consoKdated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  23. 1992, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street.  NW.,  Washington.  DC 
20549.  Following  this  opportunity  few 
hearing,  the  Commission  will  approve, 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
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consistent  with  the  maintenance  of  fair 
and  orderiy  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ,, 

(onathan  G.  Katz, 

Secretary. 

[FR  Doc.  92-24284  Filed  10-8-92;  8:45  am) 
8ILIJNQ  CODE  WtO-OI-M 


[Rel.  No.  10-18986;  811-29721 

AMC  Investors,  Inc.;  Application  for 
Deregistration 

September  30, 1992. 

AGENCY:  Seciuities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  “Act"). 


APPUCANT:  AMC  Investors,  Inc. 

(“AMC”). 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant  ' 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  July  13, 1992,  and  amended  on 
September  14, 1992. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  die  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  26, 1992,  and  should  be  * 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  afHdavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant  c/o  LEVCO,  Plaza  46,  West 
Paterson,  New  Jersey  07422. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marc  Duffy,  Staff  Attorney,  (202)  272- 
2511,  or  C.  David  Messman,  Branch 
Chief.  (202)  272-3018  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 


may  be  obtained  for  a  fee  from  the 
SEC’s  Public  Reference  Branch. 

Applicant’s  Representations 

1.  AMC  is  a  diversified  closed-end 
management  investment  company 
incorporated  under  the  laws  of  New 
York.  In  December,  1979,  AMC  (then 
known  as  Aberdeen  Manufacturing 
Corporation)  sold  substantially  all  of  its 
assets  to  Henry  Crown  and  Company 
for  approximately  $18.7  million. 

Following  this  transaction,  AMC  made  a 
cash  tender  offer  for  its  securities.  As  a 
result  of  the  asset  sale  and  tender  offer, 
several  members  of  the  same  family, 
who  had  owned  approximately  50%  of 
the  outstanding  AMC  shares  prior  to  the 
asset  sale,  became  the  owners  of 
approximately  93%  of  the  AMC  common 
shares  outstanding  following  the  tender 
offer.  On  March  26, 1980,  AMC 
registered  with  the  SEC  as  a  closed-end 
management  investment  company. 

2.  On  January  2. 1992,  AMC  and  T. 
Rowe  Price  Tax-Free  High  Yield.  Inc. 
(“TRP”)  entered  into  an  Agreement  and 
Plan  of  Reorganization  (the  "Plan”).  The 
Plan  called  for  AMC  to  transfer 
substantially  all  of  its  assets  to  TRP, 
other  than  Washington  Public  Power 
Supply  System  Generating  Facilities 
Revenue  Bonds  Nuclear  Projects  Nos.  4 
and  5  in  aggregate  market  value  of 
$117,686  owned  by  AMC  (the  "WPPSS 
Bonds”).  AMC  agreed  to  transfer  the 
WPPSS  Bonds  to  a  liquidating  trust  (the 
“Liquidating  Trust”)  for  the  benefit  of 
AMC’s  shareholders. 

3.  On  February  28. 1992,  the  board  of 
directors  of  AMC  approved  the  Plan  and 
the  transfer  of  the  WPPSS  Bonds  to  the 
Liquidating  Trust.  On  March  13, 1992,  a 
Prospectus/Proxy  Statement  related  to 
the  Plan  and  the  transfer  of  the  WPPSS 
Bonds  was  mailed  to  AMC’s 
shareholders  and  was  filed  with  the 
SEC.  On  April  13, 1992,  the  holders  of 
over  two-thirds  of  AMC’s  shares 
approved  the  Plan  and  the  transfer  of 
the  WPPSS  Bonds. 

4.  As  of  the  close  of  business  on  April 
10. 1992,  the  day  AMC  last  valued  its 
portfolio.  AMC  had  outstanding  688,281 
shares  with  a  total  net  asset  value  of 
$8,478,972  and  a  net  asset  value  per 
share  of  $12.32.  On  April  13, 1992,  AMC 
transferred  substantially  all  of  its  assets 
to  TRP,  other  than  the  WPPSS  Bonds 
(the  "Reorganization”).  On  this  same 
date,  AMC  transferred  all  of  its  right, 
title,  and  interest  in  and  to  the  WPPSS 
Bonds  to  the  Liquidating  Trust.  As  a 
result  of  the  Reorganization,  AMC’s 
shareholders  received  TRP  shares 
having  a  net  asset  value  equal  to  the  net 
asset  value  of  their  AMC  shares 
transferred  to  TRP.  AMC  also  retained 


sufficient  cash  to  pay  any  remaining 
expenses  related  to  the  Reorganization. 

5.  AMC  is  a  member  of  the  plaintiff 
class  in  lawsuits  filed  against  various 
parties  alleging  violations  of  the  federal 
and  state  securities  laws  in  connection 
with  the  sale  of  WPPSS  Bonds  (the 
“WPPSS  Lawsuits”).  A  settlement  has 
been  reached  in  the  WPPSS  Lawsuits 
and,  in  February,  1992,  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit 
affirmed  the  settlement.  Once  all 
available  rights  of  appeal  to  the 
settlement  have  been  exhausted,  AMC 
shareholders  are  expected  to  receive 
approximately  $200,000.  No 
determination  has  been  reached, 
however,  regarding  the  amount  of  funds, 
if  any,  which  ultimately  will  be 
allocated  to  AMC’s  shareholders.  AMC 
created  the  Liquidating  Trust  to  hold  the 
WPPSS  Bonds  and  to  collect  any 
amounts  to  be  paid  to  its  shareholders  in 
settlement  of  the  WPPSS  Lawsuits.  The 
Liquidating  Trust  shall  terminate  upon 
the  earlier  of  payment  to  AMC’s 
shareholders  on  a  pro  rata  basis  of  the 
moneys  in  the  Liquidating  Trust, 
distribution  to  AMC’s  shareholders  of 
the  WPPSS  Bonds  on  a  pro  rata  basis,  or 
expiration  of  the  term  of  the  Liquidating 
Trust,  which  is  April  13, 1995. 

6.  AMC  was  contingently  liable  on 
certain  leases  related  to  the  sale  of  its 
former  business  in  1979.  In  connection 
with  the  Reorganization,  certain  of 
AMC’s  shareholders  agreed  to 
indemnify  TRP  for  these  contingent 
liabilities. 

7.  Each  party  was  responsible  for  its 
own  expenses  in  connection  with  the 
Reorganization.  ANIC  incurred 
approximately  $193,000  in  expenses  in 
connection  with  the  Plan  and 
Reorganization.  Such  expenses 
consisted  of  approximately  $120,000  for 
legal  fees,  $44,000  for  accounting  fees, 
$18,000  for  officers’  salaries,  and  $11,000 
for  office  expenses. 

8.  AMC  has  no  shareholders  and  is 
not  a  party  to  any  litigation  or 
administrative  proceedings  except  the 
WPPSS  Lawsuits.  Except  for  any 
distributions  that  may  be  made  pursuant 
to  the  terms  of  the  Liquidating  Trust, 
there  are  no  shareholders  to  whom 
distribution  in  complete  liquidation  of 
their  interest  have  not  been  made.  AMC 
is  not  engaged  in,  nor  does  it  propose  to 
engage,  in,  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

9.  AMC  filed  a  Certificate  of 
Dissolution  with  the  State  of  Maryland 
on  June  30. 1992. 
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For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-24285  Filed  10-6-92;  8:45  am] 
BHJJNG  CODE  8010-01-«l 


[Release  No.  IC-18991;  RIe  No.  812-8046] 

American  Skandia  Life  Assurance 
Corporation,  et  al. 

September  30, 1992. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "Commission”  or  the 
"SEC”). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  “1940  Act"). 

APPLICANTS:  American  Skandia  Life 
Assurance  Corporation  (“Skandia  Life"), 
American  Skandia  Life  Assurance 
Corporation  Separate  Account  E  (the 
"Account”),  and  Skandia  Life  Equity 
Sales  Corporation  (“SLESCO”). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  for 
exemptions  from  sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  the  deduction 
of  a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Account,  which 
funds  flexible  premium  tax  deferred 
variable  annuity  contracts  (the 
"Contracts”). 

FILING  DATES:  The  application  was  filed 
on  August  14, 1992,  and  amended  on 
September  14, 1992. 

HEARING  OR  NOTIRCATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  26, 1992,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549. 

Applicants,  c/o  American  Skandia  Life 
Assurance  Corporation,  One  Corporate 
Drive,  Shelton,  Connecticut  06484. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  Christopher  Sprague,  Senior  Counsel, 


at  (202)  504-2802,  or  Michael  V.  Wible, 
Special  Counsel,  at  (202)  272-2060, 

Office  of  Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission’s  Public  Reference  Branch. 

Applicant’s  Representations 

1.  Skandia  Life  is  a  stock  life 
insurance  company  that  was 
incorporated  in  1969  under  the  laws  of 
Connecticut.  It  is  engaged  principally  in 
the  sale  of  annuities.  On  May  25, 1988, 
all  the  issued  and  outstanding  stock  of 
Skandia  Life  was  acquired  by  Skandia 
U.S.  Investment  Holding  Corporation, 
whose  indirect  parent  is  Skandia  Group 
Insurance  Company  Ltd. 

2.  The  Account  was  established  by 
Skandia  Life  as  a  separate  account 
under  the  laws  of  Connecticut  on  August 
5, 1992,  pursuant  to  a  resolution  of 
Skandia  Life’s  Board  of  Directors.  The 
Account  is  being  registered  under  the 
1940  Act  as  a  unit  investment  trust,  and 
is  the  funding  vehicle  for  the  Contracts. 
No  sales  load  is  imposed  on  purchases 
or  redemptions  of  the  Contracts. 

3.  SLESCO,  a  wholly-owned 
subsidiary  of  Skandia  U.S.  Investment 
Holding  Corporation,  will  ser\’e  as  the 
distributor  and  principal  underwriter  of 
the  Contracts,  and  will  bear  the  costs  of 
such  distribution.  SLESCO  is  registered 
under  the  Securities  exchange  Act  of 
1934  as  a  broker-dealer  and  is  a  member 
of  the  National  Association  of  Securities 
Dealers,  Inc. 

4.  The  Contracts  are  flexible  premium 
tax  deferred  variable  annuity  contracts. 
A  contract  owner  can  allocate  purchase 
payments  to  one  or  more  subaccounts  of 
the  Account,  each  of  which  will  invest  in 
shares  of  a  portfolio  of  the  Galaxy  VIP 
Fimd  (the  “Fund”).  The  Fund  is  an  open- 
end  management  investment  company 
that  presently  offers  four  portfolios: 
Equity  Growth,  High-Quality  Bond, 
Money  Market,  and  Asset  Allocation. 

5.  Skandia  Life  will  deduct  from  the 
Account’s  assets,  on  a  daily  basis,  an 
administration  fee  equal  to  0.15%  per 
annum  of  the  average  daily  total  value 
of  the  Account.  Skandia  Life  will  deduct 
an  annual  maintenance  fee  equal  to  the 
lesser  of  $30  or  2%  of  Account  Value 
prior  to  the  Annuity  Date  and  upon 
surrender  if  the  Account  Value  is  less 
than  $50,000  for  certain  maintenance 
services  it  provides  to  Contractowners. 
The  maintenance  fee  is  deducted  from 
each  of  the  Contract  owner’s  sub¬ 
accounts  according  to  the  ratio  that  the 
value  of  such  sub-account  bears  to  the 
owner’s  total  Contract  value.  Skandia 
Life  believes  that  the  administration  fee 


and  maintenance  fee  will  not  be  greater 
than  its  total  anticipated  costs.  Skandia 
Life  also  will  charge  a  $25  set-up  fee  if 
the  initial  purchase  payment  is  less  than 
$10,000. 

6.  No  deduction  or  charge  will  be 
made  from  purchase  payments  for  sales 
or  distribution  expenses,  or  upon 
withdrawal,  surrender,  or  annuitization. 
Distribution  expenses  for  the  Contracts 
are  anticipated  to  be  less  than  those 
incurred  with  respect  to  other  annuities 
sold  by  Skandia  Life.  Skandia  Life  may 
or  may  not  recover  its  distribution 
expenses  depending  upon  its  mortality 
and  expense  experience. 

7.  A  mortality  and  expense  risk  charge 
equal  to  an  annual  rate  of  0.40%  of  the 
net  asset  value  of  the  Accoimt  will  be 
deducted  daily  from  the  Account’s  net 
assets.  Of  that  amount,  approximately 
0.30%  is  allocable  to  Skandia  Life’s 
assumption  of  mortality  risks  and  0.10% 
is  allocable  to  Skandia  Life’s 
assumption  of  expense  risks.  Where  a 
life  annuity  payment  option  is  selected, 
the  mortality  risk  borne  by  Skandia  Life 
arises  by  virtue  of  minimum  annuity 
rates  incorporated  in  the  Contracts 
which  cannot  be  changed,  and  the 
provision  of  the  minimum  death  benefit 
guarantee  for  deaths  occurring  prior  to 
annuitization.  The  expense  risk 
undertaken  by  Skandia  Life  is  that  the 
administration  and  maintenance  fees, 
which  may  not  be  increased  for  current 
Contract  owners,  may  be  insufficient  to 
cover  Skandia  Life’s  actual  costs  of 
maintaining  the  Contracts  and  the 
Account.  If  the  0.40%  charge  proves 
more  than  sufficient  to  cover  such 
mortality  and  expense  risks,  the  excess 
will  result  in  a  profit  to  Skandia  Life. 
Any  such  profit,  as  well  as  any  other 
profit  realized  by  Skandia  Life  and  held 
in  its  general  account  (which  supports 
insurance  and  annuity  obligations), 
would  be  available  for  any  proper 
corporate  purpose,  including,  but  not 
limited  to,  payment  of  sales  and 
distribution  expenses. 

Applicants’  Legal  Analysis 

8.  Applicants  request  an  exemption 
from  sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  to  the  extent  relief  is 
necessary  to  permit  the  deduction  of  the 
mortality  and  expense  risk  charge  from 
the  assets  of  the  Account.  Section 
27(c)(2)  of  the  1940  Act  prohibits  any 
registered  investment  company  issuing 
periodic  payment  plan  certificates,  and 
any  depositor  of  or  underwriter  for  such 
company,  from  selling  any  such 
certificate  unless,  among  other  things, 
the  proceeds  of  all  payments  on  such 
certificates  (excluding  sales  loads)  are 
held  by  a  qualified  trustee  or  custodian 
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under  an  indenture  or  agreement 
containing,  in  substance,  the  provisions 
required  by  sections  26(a)(2)  and  26(a)(3) 
for  trust  indentures  of  unit  investment 
trusts.  Among  the  provisions  required  to 
be  included  in  such  an  indenture  or 
agreement  is  the  proviso  in  section 
26(a)(2)(C)  that  permits  the  trustee  or 
custodian  to  deduct  from  the  assets  of 
the  trust  as  an  expense  only 
bookkeeping  and  other  administrative 
services  charges  not  exceeding  such 
reasonable  amount  as  the  Commission 
may  prescribe.  Thus,  the  proposed 
mortality  and  expense  risk  charge  is  not 
the  type  of  expense  permitted  by  section 
26(a)(2)(C),  and  Applicants  therefore 
seek  an  o^er  of  exemption. 

9.  Skandia  Life  represents  that  the 
charge  of  0.40%  for  the  mortality  and 
expense  risks  it  assumes  is  within  the 
range  of  industry  practice  with  respect 
to  comparable  annuity  products.  This 
representation  is  based  on  Skandia 
Life's  analysis  of  publicly  available 
information  about  similar  industry 
products,  taking  into  consideration  such 
factors  as  current  charge  levels,  the 
existence  of  charge  level  guarantees, 
and  guaranteed  annuity  rates.  Skandia 
Life  will  maintain  at  its  administrative 
offices,  available  to  the  Commission,  a 

;  memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of,  its 
comparative  survey. 

10.  Applicants  acknowledge  that  if  a 
profit  is  realized  from  the  mortality  and 
expense  risk  charge,  all  or  a  portion  of 
such  profit  may  be  viewed  as  being 
offset  by  distribution  expenses.  Skandia 
Life  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Account  and  the  Contract 
owners.  The  basis  for  such  conclusion  is 
set  forth  in  a  memorandum,  which  will 
be  maintained  by  Skandia  Life  at  its 
administrative  offices  and  will  be 
available  to  the  Conunission. 

11.  Skandia  Life  represents  that  the 
Account  will  only  invest  in  management 
investment  companies  which  undertake 
to  have  boards  of  directors  or  trustees,  a 
majority  of  whom  are  not  "interested 
persons”  of  such  companies,  approve 
any  plan  adopted  under  Rule  12b-l 
under  the  1940  Act. 

Conclusion 

12.  Applicants  assert  that  for  the 
reasons  and  upon  the  facts  set  forth 
above,  the  requested  exemption  fi'om 
sections  28(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  is  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 

I  fairly  intended  by  the  policy  and 

^  provisions  of  the  1940  Act. 

(! 


I 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-24332  Filed  10-6-92;  8:45  am) 
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Flagship  Tax  Exempt  Funds  Trust,  et 
aL;  Notice  of  Application 

October  1, 1992. 

AGENCY:  Securities  and  Exchange 
Commission  (the  “SEC"  or 
"Commission"). 

action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  “Act"). 

APPLICANTS:  Flagship  Tax  Exempt  Funds 
Trust,  Flagship  Pennsylvania  Triple  Tax 
Exempt  Fund,  Flagship  Admiral  Funds 
Inc.,  (the  “Funds”),  Flagship  Financial 
Inc.  (the  “Advisor"),  and  Flagship  Funds 
Inc.  (the  “Distributor”). 

RELEVANT  1940  ACT  SECTIONS: 
Conditional  order  requested  under 
section  6(c)  for  an  exemption  from  the 
provisions  of  section  2(a)(32),  2(a)(35), 
18(f).  18(g).  18(i).  22(c),  and  22(d)  of  the 
Act  and  ride  22c-l  thereunder. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  a  conditional  order  permitting  the 
Funds,  series  of  the  Funds,  and  certain 
future  series  and  funds  to:  (a)  Issue  four 
classes  of  shares  representing  interests 
in  the  same  portfolio  of  securities  and 
(b)  assess  and,  under  certain 
circumstances,  waive  a  contingent 
deferred  sales  load  on  certain 
redemptions  of  the  shares  of  two  of  the 
classes. 

RUNG  DATES:  The  application  was  filed 
on  March  l9, 1992  and  amended  on  July 

20. 1992,  August  25, 1992,  and  September 

25. 1992. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  26, 1992,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 


ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  One  First  National  Plaza. 

130  W.  Second  Street.  Dayton,  Ohio 
45402-1506. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026,  or  Elizabeth  G.  Osterman, 
Branch  Chief,  at  (202)  272-3016  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicants  seek  a  conditional  order 
under  section  6(c)  of  the  Act  on  behalf  of 
the  Funds  and  any  future  sub-trust  or 
series  of  the  Funds,  or  any  future 
registered  open-end  investment 
companies  and  any  future  sub-trust  or 
series  thereof  that  are  part  of  the  same 
“group  of  investment  companies,”  as 
defined  in  rule  lla-3  under  the  Act,  and 
(a)  whose  investment  adviser  (i)  is  the 
Adviser  or  (ii)  directly  or  indirectly 
controls,  controlled  by,  or  under 
common  control  with  the  Adviser,  (b) 
whose  principal  underwriter  is  the 
Distributor  or  is  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  the  Distributor,  (c) 
that  hold  themselves  out  to  investors  as 
being  related  for  purposes  of  investment 
and  investor  serv'ices,  and  (d)  whose 
shares  are  divided  into  up  to  four 
classes  of  securities  whose  sales  load, 
contingent  deferred  sales  load  (“CDSL"), 
rate  of  distribution  fees,  exchange 
privileges,  conversion  feature,  and 
differences  in  voting  rights  are 
substantially  identical  to  those 
applicable  to  the  Class  A  shares.  Class 
B  shares,  Class  C  shares,  and  Class  D 
shares,  described  below.  Any  such 
series  or  investment  company  will  be 
subject  to  each  of  the  conditions 
contained  in  the  application. 

2. - The  Funds  are  open-end 
management  investment  companies 
registered  under  the  Act  The  Adviser 
acts  as  the  Funds’  investment  adviser. 
The  Distributor  acts  as  principal 
underwriter  of  the  Funds’  shares.  The 
shares  of  each  of  the  Funds’  series  are  ^ 
currently  offered  at  net  asset  value  plus 
a  front-end  sales  load.  In  addition,  the 
Funds  have  each  adopted  a  distribution 
plan  pursuant  to  rule  12b-l  under  the 
Act. 


*  Any  description  or  representation  regardins  a 
"series'*  of  any  of  the  Funds  also  refers  to  any  of  the 
Funds  whidi  do  not  have  separate  series 
outstanding. 
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3.  Applicants  propose  to  establish  a 
multiple  distribution  system  (the 
“Multiple  Distribution  System”) 
enabling  each  of  the  Funds’  series  to 
offer  four  classes  of  shares  and  to 
assess  and,  under  certain  circumstances, 
waive  a  CDSL  on  certain  redemptions  of 
Class  B  and  Class  C  shares. 

A.  The  Multiple  Distribution  System 

1.  Under  the  Multiple  Distribution 
System,  all  of  their  current  shares 
outstanding  of  each  series  of  the  Fimds 
will  be  redesignated  as  "Class  A” 
shares.  In  addition,  each  series  will 
create  up  to  three  additional  classes  of 
shares,  referred  to  herein  as  "Class  B,” 
"Class  C,”  and  “Class  D.” 

2.  Class  A  shares  will  be  sold  at  net 
asset  value  plus  a  front-end  sales  load. 
The  sales  load  will  be  subject  to 
reductions  for  larger  purchases  under  a 
combined  purchase  privilege,  imder  a 
right  of  accumulation,  or  under  a  letter 
of  intent.  The  sales  load  will  be  subject 
to  other  reductions  permitted  by  section 
22(d)  of  the  Act  and  set  forth  in  the 
Funds’  prospectuses.  Pursuant  to  the 
Funds’  12b-l  distribution  plan,  the  Funds 
will  be  able  to  spend  up  to  .40%  per  year 
of  the  average  daily  net  assets 
attributable  to  the  Fimds’  Class  A 
shares  for  distribution-related  expenses. 

3.  Class  B  shares  will  be  sold  at  net 
asset  value  per  share  without  the 
imposition  of  a  sales  load  at  the  time  of 
purchase  (the  "Deferred  Option”).  Up  to 
1%  per  year  of  the  average  daily  net 
assets  attributable  to  the  Class  B  shares 
will  be  subject  to  the  Funds’  12b-l 
distribution  plan.  An  investor’s  proceeds 
from  a  redemption  of  Class  B  shares 
made  within  a  speciHed  period  of  years 
following  their  purchase  (which  will  be 
at  least  four  years  but  will  not  exceed 
ten  years)  generally  will  be  subject  to  a 
CDSL  payable  to  the  Distributor.  The 
CDSL  is  expected  to  range  from  3%  to 
6%  on  Class  B  shares  redeemed  during 
the  first  year  after  purchase  and  will  be 
reduced  each  year  over  the  applicable 
CDSL  period. 

4.  Class  C  shares  will  be  sold  at  net 
asset  value  without  the  imposition  of  a 
front-end  sales  load  (the  "Level-Load 
Option”).  An  investor’s  proceeds  from  a 
redemption  of  Class  C  shares  made 
within  one  year  of  the  date  of  purchase 
will  be  subject  to  a  CDSL  of  1%,  with  no 
CDSL  charged  for  any ’redemptions  after 
one  year.  Up  to  1%  per  year  of  the 
average  daily  net  assets  attributable  to 
the  Class  C  shares  will  be  subject  to  the 
Funds’  12b-l  distribution  plan. 

5.  Class  D  shares  will  be  sold  to 
institutional  investors  without  a  front- 
end  sales  load,  a  CDSL,  or  a  rule  I2l>-1 
fee  (the  “No  Fee/No  Load  Option”). 


6.  All  Class  B  shares,  other  than  those 
purchased  through  the  reinvestment  of 
dividends  and  distributions, 
automatically  will  convert  to  Class  A 
shares  after  a  certain  number  of  years 
(which  shall  be  at  least  four  but  not 
more  than  ten  years)  after  the  end  of  the 
calendar  month  in  which  the 
shareholder’s  order  to  purchase  was 
accepted.  Shares  purchased  through  the 
reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of  Class  B 
shares  will  be  treated  as  Class  B  shares 
for  purposes  of  determining  the 
applicable  distribution  fee.  For  purposes 
of  conversion  to  Class  A  shares, 
however,  such  Class  B  shares  will  be 
considered  to  be  held  in  a  separate  sub¬ 
account.  Each  time  any  Class  B  shares 
in  the  shareholders’s  account,  other  than 
those  in  the  sub-account,  convert  to 
Class  A  shares,  a  proportionate  number 
of  Class  B  shares  in  the  sub-account 
also  will  convert  to  Class  A  shares. 

7.  All  expenses  incurred  by  each 
series  of  the  Funds  will  be  allocated 
daily  to  each  class  of  shares  based  on 
the  percentage  of  net  assets  at  the 
beginning  of  the  day,  except  for  the 
distribution  expenses  incurred  pursuant 
to  the  Fund’s  rule  12b-l  distribution 
plan,  and  the  incremental  transfer 
agency  costs  to  be  borne  by  the  Class  B 
shares  and  the  Class  C  shares.  Because 
of  the  additional  expenses  borne  by 
Class  B  shares  and  Class  C  shares,  the 
net  income  attributable  to  and  the 
dividends  payable  on  Class  B  shares 
and  Class  C  shares  may  be  lower  than 
the  net  income  attributable  to  and  the 
dividends  payable  on  Class  A  shares 
and  Class  D  shares.  As  Class  D  shares 
have  no  Rule  12b-l  Plan  or  sales  loads, 
the  income  attributable  to  Class  D 
shares  will  not  be  lower  than  on  Class  A 
shares  and  is  expected  to  be  higher  than 
that  of  Class  B  and  Class  C  shares. 

8.  Class  A  shares  of  each  series  of  the 
Funds  will  be  exchangeable  for  shares 
of  the  other  funds  which  are  sold  subject 
to  a  front-end  sales  load,  and  for  shares 
of  money  market  funds  distributed  by 
the  Distributor  that  offer  an  exchange 
privilege.  Shareholders  of  other  funds 
sponsored  by  the  Distributor  that  are 
sold  subject  to  a  front-end  sales  load  (or 
a  holder  of  money  market  fund  shares 
acquired  through  an  exchange  of  such 
shares  were  such  funds  to  be  offered) 
and  offer  an  exchange  privilege  will  be 
able  to  exchange  their  shares  for  Class 
A  shares  of  any  series  of  the  Funds. 
Class  B  shares  of  any  series  of  the 
Funds  will  be  exchangeable  only  for 
shares  offered  pursuant  to  a  Deferred 
Opfron  by  any  other  series  or  fund  in  the 
complex  which  offers  an  exchange 
privilege.  Class  C  shares  of  any  series  of 
the  Funds  will  be  exchangeable  only  for 


shares  offered  pursuant  to  a  Level-Load 
Deferred  Option  by  any  other  series  or 
fund  in  the  complex  which  offers  an 
exchange  privilege.  Similarly,  Class  D 
shares  of  any  series  of  the  Funds  will  be 
exchangeable  only  for  shares  offered 
pursuant  to  a  No  Fee/No  Load  Option 
by  any  other  series  or  fund  in  the 
complex  which  offers  an  exchange 
privilege.  The  exchange  privilege  for  all 
classes  of  shares  of  the  Funds  will 
comply  with  the  provisions  of  rule  lla-3 
under  the  Act. 

B.  The  CDSL 

1.  The  Class  B  shares  and  Class  C 
shares  will  be  sold  subject  to  a  CDSL. 
The  amount  of  the  CDSL  charged  will 
vary  depending  on  the  length  of  time 
shares  have  been  held  and  the  net  asset 
value  of  the  shares  at  the  time  of 
redemption.  The  amount  of  any  CDSL 
will  be  calculated  as  the  lessor  of  the 
amount  that  represents  a  specified 
percentage  of  the  net  asset  value  of  the 
shares  at  the  time  of  purchase,  or  the 
amount  that  represents  a  specified 
percentage  of  the  net  asset  value  of  the 
shares  at  the  time  of  redemption. 

2.  The  CDSL  will  not  be  imposed  on 
redemptions  of  (a)  Class  B  shares 
purchased  more  than  ten  years  prior  to 
their  redemption  or  Class  C  shares 
purchased  more  than  one  year  prior  to 
their  redemption  (the  “CDSL  Period”), 

(b)  Class  B  shares  or  Class  C  shares 
derived  from  the  reinvestment  of 
distributions,  or  (c)  an  amount  which 
represents  an  increase  in  the  value  of 
the  shareholder’s  account  resulting  from 
capital  appreciation  above  the  amount 
paid  for  shares  purchased  during  the 
CDSL  period.  In  determining  whether  a 
CDSL  is  applicable,  it  will  assumed 
that  a  redemption  is  made  first  of  Class 
B  or  Class  C  shares  derived  from 
reinvestment  of  dividends  and 
distributions,  second  of  Class  B  or  Class 
C  shares  held  for  a  period  longer  than 
the  CDSL  Period,  third  of  any  Class  A 
shares  in  the  shareholder’s  Fund 
account,  and  fourth  of  Class  B  or  Class 
C  shares  held  for  a  period  not  longer 
than  the  CDSL  Period. 

3.  The  Funds  propose  to  waive  the 
CDSL  on  redemptions  of  Class  B  or 
Class  C  shares  (a)  following  the  death  of 
a  shareholder  and  (b)  with  respect  to 
distributions  from  an  Individual 
Retirement  Account,  a  custodial  account 
maintained  pursuant  to  Section  403(b)(7) 
of  the  Internal  Revenue  Code  (the 
"Code”),  or  a  qualified  pension  or  profit- 
sharing  plan,  (i)  in  connection  with  a 
lump-sum  or  other  distribution  after 
attaining  age  SOVis  or,  in  the  case  of  a 
qualified  pension  or  profit-sharing  plan, 
after  termination  of  employment  after 
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age  55,  (ii)  on  any  redemption  which 
results  from  the  tax-free  return  of  an 
excess  contribution  pursuant  to  section 
408(d)(4)  or  (5)  of  the  Code,  (iii)  on  the 
return  of  excess  deferral  amounts 
pursuant  to  section  401(i)(8)  or  402(g)(2) 
of  the  Code,  or  (iv)  from  the  death  or 
disability  of  the  employee. 

4.  If  a  series  waives  or  reduces  the 
CDSL,  such  waiver  or  reduction  will  be 
uniformly  applied  to  all  Class  B  or  Class 
C  shareholders,  respectively,  of  such 
series.  In  waiving  or  reducing  a  CDSL, 
the  Funds  will  comply  with  the 
requirements  of  rule  22d-l  under  the  Act 
as  if  such  CDSL  were  a  sales  load. 

5.  If  the  trustees  or  directors  of  the 
Funds  determine  to  discontinue  the 
waiver  of  the  CDSL,  the  disclosure  in 
the  affected  Fund’s  prospectus  will  be 
appropriately  revised.  Class  B  shares 
and  Class  C  shares  purchased  prior  to 
the  termination  of  such  waiver  will  be 
able  to  have  the  CDSI  waived  as 
provided  in  that  Fimd’s  prospectus  at 
the  time  of  the  purchase  of  such  shares. 
Any  changes  in  the  annual  rate  of 
reduction  with  respect  to  the  CDSL  or 
any  variation  in  the  period  over  which 
the  CDSL  is  charged  will  be  reflected  in 
the  affected  Funds’  prospectus,  and  any 
such  change  or  changes  will  not  affect 
shares  that  have  already  been  issued. 

Applicants’  Legal  Analysis 

A.  The  Multiple  Distribution  System 

1.  Applicants  seek  an  exemption  from 
sections  18(g),  18(f)(1),  and  18(i)  of  the 
Act  to  the  extent  the  Multiple 
Distribution  System  may  result  in  the 
issuance  and  sale  of  a  senior  security,  as 
defined  by  section  18(g),  which  would 
be  prohibited  by  section  18(f)(1),  and  to 
the  extent  the  allocation  of  voting  rights 
under  the  Multiple  Distribution  System 
may  violate  the  provisions  of  section 
18(i).  The  proposal  does  not  involve 
borrowings  and  will  not  affect  the 
Funds’  assets  or  reserves.  Nor  will  the 
proposed  arrangement  increase  the 
speculative  character  of  the  shares  of 
the  Funds  since  all  shares  will 
participate  equally  as  a  class  in  all  of  a 
Fund’s  income  and  expenses  with  the 
exception  of  the  differing  rule  12b-l 
distribution  expenses  and  transfer 
agency  costs. 

2.  Applicants  believe  that  the  issuance 
and  sale  of  each  class  of  shares  by  the 
Funds  will  better  enable  the  Funds  to 
meet  the  competitive  demands  of 
today’s  hnancial  services  industry  and 
that  the  Multiple  Distribution  System 
will  both  facilitate  the  distribution  of 
their  securities  and  provide  investors 


with  a  choice  as  to  the  appropriate 
method  of  purchasing  shares  without 
assuming  excessive  accounting  and 
bookkeeping  costs  or  unnecessary 
investment  risks.  In  addition,  applicants 
believe  owners  of  all  classes  of  shares 
may  be  relieved  of  a  portion  of  the  fixed 
costs  normally  associated  with  mutual 
funds  since  such  costs  will,  potentially, 
be  spread  over  a  great  number  of  shares 
than  they  would  be  otherwise.  Finally, 
the  conversion  feature  will  beneHt  long¬ 
term  Class  B  shareholders  by  relieving 
them  from  most  of  the  biu'den  of 
distribution-related  expenses. 

3.  Applicants  believe  that  the 
allocation  of  expenses  and  voting  rights 
relating  to  the  rule  12b-l  distribution 
plans  in  the  manner  described  above  is 
equitable  and  would  not  discriminate 
against  any  group  of  shareholders.  In 
addition,  the  proposed  arrangement 
should  not  give  rise  to  any  conflict  of 
interest  because  the  rights  and 
privileges  of  each  class  of  shares  are 
substantially  identical  and  the  interests 
of  each  respective  class  of  shareholders 
will  be  adequately  protected  since  the 
rule  12b-l  plans  will  conform  to  the 
requirements  of  rule  12b-l,  including  the 
requirement  that  the  plans  be  approved 
and  continued  on  an  annual  basis  by  the 
trustees  or  directors  of  the  Funds. 

4.  Applicants  argue  that  investors  will 
not  be  given  misleading  impressions  as 
to  the  safety  or  risk  of  any  classes  of 
shares  because  each  class  of  shares  will 
be  redeemable  at  all  times.  No  class  of 
shares  will  have  any  preference  or 
priority  over  any  other  class  in  the  Fund 
in  the  usual  sense  (that  is,  no  class  will 
have  distribution  or  liquidation 
preference  with  respect  to  particular 
assets,  no  class  will  have  any  right  to 
require  that  lapsed  dividends  be  paid 
before  dividends  are  declared  on  the 
other  classes,  and  no  class  will  be 
protected  by  any  reserve  or  other 
account).  The  similarities  and  the 
dissimilarities  of  the  classes  will  be  fully 
disclosed  in  the  Funds’  prospectuses 
and  statements  of  additional 
information. 

B.  The  CDSL 

1.  Applicants  also  seek  an  exemption 
from  the  provisions  of  sections  2(a)(32), 
2(a)(35),  22(c),  and  22(d)  of  the  Act,  and 
rule  22C-1  thereunder  to  permit  the 
Funds  to  assess  a  CDSL  on  certain 
redemptions  of  Class  B  shares  and  Class 
C  shares,  and  to  permit  the  Fimds  to 
waive  the  CDSL  for  certain  types  of 
redemptions. 

2.  Section  2(a)(32)  of  the  Act  defines 
redeemable  security  to  be  a  security 
that,  upon  presentation  to  the  issuer  or 


to  a  person  designated  by  the  issuer, 
entitles  the  shareholder  to  receive 
approximately  his  proportionate  share 
of  the  issuer’s  current  net  assets. 
Applicants  assert  that  the  imposition  of 
the  CDSL  will  not  restrict  a  shareholder 
from  receiving  his  proportionate  share  of 
the  current  net  assets  of  a  series  of  a 
Fund,  but  merely  defers  the  deduction  of 
a  sales  charge  and  makes  it  contingent 
upon  an  event  which  may  never  occur. 
However,  to  avoid  uncertainty  in  this 
regard,  applicants  request  an  exemption 
from  the  operation  of  section  2(a)(32)  of 
the  Act  to  the  extent  necessary  to  permit 
implementation  of  the  proposed  CDSL. 

3.  Applicants  beUeve  that  the 
proposed  CDSL  qualifies  as  a  "sales 
load’’  within  the  meaning  of  section 
2(a)  (35)  of  the  Act.  Applicants  believe 
that  the  CDSL  is  functionally  a  sales 
charge  because  it  is  paid  to  the 
Distributor  to  reimburse  it  for  expenses 
related  to  offering  shares  for  sale  to  the 
public.  Applicants  contend  that  the 
deferral  of  the  sales  charge,  and  its 
contingency  upon  the  occurrence  of  an 
event  that  may  not  occur,  does  not 
change  the  basic  nature  of  this  charge, 
which  is  in  every  other  respect  a  sales 
charge.  Nevertheless,  in  view  of  the 
possibility  that  section  2(a)(35)  might  be 
construed  to  apply  only  to  sales  loads 
charged  at  the  time  of  purchase, 
applicants  request  an  exemption  from 
the  provisions  of  section  2(a)(35)  to  the 
extent  necessary  or  appropriate  to 
implement  the  proposed  CDSL. 

4.  Section  22(c)  of  the  Act  and  rule 
22c-l  thereunder  require  that  the  price 
of  a  redeemable  security  issued  by  a 
registered  investment  company  for 
purposes  of  sale,  redemption,  or 
repurchase  be  based  on  the  company’s 
current  net  asset  value.  When  a 
redemption  of  the  Funds’  shares  is 
effected,  the  price  of  such  shares  on 
redemption  will  be  based  on  current  net 
asset  value.  The  CDSL  will  be  deducted 
at  the  time  of  redemption  in  arriving  at 
the  shareholder’s  proportionate 
redemption  proceeds.  However,  to  avoid 
any  question  as  to  the  potential 
applicability  of  section  22(c)  and  rule 
22c-l,  applicants  request  an  exemption 
from  rule  22c-l  to  the  extent  necessary 
to  permit  applicants  to  impose  the 
proposed  CDSL 

5.  Section  22(d)  of  the  Act  requires  a 
registered  investment  company, 
principal  underwriter,  or  dealer  to  sell  a 
redeemable  security  only  at  a  current 
offering  price  described  in  the 
company’s  prospectus.  Rule  22d-l,  in 
substance,  permits  variation  or 
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elimiiukioa  of  sales  loads  to  pafticadar 
classes  of  investors,  prodded  tlvat  such 
variotioH  is  described  in  the  inveshnent 
company’s  registration  statement  The 
CDSL  and  the  waivers  therefrom  will  be 
applied  as  described  in  the  Ftiads’ 
registration  statements.  Nonetheless,  to 
preclude  any  assertion  that  rule  22d-l  is 
inapplicable  to  die  CDSL,  applicants 
request  sm  exemption  fi>c»n  section  22(d) 
to  the  extent  necessary  or  appropriate  to 
implement  the  CD^  and  waivers 
therefrom  as  described  above. 

Applicants*  CofkBdeiis 

Apphcants  agree  fliat  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  fonowi^g  conditions; 

A.  Conditioos  Reialing  to  the  Mhhiple 
Distribiidan  System 

1.  Class  A  shares,  CSass  B  shares. 

Class  C  shares,  and  Class  D  shares  will 
represent  interests  in  die  same  portfolio 
of  investments  of  each  series  of  eadi 
Fund,  and  be  identical  in  all  respects, 
except  as  set  forth  below.  The  only 
difference  between  Class  A  shares. 

Class  B  shares.  Class  C  shares,  and 
Class  D  shares  wiH  relate  solely  to  (i) 
the  rntpat^  of  the  disproportionate  role 
12b-l  distribution  plan  payments 
allocated  to  each  of  die  holders  of  f^ass 
A  shares.  Class  B  shares,  and  Class  C 
shares  of  each  series  of  each  Fund,  die 
incremental  transfer  agency  costs 
attribntriide  to  the  Class  B  shares  and 
Class  Cshmes  of  each  series  of  each 
Fund  resulting  from  tiw  Deferred  Option 
arrangesnents,  and  any  other 
incrementei  expenses  sabseqoentiy 
identified  tint  ohoohl  be  propeiiy 
allocated  to  one  class  of  ihares  whkh 
shall  be  approved  by  the  Coinmiasion 
pursuant  to  an  amended  order  (iij  the 
Class  B  shares  w31  be  subject  to  a 
CDSL,  the  Class  A  shares  will  be  sold 
subject  to  a  front-end  salM  load,  the 
Class  C  shares  will  be  subject  to  a  sboit- 
tem  low  ODSL,  and  the  Qass  O  shares 
will  not  be  stdiject  to  any  sales  toad  or 
distribution  tee;  (iii)  the  fact  that  each 
chiss  shares  is  subject  to  a  nde 
12b-l  distribution  expense  will  vote 
separately  as  a  dass  with  respec:!  to 
each  series  of  each  Fund’t  rule  12b-l 
distriboticm  phut;  (iv)  different  exchange 
privileges  of  the  Qass  A  diares.  Class  B 
shares.  Class  C  shares,  and  Class  D 
shares;  (vj  the  fact  that  only  Class  B 
shares  will  have  a  conversion  feature; 
(vij  tiie  fact  that  the  designation  of  each 
class  of  shares  of  the  respective  series 
of  the  Funds  anil  differ;  and  (vii)  the  fact 
that  the  Class  D  shares  wiU  only  be 
offered  to  institutional  iavestors. 

2.  The  trustees  or  directors,  including 
a  majority  of  the  independent  trustees  oi 
independient  directors,  will  approve  the 


Multiple  Distrituiticm  System.  Ihe 
minutes  of  the  eoeettogs  of  the  trustees 
or  directors  regarding  the  deUberations 
of  the  trustees  or  dir^tors  with  re^jecH 
to  the  cq^ro\mis  necessary  to  implement 
the  Multiple  Distribution  System  will 
reflect  in  detail  the  reanins  lor  the 
trustees’  ordnectors’  determination  that 
the  proposed  Mdtiple  Distribution 
System  is  in  the  best  mterests  of  both 
the  individual  Fund  and  its 
shareholders. 

3.  Ob  an  ongoing  basis,  the  trustees  or 
directors,  pursuant  to  tiidr  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  vriU  monitor  each  series  g€ 
each  Pomi  lor  tim  existence  any 
material  conflict  between  the  mterests 
of  the  four  cilasses  of  ^res  of  each 
such  series.  ’The  teustees  or  direcJtors, 
including  a  majority  of  the  independent 
trustees  or  ind^endent  directors,  shall 
take  suc^  action  as  is  reasonedily 
necessary  to  eliminate  any  such 
conflicts  tiiat  may  develop.  The  adviser 
and  the  disfributor  wiH  be  responstble 
for  reporting  any  potential  or  existing 
conflicts  to  the  trustees  or  directors.  If  a 
conflict  arises,  tiie  adviser  and  the 
distributor  at  their  own  cost  will  remedy 
sudi  conflict  up  to  and  including 
estrfilishing  a  new  registered 
management  investment  company. 

4.  Any  rule  12b-l  plan  adopted  or 
amended  by  a  series  of  any  Fund  to 
permit  the  assessment  of  a  rule  12b-l 
fee  on  any  class  of  shares  which  has  not 
had  its  rule  12b-l  plan  approved  by  the 
public  shareholders  of  that  dass  of 
shares  of  such  Fund  wiH  be  submitted  to 
the  public  shareholders  of  such  dass  for 
approval  at  the  next  meeting  of  such 
shareholders  after  the  initial  issuance  of 
the  dass  of  shares  if  such  approval  is 
still  required  by  the  Commission.  If  still 
required,  such  meeting  is  to  be  held 
within  16  months  of  the  date  that  the 
registration  statement  relating  to  such 
cl^s  first  becomes  eftective  or,  if 
applicable,  the  date  that  the  ammidment 
to  the  registration  statement  necessary 
to  ofier  such  class  first  becomes 
effective. 

5.  The  trustees  or  directors  will 
receive  quarteriy  and  annual  statements 
coRoeming  distributkm  expenditures 
complying  with  paragraph  {b}(S)(ii)  td 
rule  12b-l,  as  it  may  be  amenc^  freon 
tioae  to  time,  in  the  statements,  only 
distribution  expenditures  properly 
attributable  to  the  sale  of  a  partkmiar 
class  of  shares  will  be  used  to  justify  the 
distribution  fee  cbaiged  to  that  dass. 
Expenditures  not  related  to  the  sale  of  a 
particular  dass  of  shares  will  not  be 
presented  to  the  trustees  or  directors  to 
justify  the  distribution  fee  attributable  to 
that  class.  The  statements,  induding  the 


allocations  upon  which  they  are  based, 
will  be  sutqect  to  the  review  and 
approval  of  the  independent  trustees  or 
independent  directors  in  the  exercise  of 
their  fiduciary  duties. 

6.  Dividends  paid  by  ai^  series  of  any 
Fund  will  respect  to  its  Class  A  shares. 
Class  B  shares,  Class  C  shares,  and 
Class  D  diares,  to  the  extent  any 
dividends  are  paid,  wiH  be  oalradated  in 
the  sasie  maaser,  at  the  same  time,  on 
the  same  day,  and  wifi  be  in  the  same 
amoBHt,  except  that  chstribution  fee 
payments  relating  to  each  dass  of 
shares  sitoject  to  such  an  expense  will 
be  borne  exckistvely  by  that  dass  and 
any  incremental  transfer  agency  costs 
relating  to  Class  B  shares  or  Class  C 
shares  will  be  borae  exclusively  by  that 
class. 

7.  The  methocblogy  and  procedmos 
for  catoulating  tiie  net  asset  value  and 
dividends  and  distiibutions  of  the  foor 
classes  and  the  proper  allocaticm  of 
expenses  betwem  the  four  classes  will 
be  reviewed  by  an  expert,  who  has 
rendered  a  report  to  applicants,  which 
has  been  provided  to  the  staff  of  the 
Commission,  that  sneh  methodology  and 
procedures  are  adequate  to  ensure  tiiat 
such  caicalatioRS  anid  allocations  witi  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  expert,  or  «n 
appropriate  substitute  expert,  will 
monitor  the  maimer  in  which  the 
calculations  and  allocations  are  being 
made  €iBd,  based  upon  such  review,  vrill 
render  at  least  amuialiy  reports  to  the 
Fimds  that  the  calradattons  and 
allocations  are  being  made  properly. 

The  reports  of  the  expert  shall  be  ^ed 
as  part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  seeikms 
30(a)  and  30(b)(lJ  df  the  Act.  The  work 
papers  of  the  expert  with  respect  to  such 
reports,  following  request  by  the  Funds 
(which  the  Funds  agree  to  provide),  wili 
be  available  for  inspection  by  the 
Commission  staff  upmi  the  written 
request  to  a  Fund  for  such  wexk  papers 
by  a  senior  leember  of  the  Division  of 
Investment  Manag^nent,  limited  to  the 
Director,  an  Assix;iate  Director,  the 
Chief  Aocxiuntant,  the  Chief  Fmancial 
Analyst  an  Assistant  Director  and  any 
Regional  Administrators  or  Assocaate 
and  Assistant  Administrators.  Ibe 
initial  report  of  tlm  expert  is  a  “Speotai 
Purpose"  r^oFt  on  the  "Design  of  a 
Systmi,’’  and  the  ongoing  reports  will  be 
"Special  Puipose"  reports  on  the 
"Desi^  of  a  System  and  Certain 
Com^diaace  Tests"  as  defined  and 
described  in  SAS  No.  44  of  &e  AlCPA, 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  from  time  to 
time. 
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8.  To  ensure  that  the  net  asset  value 
per  share  of  each  class  of  shares  of  any 
series  of  any  Fund  that  will  maintain  a 
constant-dollar  net  asset  value  does  not 
deviate  from  the  net  asset  value  per 
share  of  the  other  classes  as  a  result  of 
variations  in  net  income  among  the 
classes  from  day  to  day,  no  class  of  any 
such  series  of  any  Fund  will  on  any  day 
bear  any  accrued  class  expenses  that 
would  cause  the  accrued  expenses  of 
such  class  for  such  day  to  exceed  its 
allocated  gross  income.  To  accomplish 
this,  any  series  of  any  Fund  maintaining 
a  constant-dollar  net  asset  value  will 
obtain  undertakings  from  its  service 
providers  stating  that,  if  necessary  to 
prevent  accrued  class  expenses  of  any 
class  from  exceeding  the  allocated  gross 
incomes  of  such  class  on  any  given  day, 
they  will  waive  some  or  all  of  the 
payments  to  which  they  otherwise 
would  have  been  entitled.  In  this 
manner,  the  net  asset  value  per  share  of 
each  class  of  shares  in  any  such  series 
of  any  Fund  will  remain  the  same. 

9.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  distributions  of  the  four  . 
classes  of  shares  and  the  proper 
allocation  of  expenses  between  the  four 
classes  of  shares,  and  this 
representation  is  expected  to  be 
concurred  with  by  the  expert  in  the 
initial  report  referred  to  in  condition  (7) 
above  and  will  be  concurred  with  by  the 
expert,  or  an  appropriate  substitute 
expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  (7)  above.  Applicants 
will  take  immediate  corrective  measures 
if  this  representation  is  not  concurred  in 
by  the  expert  or  appropriate  substitute 
expert. 

10.  The  prospectuses  of  the  Funds  will 
contain  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  Fund  shares  may  receive 
different  compensation  for  selling  one 
particular  class  of  shares  over  another 
in  the  Funds. 

11.  The  distributor  will  adopt 
compliance  standards  as  to  when  Class 
A  shares.  Class  B  shares,  Class  C 
shares,  and  Class  D  shares  may 
appropriately  be  sold  to  particular 
investors.  Applicants  will  require  all 
persons  selling  shares  of  any  series  of 
any  Fimd  to  agree  to  conform  to  such 
standards. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
trustees  or  directors  with  respect  to  the 
Multiple  Distribution  System  will  be  set 


forth  in  guidelines  which  will  be 
furnished  to  the  trustees  or  directors. 

13.  The  Funds  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads 
and  exchange  privileges  applicable  to 
each  class  of  shares  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  The  Funds  will  disclose  with 
respect  to  each  series  the  respective 
expenses  and  performance  data 
applicable  to  all  classes  of  shares  in 
every  shareholder  report.  To  the  extent 
any  advertisement  of  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares,  it 
will  also  disclose  the  respective 
expenses  and/ or  performance  data 
applicable  to  all  classes  of  shares.  The 
information  provided  by  applicants  for 
publication  in  any  newspaper  or  similar 
listing  of  the  series  of  the  Funds’  net 
asset  value  and  public  offering  price  will 
present  each  class  of  shares  separately. 

14.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imply 
Commission  approval,  authorization  or 
acquiescence  in  any  particular  level  of 
payments  that  any  Fund  may  make 
pursuant  to  its  rule  12b-l  distribution 
plan  in  reliance  on  the  exemptive  order. 

15.  In  the  circumstances  and  subject 
to  the  qualifications  described  in  the 
application  *,  after  four  but  not  more 
than  ten  years  from  the  date  on  which  a 
shareholder  purchases  Class  B  shares, 
such  shares  will  convert  into  Class  A 
shares  on  the  basis  of  the  relative  net 
asset  values  of  the  two  classes,  without 
the  imposition  of  any  sales  load,  fee  or 
other  charge. 

B.  Condition  Relating  to  the  CDSL 

1.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16619  (Nov.  2, 1988],  as  such 
rule  is  ciurently  proposed  and  as  it  may 
be  reproposed,  adopted  or  amended. 


*  The  Funds  will  obtain  a  revenue  ruling  from  the 
Internal  Revenue  Service  that  the  assessment  of  the 
higher  distribution  expenses  and  transfer  agency 
costs  and  any  other  special  allocations  described 
above  with  respect  to  Class  B  shares,  Class  C 
shares,  and  Class  D  shares  does  not  result  in  any 
dividends  or  distribution  constituting  "preferential 
dividends"  under  the  Internal  Revenue  Code  of 
1988.  as  amended  ("IRC”),  and  that  the  conversion 
of  Class  B  shares  to  Class  A  shares  does  not 
constitute  a  taxable  event  under  current  federal 
income  tax  law.  The  conversion  of  Class  B  shares  to 
Class  A  shares  might  be  suspended  if  such  a  ruling 
was  no  longer  available  at  the  time  such  conversion 
was  to  occur.  In  that  event,  no  further  conversions 
of  Class  B  shares  would  occur,  and  such  shares 
might  continue  to  be  subject  to  the  additional 
distribution  fee  for  an  indefinite  period  which  might 
extend  beyond  the  time  at  which  the  conversion  of 
the  shares  would  otherwise  have  occurred. 


For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-24322  Filed  10-06-92;  8:45  am] 
BILUNQ  CODE  6010-01-M 


[investment  Company  Act  Rel.  No.  18994; 
812-8042] 

The  Goldman  Sachs  Group,  LP.,  et  al.; 
Application 

October  1. 1992. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("Act"). 

Applicants:  The  Goldman  Sachs 
Group,  L.P.  ("GS  Group"),  Goldman 
Sachs  &  Co.,  Goldman  Sachs  Funds 
Management,  L.P.,  Goldman  Sachs 
Asset  Management  International,  and 
any  persons  who  may  from  time  to  time 
be  limited  partners  of  GS  Group. 

Relevant  Act  Sections:  Exemption 
requested  under  section  6(c)  from  the 
provision  of  section  2(a)(3).  ^ 

Summary  of  Application:  Applicants 
seek  an  order  exempting  certain 
institutional  limited  partners  from  the 
definition  of  "affiliated  person"  where 
the  limited  partners  do  not  own.  control, 
or  hold  with  the  power  to  vote  5%  or 
more  of  the  outstanding  voting  securities 
of  the  partnership.  The  requested  relief 
would  permit  the  limited  partners  to  sell 
commercial  paper  and  other  financial 
instruments  to,  and  to  engage  in  certain 
transactions  with,  registered  investment 
companies  advised  or  distributed  by 
affiliated  persons  of  GS  Group. 

Filing  Date:  The  application  was  filed 
on  August  13, 1992. 

Hearing  or  Notification  of  Hearing: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing, 
interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  26, 1992,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for 
the  request,  and  the  issues  contested. 


‘  In  the  alternative,  applicants  requested  relief 
from  sections  10(f)  and  17(a),  and  to  permit  certain 
joint  transactions  pursuant  to  rule  17d-l.  Because 
relief  from  section  2(a)(3)  is  proposed  to  be  granted, 
the  alternative  request  is  not  being  acted  upon  and 
is  not  discussed  herein. 
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Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  D.C.  20549. 
Applicants,  S5  Broad  Street,  New  Yoric, 
New  York  10006. 

FOR  fURTMER  INFORMATION  CONTACT: 

James  E.  Anderson,  Law  Clerk,  at  (202) 
272-7027,  or  C.  David  Messman,  BiotcAi 
Chief,  at  (202)  272-3018  (Division  of 
Investment  Management,  Odce  of 
Investment  Company  Regulation}. 
SUPPtEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  Hie  complete  applicatioa 
may  be  obtained  for  a  fee  from  the 
SEC's  Public  Reference  Branch. 

,  Applicants’  RepmenAatrans: 

1.  The  Goldman  Sachs  Group,  L.P.  (die 
“GS  Group”)  and  Ra  consolidated 
corporate  «md  partnership  subsidiaries 
are  an  inteniatkmal  inveslment  banking 
organization.  GS  Group  is  a  linrited 
partnership  ;m<h  mme  than  125  general 
partners  and  over  100  limited  partners 
and  over  100  hmited  partners,  including 
certain  institationai  limited  partners.  Ail 
of  the  institational  limited  partners, 
except  Sumitomo  Bank  Capital  Markets, 
Inc.  (“Sanutomo")  aod  Royal  Hawaiian 
Shopping  Center,  Inc.  (”R^al”),  receive 
a  Hxri  return  tm  their  capital 
contributions  <tiie  mstitutional  limited 
partners  other  than  Sun^omo  and  Royal 
are  collectively  referred  to  herein  as 
"testitutkmal  Limited  Partners”). 

2.  Most  of  the  investment  banking 
activities  of  GS  Ooup  are  txmdacted 
throagh  Goldtmm  Sachs  A  Go. 

(“GSSrCo").  GSitCo,  a  fisuted 
partnership,  is  regist«ed  as  a  broko*- 
dealer  under  the  Seourities  Exchange 
Act  of  1934,  and  as  an  mvestfsent 
adviser  under  the  Investment  Advisers 
Act  of  1940.  GS  Group  is  a  general 
partner  of  GS&Go,  with  a  99%  iirterest  in 
GS&Go's  profits  and  losses,  and  GS 
Group’s  genera]  partiiers  are  the  other 
general  partners  of  GS&Co.  Sumitamo  Is 
the  sole  limited  partner  of  CS&Ca 

3.  The  Institutional  Limited  Partners, 
primarily  insurance  companies  and 
insurance  bedding  companies,  are 
passive  investors.  The  Institutional 
Limited  Partners:  (a)  Do  not  end  cannot 
participate  in  the  management  of  the 
partnership:  (b)  do  not  ahare  partner^up 
profits  or  the  risk  of  loss;  (c)  each  hold 
less  than  5%  of  the  total  partner's  capital 
of  GS  Group;  and  {d)  do  not  have  any 
direct  or  indirect  interest  in  the  profits 
and  losses  of  GS&Co.  The  Institutional 
Limited  Partners  are  active  participants 
in  the  financial  markets  as:  (a)  issuers  of 
commercial  paper,  loRg-tena  seewities, 
and  insurance  products;  <bj  deaiem  and 
traders  in  securities  and  financial 


instruments:  and  (c)  financial 
intermediauies  in  securities  and  related 
transactions. 

4.  Each  of  Goldman  Sachs  Fund 
Management,  LP.,  Goldman  Sachs 
Asset  Management  IntemationaL  and 
GS&Co,  dirough  its  operating  division 
Goldman  Sachs  Asset  Management, 
serve  as  investment  adviser  or  sub¬ 
adviser  to  certaki  investment  companies 
(the  ‘‘Funds’').  The  Funds  seek  the 
ability  to  purchase  financial 
instruments,  such  as  commercial  paper 
or  other  debt  securities  and  guaranteed 
investment  contracts,  from  die 
Institutional  Limited  Partners  and  to 
engage  in  a  variety  of  transactkms, 
meeting  the  Funds  various  investment 
objectives,  policies,  and  other 
investment  criteria,  with  the 
Institutional  Limited  Partners. 

5.  Appheants  seek  to  exempt  the 
Institutional  Limited  Partners  from  the 
definition  of  '‘affiliated  person” 
contained  in  section  2la}(3)  because  of 
their  concern  that  the  proposed 
transactions  would  odierwlse  violate 
sections  lQ(f]  and  17(a)  and  rule  17d-l 
because  the  Institutkuiai  Lunited 
Partners  would  be  deemed  affiliated 
persons  of  the  Funds'  investment 
advisers  by  virtue  of  their  status  as 
limited  partners  of  GS  Group.  Only 
those  limited  partners  owning, 
controlling,  or  holding  with  die  power  to 
vote  less  &an  5%  of  GS  Group’s 
outstanding  votiqg  securities  end  who 
are  affiliated  with  GS  Group  solely 
because  they  are  limited  pariners  of  GS 
Group  will  be  exempt  from  the 
definition  of  ‘‘affiliated  persons.‘’ 

Applicaarts’  Legal  Coadanons: 

1.  Section  2(a}(3}  defines  an  ”affilialed 
person”  of  another  person  as,  among 
other  things,  any  psaon  <&'ecdy  or 
indirectly  controlling  that  person,  and  a 
partner  or  copartner  of  such  person. 
Applicants  are  concerned  that  unless 
the  Institutional  Limited  Partners  are 
exempted  from  the  provisions  of  section 
2(a)(3}.  to  the  extent  that  the 
Institutional  Limited  Partners  would  be 
deemed  affiliated  persons  of  GS  Group 
because  diey  are  fimited  partners  of  GS 
Group,  and  to  die  extent  that  GS  Group 
might  be  deemed  to  be  an  affiliated 
person  cf  die  Funds  because  of  its 
control  over  GS&Co,  the  pn^xined 
transactiaos  would  violate  sections 
10(f).  17(8),  and  17(t!). 

2.  Section  lt)(f)  prohibits  registered 
investment  con^anies  from  knowin^y 
purdutsing,  chiri^  the  existence  of  -an 
underwriting  sjmdicate,  any  security  a 
principal  underwriter  of  which  is,  among 
other  thiags,  an  affiliated  pecsoe  cf  the 
investment  company’s  ad^ser.  Section 
17(a)  piohftiits.  amoi^  other  tilings,  an 


affiliated  persou  of  a  registered 
investment  company  from  selling 
securities  or  other  pre^rty  to,  or 
purchasing  securities  or  other  property 
from,  such  company.  Section  17(d) 
makes  it  unlawful  for  any  affiliated 
person  of  a  registered  investment 
company  or  any  affiliated  person  of 
such  person  acting  as  principal  to  effect 
any  transaction  in  which  the  investment 
company  is  a  joint  participant  or  a  jomt 
and  several  participant  with  such  person 
or  persons  in  contravention  of  such  rules 
and  regulations  as  the  SEC  may 
prescribe.  Rule  17d-l,  among  other 
things,  requires  a  registered  investment 
company  to  obtain  an  exemptive  order 
prior  to  engaging  in  any  joint  transaction 
with  an  affiliated  person  or  a^y 
affiliated  person  of  an  affiliated  person. 

3.  Althou^  oigaaized  as  a  limited 
partnership,  GS  Group  is  the  structural 
holding  coHipaiiy  of  GS&Co,  and  the 
Institutional  Limited  Partners  are,  in 
most  respects,  similar  to  (Heterred 
shareholders  of  the  holding  company  of 
an  investment  banking  oiganization. 
Unlike  shareholders,  who  often  enjoy 
the  right  to  vote  on  the  affairs  of  and 
participate  in  the  profits  and  losses  of 
the  omporation.  tte  Institutional  Limited 
Partners  have  no  abdity  whatsoever  to 
coutrol  or  bind  GS  Group.  Yet  unless 
they  hold  5%  or  more  of  a  company’s 
outstanding  voting  securities, 
shareholders  are  expres^  exempted 
from  the  definition  of  affiliated  person 
by  sectioD  2(a)(3)(A).  The  Act  does  not 
however,  contain  a  corresponding 
exception  for  limited  partners  whose 
only  basis  of  affiliation  is  ownership  of 
less  than  a  5%  beneficial  interest  in  a 
partnership.  Consequently,  the 
Institutional  Limited  Partners  fall  within 
the  definition  of  affiliated  persons 
notwithstanding  the  amount  of  their 
beneficial  interest  in  GS  Group. 

4.  Aj^icants  contend  that  the 
question  of  affiliatum  and  the 
applicability  of  related  prohibitions 
should  not  turn  on  the  mere  form  of 
organization  of  the  entity.  The 
Institutional  Limited  Partners  sbrndd  not 
be  deemed  to  be  “affiliated  parsons”  of 
GS  Group  aierely  because  tl^y  are 
partners  with  limited  rights — rights  that 
as  a  matter  of  law  prohibit  them  frmn 
taking  part  in  the  management  and 
control  of  the  limited  partnership.  The 
requested  relief  will  place  institutkHial 
Limited  Partners  on  a  footing  more  equal 
with  shareholders  who  are  not 
considered  affiliates  of  a  corporate 
entity  merely  because  they  are  own  less 
than  5%  of  t^  votuig  securities  of  that 
entity.  The  requested  relief  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
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investors  and  the  purposes  fairiy 
intended  by  the  Act. 

5.  The  Commission  has  frequently 
granted  exemptions  similar  to  the 
exemptive  relief  requested  herein  in  the 
context  of  business  development 
companies.  Applicants  believe  that  their 
situation  more  strongly  favors 
exemption  because  the  Institutional 
Limited  Partners  have  fewer  rights  in 
respect  of  the  affairs  of  GS  Group  than 
common  stockholders  with  equity 
investments  of  similar  proportion  in  a 
corporation.  Moreover,  the  Institutional 
Limited  Partners  are  limited  peirtners  of 
the  parent  company  of  the  parent  of  the 
investment  advisers  of  the  Funds,  and 
thus  are  much  further  removed  from  the 
investment  ccunpany  than  the  business 
development  company  applicants 
previously  granted  exemptive  relief. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  92-24321  Filed  10-6-92;  8:45  am] 
BIUJNG  CODE 


Ilnvestment  ComiKmy  Act  ReL  Mo.  16989; 
International  Series  ReL  Na  466;  612-7970] 

Investor  AB;  Application 

September  30, 1992. 

agency:  Securities  and  Exchange 

Commission  (“SEC”). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (“Act”). 

applicant:  Investor  AB  (“Investor”). 
RELEVANT  ACT  SECTION:  Section  2(a)(9). 
Sumsiiary  of  appucation:  Applicant 
owns  approximately  13%  of  the  voting 
securities  of  Astra,  and  approximately 
23%  of  the  voting  securities  of  both 
STORA  and  Atlas  Copco.  Applicant 
seeks  an  order  declaring  that  it  controls 
Astra,  STORA,  and  Atlas  Copco, 
notwithstanding  that  an  owner  of  less 
than  255%  of  the  voting  securities  of  a 
company  is  presumed  by  the  Act  not  to 
control  such  company. 
filing  date:  The  application  was  filed 
on  June  30, 1992. 

HEARING  OR  NOTIFICATION  OF  HEAR1NO: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p jn.  on 
October  26. 1992,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 


for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reasons  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary.  SEG  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Applicant.  S-10332.  Stockholm.  Sweden. 
FOR  FURTHER  N»>RMATION  CONTACT: 
James  E.  Anderson,  Law  Clerk,  at  (202) 
272-7027,  or  C.  David  Messman,  Branch 
Chief,  at  (202)  272-3018  (Division  of 
Investment  Management,  O^ice  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  suimnary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
SEC’s  Public  Reference  Branch. 

Applicant’s  Representations 

1.  Investor  is  a  Swedish  diversified 
industrial  holding  company.  Investor 
owns  a  controlling  interest  in,  among 
other  things,  eight  of  the  largest  Swedish 
companies  operating  internationally,  as 
well  as  all  of  the  outstanding  equity 
securities  of  Saab-Scania  AB.  a  laige 
Swedish  manufacturing  and  technology 
company.  Investor  is  not  registered 
under  the  Act  by  virtue  of  its  reliance  on 
rule  3a-l.‘ 

2.  Astra  is  one  of  the  30  largest 
pharmaceutical  companies  in  the  world. 
Investor  owns  approximately  13%  of 
Astra’s  voting  securities  and  is  Astra's 
largest  shareholder.  Astra's  next  largest 
shareholder  owns  6.3%  of  Astra's  voting 
securities.  Six  of  Astra's  eleven 
directors,  including  the  chairman  and 
vice  chairman  of  Astra,  are  directors  of 
Investor,  An  Investor  director  also 
serves  as  Astra's  president.  Investor's 
officers  and  directors  play  an  active  role 
in  setting  Astra's  general  policies  and 
provide  support  to  Astra's  management. 

3.  STORA  is  one  of  the  world's  largest 
forestry  concerns.  Investor  owns 
approximately  23%  of  STORA's  voting 
securities  and  is  STORA's  largest 
shareholder.  STORA's  next  largest 
shareholder  owns  4.5%  of  STORA's 
voting  securities.  Five  of  STORA's  ten 
directors,  including  the  chairman  and 


'  Rule  3a-l  provides  that  an  issuer  meeting  the 
statutory  definition  of  an  investment  company  is  not 
an  investment  company  if.  (a)  no  more  than  45%  of 
the  value  of  its  total  assets  (exclusive  of 
government  securities  and  cash  items)  consists  of 
securities  other  than  government  securities, 
securities  issued  by  employed  securities  companies, 
securities  of  certain  majority-owned  subsidiaries, 
and  securities  issued  by  companies  under  the 
primary  control  of  the  issuer  which  are  not 
investment  companies;  and  (b)  no  more  than  45%  of 
its  income  after  taxes  (over  the  last  four  fiscal 
quarters  combined)  is  received  from  such  securities. 


vice  chairman  of  STORA,  are  directors 
of  Investor.  An  Investor  director  is  also 
STORA's  chief  executive  officer. 
Investor's  officers  and  directors  play  an 
active  role  in  setting  STORA's  general 
policies  and  provide  support  to 
STORA’s  management 

4.  Atlas  Copco  is  an  international 
contractor  and  manufacturer  of 
compressors,  mining  and  contracting 
equipment,  and  industrial  production 
equipment.  Investor  owns 
approximately  23%  of  Atlas  Copco’s 
voting  securities  and  is  Atlas  Copco’s 
largest  shareholder.  Atlas  Copco's  next 
largest  shareholder,  a  mutual  fund 
without  board  representation,  owns 
18.5%  of  Atlas  Copco's  voting  securities. 
Six  of  Atlas  Copco's  fifteen  directors, 
including  the  chairman  and  two  vice 
chairmen  of  Atlas  Copco,  are  directors 
of  Investor.  Investor's  officers  and 
directors  play  an  active  role  in  setting 
Atlas  Copco's  general  policies  and 
provide  support  to  Atlas  Copco's 
management. 

Applicant's  Legal  Analysis 

1.  Section  2(a)(9)  defines  “control"  as 
“the  power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  company.”  Section  2(a)(9] 
also  creates  a  presumption  that  owners 
of  25%  or  more  of  a  company's  voting 
securities  control  such  company,  and 
that  owners  of  less  than  25%  of  a 
company’s  voting  securities  do  not 
control  such  company.  A  securityholder 
may  obtain  a  Commissicm  order 
rebutting  either  presumption  by 
producing  evidence  to  the  contrary. 

2.  Investor  seeks  an  order  of  the 
Commission  declaring  that  it  controls 
Astra,  STORA.  and  Atlas  Copco 
notwithstanding  the  presumption  under 
the  Act  that  ownership  of  less  than  255% 
of  a  company’s  voting  securities  is  , 
insufficient  to  establish  control.^ 

3.  The  facts  set  forth  in  the  af^lication 
are  sufficient  to  support  a  finding  that 
Investor  controls  Astra,  STORA,  and 
Atlas  Copco.  In  each  case.  Investor 
holds  the  largest  share  of  the  company’s 
voting  securities  and  has  significant 
representation  on  its  board  of  directors. 
Moreover,  Investor  has  used  its  position 
to  influence  the  policies  and 
management  of  each  company. 


*  The  commission  notes  that  any  order  will  not 
determine  whether  Investor  meets  the  requirement 
of  "primary  controf  in  rule  3a-l.  or  otherwise 
determine  whether  Investor  is  an  investment 
company  under  the  Act. 
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By  the  Commission. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-24286  Filed  10-6-92;  8:45  am] 
BOXINQ  CODE  S010-01-II 


[Rei.  No.  IC-18990;  812-7910] 

The  Masters  Group  of  Mutual  Funds  et 
af4  Notice  of  Application 

September  30, 1992 
AGENCY:  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission"). 
action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  “Act"). 

applicants:  The  Masters  Group  of 
Mutual  Funds  (the  “Trust”),  First 
Tennessee  Bank  National  Association 
(“First  Tennessee”),  and  National 
Financial  Services  Corporation 
(“National"). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  pursuant  to  section  6(c)  from 
the  provisions  of  sections  18(f)(1),  18(g), 
and  18(i)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  Trust  to 
issue  and  sell  separate  classes  of 
securities  representing  interests  in  its 
investment  portfolios.  The  classes 
would  be  identical  in  all  respects  except 
for  differences  relating  to  distribution 
expenses  or  shareholder  servicing  fees, 
voting  rights  relating  to  rule  12b-l  plans 
and  shareholder  service  plans,  the 
impact  of  any  incremental  transfer 
agency  and  other  fees  directly 
attributable  to  a  particular  class  of 
shares,  any  difference  in  dividends  and 
net  asset  value  resulting  from 
differences  in  rule  12b-l  plan  or 
shareholder  servicing  fees  or  certain 
class  expenses,  and  exchange  privileges. 
FILING  DATE:  The  application  was  Hied 
on  April  27, 1992,  and  amended  on 
September  22, 1992. 

HEARING  OR  NOTIRCATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  26, 1992,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 


ADDRESSES:  Secretary,  SEC.  450  5th 
Street  NW.,  Washington  DC  20549. 
Applicants,  the  Trust  and  National,  82 
Devonshire  Street,  Boston, 

Massachusetts  02109;  First  Tennessee, 

165  Madison  Avenue,  Memphis, 
Tennessee  38103. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026,  or  Nancy  M.  Rappa,  Branch 
Chief,  at  (202)  272-3030  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION*.  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicants’  Representations 

1.  The  Trust  is  organized  as  a 
Massachusetts  business  trust  and  Bled 
an  initial  registration  statement  as  an 
open-end  management  investment 
company  on  March  11, 1992.  The 
registration  statement  was  declared 
effective  by  the  Commission  on 
September  14, 1992.  The  Trust  intends 
initially  to  offer  three  series  of  shares 
representing  interests  in  three 
investment  portfolios;  Municipal  Money 
Market  Portfolio,  U.S.  Government 
Money  Market  Portfolio,  and  U.S. 
Treasury  Money  Market  Portfolio. 

2.  First  Tennessee,  investment  adviser 
to  the  Trust,  has  hired  Provident 
Institutional  Management  Corporation 
(“PIMC”)  as  the  sub-adviser  of  each 
portfolio  to  provide  investment 
management  and  advisory  services  to 
the  portfolios.  PIMC  is  a  wholly-owned 
subsidiary  of  Provident  National  Bank. 

3.  National,  a  wholly-owned 
subsidiary  of  Fidelity  Brokerage 
Services,  Inc.,  is  the  Trust’s 
administrator  and  distributor. 

4.  Each  currently  existing  portfolio  is  a 
money  market  portfolio  (“Money  Market 
Portfolio”).  The  existing  shares  of  the 
portfolios  (“Class  I  Shares”)  are 
designed  exclusively  for  investment  of 
short-term  monies  held  in  trust, 
fiduciary,  advisory,  agency,  custodial,  or 
similar  accounts  held  by  financial 
institutions  or  business  organizations. 
Applicants  propose  that  the  Trust  issue 
additional,  separate  classes  of  shares 
(“New  Shares”). 

5.  Class  I  shares  are  sold  and 
redeemed  daily  at  net  asset  value 
without  a  sales  or  redemption  charge 
imposed  by  the  Trust.  Income  dividends 
of  each  portfolio  are  declared  daily  and 
paid  monthly. 

6.  Each  portfolio  may  offer  several 
classes  of  New  Shares  (a)  in  connection 
with  a  plan  of  distribution  adopted 
pursuant  to  rule  12b-l  under  the  Act 


(the  “12b-l  Plan”),  and/or  (b)  in 
connection  with  a  non-rule  12b-l 
shareholder  services  plan  (the 
“Shareholder  Services  Plan”) 

(collectively,  the  “I2l>-1  Plan  and  the 
Shareholder  Services  Plan  are  the 
“Plans”).  The  Trust  may  offer  an 
unlimited  number  of  different  classes  of 
shares,  in  connection  with  either,  both,  ] 
or  none  of  the  Plans.  All  classes  will  be  ^ 
consistent  with  the  conditions  and  < 

representations  contained  herein.  The 
Tnist  may  also  impose  a  sales  charge  or  j 
a  contingent  deferred  sales  charge  in  the  ^ 
future  with  respect  to  the  New  Shares. 
However,  any  contingent  deferred  sales  i 
charge  will  not  be  imposed,  prior  to  the 
adoption  of  proposed  rule  6c-10,  without  ; 
first  obtaining  an  order  from  the 
Commission. 

7.  Applicants  plan  to  use  a  structure 
under  which  New  Shares  could  be 
created  without  having  to  establish 
corresponding  separate  portfolios. 

Under  this  arrangement,  each  New 
Share  or  Class  I  Share  in  a  particular 
portfolio,  regardless  of  class,  would 
represent  an  interest  in  the  same 
portfolio  of  investments  and  would  have 
identical  voting,  dividend,  liquidation 
and  other  rights,  preferences,  powers, 
restrictions,  limitations,  qualifications, 
designations,  and  terms  and  conditions, 
except  that:  (a)  each  class  of  New 
Shares  would  have  a  different  class 
designation;  (b)  each  class  of  New 
Shares  offered  in  connection  with  a  plan 
(or  plans)  would  bear  the  expense  of  the 
service  payments  that  would  be  made 
under  the  service  agreements  that  have 
been  entered  into  with  respect  to  such 
class;  (c)  each  class  of  New  Shares 
would  also  bear  certain  other  expenses 
(“Class  Expenses”)  that  are  directly 
attributable  only  to  the  class;  (d)  only 
the  holders  of  the  New  Shares  of  the 
class  or  classes  involved  would  be 
entitled  to  vote  on  matters  pertaining  to 
a  plan  and  any  related  agreements 
relating  to  such  class  or  classes  (for 
example,  the  adoption,  amendment,  or 
termination  of  a  12b-l  Plan);  and  (e) 
each  class  would  have  dii^erent 
exchange  privileges, 

8.  Under  a  12b-l  Plan  or  the 
Shareholder  Services  Plan,  either  the 
Trust  (on  behalf  of  a  portfolio)  or 
National  (such  election  to  be  at  the 
discretion  of  the  Trust)  would  enter  into 
servicing  agreements  (“Service 
Agreements”)  with  banks,  broker- 
dealers  or  other  institutions  (“Service 
Organizations”). concerning  the 
provision  of  certain  account 
administration  services  to  the  customers 
of  the  Service  Organization  who  may 
beneBcially  own  shares  which  are 
offered  pursuant  to  a  particular  plan. 
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9.  Service  payments  paid  to  a  Service 
Organization  pursuant  to  the  12b-l  Plan 
would  not  exceed  0.75%  per  annum  of 
the  average  daily  net  asset  value  of  the 
12b-l  Plan  shares  beneficially  owned  by 
customers  of  the  Service  Organization. 
Currently,  the  amount  of  such  service 
payments  is  expected  to  be  up  to  0.17% 
per  annum.  Sendee  payments  to 
Shareholder  Services  Han  would  not 
exceed  0.25%  per  annum  of  the  average 
daily  net  asset  value  of  the  Service  Plan 
shares  owned  by  customers  of  the 
Service  Organization.  vCurrently,  such 
service  payments  are  expected  to  be  up 
to  0.25%  per  annum.  In  addition  to  any 
amounts  received  under  a  Service 
Agreement,  Service  Organizations  may 
charge  other  fees  to  their  customers  who 
are  the  beneficial  owners  of  New  Shares 
in  connection  with  their  customer 
accounts. 

10.  Applicants  currently  propose  three 
classes  of  shares,  including  the  existing 
Class  1  Shares.  Class  II  shares  would 
adopt  both  a  12b-l  Plan  and  a 
Shareholder  Services  Plan.  The  12b-l 
Plan  would  compensate  the  Trust's 
principal  underwriter  or  an  affiliated 
broker-dealer,  in  its  capacity  as  a 
Service  Organization,  at  the  armual  rate 
of  0.07%  of  net  assets  of  the  class  for 
advertising,  marketing,  and  promotional 
services  described  abmve.  llie 
Shareholder  Services  Plan  would  pay 
Service  Organizations,  at  an  annual  rate 
of  up  to  0.25%  of  net  assets  attributable 
to  such  parties  for  shareholder  services 
describe  above.  Annual  Class  II 
expenses  under  the  Plans  would  total 
0.32%.  Class  III  shares  would  adopt  (a)  a 
12b-l  Plan  compensating  the  Trust's 
principal  underwriter  at  the  annual  rate 
of  0.17%  of  net  assets  of  the  class  for 
advertising,  marketing,  and  promotional 
services  and  authorizing  reimbursement 
of  expenses,  including  asset  based 
commission  payments  to  third  party 
broker-dealers  and  (b)  a  ^lareholder 
Services  Plan  paying  up  to  0.25%  of  net 
assets  for  shareholder  smrices 
described  above.  Annual  Class  III 
expenses  under  the  Plan  would  total 
0.42%  of  net  assets. 

11.  Elach  class  of  shares  may  be 
exchanged  only  for  shares  of  the  same 
class  in  another  portfolio,  except 
exchanges  among  classes  may  be  nude 
when  a  shareholder  of  a  class  becomes 
eligible  to  purchase  shares  of  another 
class  and  ineligible  to  purchase  shares 
of  the  class  originally  held. 

12.  Expenses  of  die  lYust  that  cannot 
be  attritmted  direedy  to  any  me 
portfolio  will  be  allocated  to  ea<di 
portfolio  either  based  on  the  relative  net 
assets  of  such  portfolio  or  upon  the 
number  of  riiareholders  of  such 


portfolio.  Gross  income  of  a  portfolio 
and  expenses  of  a  portfolio  that  are  not 
attributable  to  a  particular  class,  would 
be  borne  on  the  ^sis  of  relative  net 
asset  values  of  the  classes  of  that 
portfolio.  All  Class  Expenses  incurred 
by  a  class  of  shares  would  be  borne  on  a 
pro  rata  basis  by  the  outstanding  shares 
of  such  class. 

13.  Because  of  the  service  payments 
and  Class  Expenses  that  may  be  borne 
by  each  class  of  shares,  the  net  income 
of  (and  dividends  payable  to)  each  class 
may  be  different  from  the  net  income  of 
the  other  classes  of  shares  in  the  same 
portfolio. 

14.  Applications  request  that  relief  be 
extended  to  the  Trust  and  all  other 
investment  companies  and  any  series 
thereof  that  are  in  the  same  group  of 
investment  companies,  as  defined  in 
rule  lla-3  under  the  Act, 

Applicants’  Legal  Analysis 

1.  Applicants  request  an  exemptive 
order  to  the  extent  that  the  proposed 
issuance  and  sale  of  the  Trust's  New 
Shares  might  be  deemed:  (a)  to  result  in 
a  “senior  security"  within  the  meaning 
of  section  18(g)  of  the  Act  and  to  be 
prohibited  by  section  18(f)(1)  of  the  Act: 
and  (b)  to  violate  the  equal  voting 
provisions  of  section  18^i)  of  the  Act 
The  creation  of  New  Shares  may  result 
in  shares  of  a  class  having  “priority  over 
[another]  class  as  to  *  *  *  payment  of 
dividends'’  and  having  unequal  voting 
rights  because  under  the  proposed 
arrangement  certain  classes  of  shares  in 
the  same  portfolio  would  bear  the 
expenses  of  service  payments  and  Class 
Expenses  and  enjoy  exclusive  voting 
rights  with  respect  to  matters  concerning 
the  Plans. 

2.  Applicants  believe  that  the 
proposed  allocation  of  expenses  and 
voting  rights  relating  to  the  Hans  is 
equitable  and  would  not  discriminate 
against  any  group  of  shareholders. 
Although  investors  purchasing  shares 
offered  in  connection  with  a  Plan  would 
bear  the  costs  associated  with  the 
related  services,  they  would  also  enjoy 
exclusive  shareholder  voting  ri^ts  with 
respect  to  matters  affecting  such  Han. 
Conversely,  investors  purt^sing  shares 
that  are  not  covered  by  such  a  Han 
would  not  be  burdened  with  such 
expenses  or  enjoy  sudi  voting  rights. 

3.  Proposed  arrangement  does  not 
involve  borrowings  and  does  not  afifect 
the  Trust’s  existing  assets  or  reserves. 
Nor  will  the  proposed  arrangement 
increase  the  speculative  character  of  the 
shares  in  a  portfolio,  since  all  shares, 
including  those  sold  subject  to  a  12b-l 
Han  or  a  Shareholder  Services  Plan,  will 
participate  pro  rata  in  all  of  the 
portfolio’s  income  and  all  of  the 


portfolios's  expenses  (with  the 
exception  of  the  service  payments  and 
other  expenses  which  can  only  be 
attributed  to  a  particular  class).  The 
Trust’s  capital  structure  under  the 
proposed  arrangement  will  not  induce 
any  group  of  shareholders  to  invest  in 
risky  securities  to  the  detriment  of  any 
other  group  of  shareholders  since  the 
investment  risks  of  each  portfolio  will 
be  borne  equally  by  all  of  the  portfolio’s 
shareholders. 

4.  If  New  Shares  are  created  and 
Hans  adopted  as  described,  the  Trust 
will  be  able  to  address  more  precisely 
the  needs  of  the  particular  investors  and 
to  cause  the  associated  expense  to  be 
borne  by  such  investors.  While  this 
objective  might  be  achieved  through  the 
ongoing  organization  of  identical  but 
separate  investment  portfolios,  the  Trust 
believes  that  it  would  be  inefficient,  and 
probably  economically  or  operationally 
unfeasible,  to  organize  a  separate 
investment  portfolio  corresponding  to 
each  class  of  New  Shares  to  be  created. 
Not  only  would  excessive  accounting, 
bookkeeping,  and  legal  costs  be  incurred 
in  organizing  and  operating  such  new 
portfolios,  but  management  of  the  new 
portfolios  as  well  as  any  existing 
portfolios,  might  be  hampered. 

Moreover,  owners  of  all  shares  also 
would  have  the  additional  investment 
^safety  and  stability  resulting  fi-om  their 
ability  to  invest  in  sizeable  investment 
portfolios  and  may  be  relieved  of  a 
portion  of  the  fixed  costs  normally 
associated  with  open-end  companies 
since  such  costs  potentially  would  be 
spread  over  a  greater  number  of  shares 
and  a  larger  asset  base  than  they  would 
be  otherwise. 

Applicants’  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  of  a  portfolio 
will  represent  interests  In  the  same 
portfolio  of  investments,  and  be 
identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences 
between  the  classes  of  shares  of  a 
portfolio  will  relate  solely  to:  (a)  The 
method  of  financing  certain  Class 
Expenses,  which  are  limited  to  any  or  all 
of  the  following:  (i)  Transfer  agency  fees 
identified  by  applicants  as  being 
attributable  to  a  specific  class  of  shares, 

(ii)  printing  and  postage  expense  related 
to  preparing  and  distributing  materials 
su^  as  shareholder  reports, 
prospectuses  and  proxy  statements  to 
current  shareholders  of  a  specific  class, 

(iii)  blue  sky  registration  fees  incurred 
by  a  class  of  shares,  (iv)  Commission 
registration  fees  incurred  by  a  class  of 
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shares,  (v)  the  expense  of  administrative 
personnel  and  services  as  required  to 
support  the  shareholders  of  a  specific 
class;  (vi)  trustees’  fees  or  expenses 
incurred  as  a  result  of  issues  relating  to 
one  class  of  shares,  and  (vii)  accounting 
expenses  relating  solely  to  one  class  of 
shares;  (b)  expenses  assessed  to  a  class 
pursuant  to  a  Shareholder  Services  Plan 
and/or  12b-l  Plan  with  respect  to  a 
class;  (c)  the  fact  that  the  classes  will 
vote  separately  with  respect  to  the 
Trust’s  Shareholder  Services  Plan  and/ 
or  12b-l  Plan;  (d)  the  different  exchange 
privileges  of  the  classes  of  shares;  and 
(e)  the  designation  of  each  class  of 
shares  of  the  Trust.  Any  additional 
incremental  expenses  not  specifically 
identified  above  which  are  subsequently 
identibed  and  determined  to  be  properly 
allocated  to  one  class  of  shares  shall  not 
be  so  allocated  unless  and  until 
approved  by  the  Commission  pursuant 
to  an  amended  order. 

2.  The  trustees  of  the  Trust,  including 
a  majority  of  the  trustees  who  are  not 
interested  persons  of  the  Trust,  as  that 
term  is  debned  in  section  2(a)(19)  of  the 
Act  (the  “Independent  Trustees”)  will 
approve  the  offering  of  different  classes 
of  New  Shares  (the  “Multi-Class 
System”)  prior  to  the  implementation  of 
that  system  by  the  Trust,  The  minutes  of 
the  meetings  of  the  trustees  of  the  Trust 
regarding  the  deliberations  of  the 
trustees  with  respect  to  the  approvals 
necessary  to  implement  the  Multi-Class 
System  will  reflect  in  detail  the  reasons 
for  the  trustees’  determination  that  the 
proposed  Multi-Class  System  is  in  the 
best  interests  of  the  Trust  and  its 
shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  board  of 
trustees  of  die  Trust,  including  a 
majority  of  Independent  Trustees.  Any 
person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  the  Trust  to  meet 
Class  Expenses  shall  provide  to  the 
board  of  trustees  and  the  trustees  shall 
review,  at  least  quarterly,  a  written 
report  of  the  amounts  so  expended  and 
the  purposes  for  which  such 
expenditures  were  made. 

4.  On  an  ongoing  basis,  the  trustees  of 
the  Trust,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  the  Trust  for  the 
existence  of  any  material  conflicts 
between  the  interests  of  the  two  classes 
of  shares.  The  trustees,  including  a 
majority  of  the  Independent  Trustees, 
shall  take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 


conflicts  that  may  develop.  The 
distributor  and  the  investment  adviser 
will  be  responsible  for  reporting  any 
potential  or  existing  conflicts  to  the 
trustees.  If  a  conflict  arises,  the 
distributor  and  the  investment  adviser, 
at  their  own  cost,  will  remedy  such 
conflict  up  to  and  including  establishing 
a  new  registered  management 
investment  company. 

5.  Any  rule  12b-l  plan  adopted  or 
amended  to  permit  tbe  assessment  of  a 
rule  12b-l  fee  on  any  class  of  shares 
which  has  not  had  its  rule  12b-l  plan 
approved  by  the  public  shareholders  of 
that  class  will  be  submitted  to  the  public 
shareholders  of  such  class  for  approval 
at  the  next  meeting  of  shareholders  after 
the  initial  issuance  of  the  class  of 
shares.  Such  meeting  is  to  be  held  within 
16  months  of  the  date  that  the 
registration  statement  relating  to  such 
class  first  becomes  effective  or,  if 
applicable,  the  date  that  the  amendment 
to  the  registration  statement  necessary 
to  offer  such  class  first  becomes 
effective,  or  within  such  other  period  as 
required  by  the  Commission  staff  via 
undertaking  in  the  registration  statement 
relating  to  such  class  or,  if  applicable,  in 
the  amendment  to  the  registration 
statement  offering  such  class. 

6.  The  distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
will  require  all  persons  selling  shares  of 
the  Trust  to  agree  to  conform  to  such 
standards. 

7.  The  Shareholder  Services  Plans  wilt 
be  adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l(b)  through  (f)  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l.  In 
evaluating  the  Shareholder  Services 
Plan,  the  trustees  will  specifically 
consider  whether  (a)  such  plans  are  in 
the  best  interest  of  the  applicable 
classes  and  their  respective 
shareholders,  (b)  the  services  to  be 
performed  pursuant  to  the  Shareholder 
Services  Plan  are  required  for  the 
operation  of  the  applicable  classes,  (c) 
the  Service  Organizations  can  provide 
services  at  least  equal,  in  nature  and 
quality,  to  those  provided  by  others, 
including  the  'Trust,  providing  similar 
services  and  (d)  the  fees  for  such 
services  are  fair  and  reasonable  in  light 
of  the  usual  and  customary  charges 
made  by  other  entities,  especially  non- 
afi51iated  entities,  for  services  of  the 
same  nature  and  quality. 

8.  Each  Service  Agreement  entered 
into  pursuant  to  the  Shareholder 


Services  Plan  will  contain  a 
representation  by  the  Service 
Organization  that  any  compensation 
payable  to  the  Service  Organization  in 
connection  with  the  investment  of  its 
customers’  assets  in  the  Trust  (a)  will  be 
disclosed  by  it  to  its  customers,  (b)  will 
be  authorized  by  its  customers,  and  (c) 
will  not  result  in  an  excessive  fee  to  the 
Service  Organization. 

9.  Each  Service  Agreement  entered 
into  pursuant  to  the  Shareholder 
Services  Plan  will  provide  that,  in  the 
event  an  issue  pertaining  to  the 
Shareholder  Services  Plan  is  submitted 
for  shareholder  approval,  the  Service 
Organization  will  vote  any  shares  held 
for  its  own  account  in  the  same 
proportion  as  the  vote  of  those  shares 
held  for  its  customers’  accounts. 

10.  The  trustees  will  receive  quarterly 
and  annual  statements  concerning  the 
amounts  expended  under  the 
Shareholder  Services  Plans  and  12b-l 
Plans  and  the  related  Service 
Agreements  complying  with  paragraph 
(b)(3)(ii)  of  rule  12b-l,  as  it  may  be 
amended  from  time  to  time.  In  the 
statements,  only  expenditures  properly 
attributable  to  the  sale  or  servicing  of  a 
particular  class  of  shares  will  be  used  to 
justify  any  distribution  or  servicing  fee 
charged  to  that  class.  Expenditures  not 
related  to  the  sale  or  servicing  of  a 
particular  class  will  not  be  presented  to 
the  trustees  to  justify  any  fee 
attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  trustees  in  the  exercise 
of  their  fiduciary  duties. 

11.  Dividends  paid  by  the  Trust  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amount,  except  that  service 
payments  made  by  a  class  under  a  Plan 
and  any  Class  Expenses  will  be  borne 
exclusively  by  that  class. 

12.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
classes  and  the  proper  allocation  of 
expenses  among  the  classes  has  been 
reviewed  by  an  expert  (the  "Expert”) 
who  has  rendered  a  report  to  the 
applicants,  which  has  been  provided  to 
the  staff  of  the  Commission,  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
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made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Trust  that  the  calculations  and 
allocations  are  being  made  properly. 

The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  bled  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Expert  with  respect  to  such  reports, 
following  request  by  the  Trust  (which 
the  Trust  agrees  to  provide),  will  be 
available  for  inspection  by  the 
Commission  staff  upon  the  written 
request  to  the  Trust  for  such  work 
papers  by  a  senior  member  of  the 
Division  of  Investment  Management, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accoimtant,  the  Chief 
Financial  Analyst,  an  Assistant 
Director,  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Expert  is  a  “Special 
Purpose"  report  on  the  "Design  of  a 
System”  and  ongoing  reports  will  be 
“Special  Purpose"  reports  on  the 
“Design  of  a  System  and  Certain 
Compliance  Tests"  as  defined  and 
described  in  SAS  No.  44  of  the  AICPA, 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  from  time  to 
time. 

13.  The  applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions  of 
the  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the 
classes  of  shares  and  this  representation 
will  be  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in  condition 
(12)  above  and  will  be  concurred  with 
by  the  Expert,  or  an  appropriate 
substitute  Expert,  on  an  ongoing  basis  at 
least  annually  in  the  ongoing  reports 
referred  to  in  condition  (12)  above. 
Applicants  will  take  immediate 
corrective  action  if  this  representation  is 
not  concurred  in  by  the  Expert  or 
appropriate  substitute  Expert. 

14.  The  prospectus  of  each  class  of 
shares  will  contain  a  statement  to  the 
effect  that  a  salesperson  and  any  other 
person  entitled  to  receive  compensation 
for  selling  or  servicing  Trust  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Trust. 

15.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
trustees  of  the  Trust  with  respect  to  the 
Multi-Class  System  will  be  set  forth  in 
guidelines  which  will  be  furnished  to  the 
trustees. 

16.  The  Trust  will  disclose  the 
respective  expenses,  performance  data. 


distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  The  Trust  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  all  classes  of  shares 
in  every  shareholder  report.  To  the 
extent  any  advertisement  or  sales 
literature  describes  the  expenses  or 
performance  data  applicable  to  any 
class  of  shares  of  a  portfolio,  it  will  also 
disclose  the  respective  expenses  and/or 
performance  data  applicable  to  all 
classes  of  shares  of  such  portfolio.  The 
information  provided  by  applicants  for 
publication  in  any  newspaper  or  similar 
listing  of  the  Trust’s  net  asset  value  and 
public  offering  price  will  present  each 
class  of  shares  separately. 

17.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imply 
Commission  approval,  authorization  of 
or  acquiescence  in  any  particular  level 
of  payments  that  the  Trust  may  make 
pursuant  to  its  rule  12b-l  distribution 
plan  or  Shareholder  Services  Plan  in 
reliance  on  the  exemptive  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  92-24323  Filed  10-6-92:  8;45  am] 
BILUNG  CODE  B010-01-M 


[Rel.  No.  IC-18992;  812-8020] 

Xerox  Financial  Life  insurance 
Company,  et  ai 

September  30. 1992. 

AGENCY:  Securities  and  Exchange 
Commission  (the  “Commission”  or 
“SEC”). 

action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Xerox  Financial  Life 
Insurance  Company  (“Company"), 
Xerox  Variable  Annuity  Accoimt  Five 
(the  “Separate  Accoimt”),  and  Xerox 
Life  Sales  Company. 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  for 
exemptions  from  sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  the  deduction 
of  a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Separate  Account 
imder  certain  individual  deferred 
variable  annuity  contracts  (the 
“Contracts”). 


FILING  DATE:  The  application  was  Hied 
on  July  29, 1992. 

HEARING  OR  NOTIHCATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  October  26, 1992  and  should 
be  accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  by  certificate.  Hearing 
requests  should  state  the  nature  of  the 
interest,  the  reason  for  the  request  and 
the  issues  contested.  Persons  may 
request  notiHcation  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 

Applicants,  c/o  Dean  H.  Goossen,  Esq., 
Xerox  Financial  Life  Insurance 
Company,  One  Parkview  Plaza, 
Oakbrook  Terrace,  IL  60181. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz,  Attorney,  at  (202) 
272-3046  or  Wendell  M.  Faria,  Deputy 
Chief,  at  (202)  272-2060,  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission’s  Public  Reference  Branch. 

Applicants’  Representations 

1.  The  Company  is  a  stock  life 
insurance  company  which  was 
originally  incorporated  in  1972  as 
Industrial  Indemnity  Life  Insurance 
Company,  a  California  corporation.  The 
Company  is  a  wholly-owned  subsidiary 
of  Industrial  Indemnity  Company,  an 
indirect  subsidiary  of  Xerox 
Corporation. 

2.  The  Separate  Account  is  registered 
with  the  Commission  as  a  unit 
investment  trust  under  the  1940  Act.  The 
Separate  Account  currently  is  divided 
into  sub-accounts  which  will  invest  in 
shares  of  the  portfolios  of  Van  Kampen 
Merritt  Series  Trust  or  Lord  Abbett 
Series  Fund,  Inc, 

3.  The  Contracts  will  be  distributed 
through  Xerox  Life  Sales  Company,  an 
affiliate  of  the  Company. 

4.  The  Contracts  are  individual 
flexible  purchase  payment  deferred 
variable  annuity  contracts  which  are 
available  in  connection  with  retirement 
plans  which  may  or  may  not  qualify  for 
federal  tax  advantages.  The  minimum 
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payment  is  $5,000  for  a  nonqualified 
contract  and  ^000  for  a  qualified 
contract.  Additional  purchase  payments 
must  be  at  least  $2,000. 

5.  Any  premium  or  other  taxes 
payable  to  a  state  or  other  governmental 
entity  will  be  charged  against  the 
Contract  Values.  The  Company  intends 
to  deduct  state  premium  taxes,  which 
range  fiom  0%  to  4%,  at  the  time  annuity 
payments  begin  or  upon  surrender  if  it  is 
unable  to  receive  a  refund.  However,  the 
company  reserves  the  right  to  deduct  the 
premium  taxes  when  incurred.  The 
Company  does  not  currently  maintain  a 
provision  for  federal  income  taxes  with 
respect  to  the  Separate  Account  but 
reserves  the  right  to  establish  a 
provision  for  income  tax  incurred  as  a 
result  of  the  operation  of  the  Separate 
Account.  The  Company  will  deduct  for 
income  tax  incurred  by  it  as  a  result  of 
the  operation  of  the  Separate  Account 
whether  or  not  there  was  a  provision  for 
taxes  and  whether  or  not  it  was 
sufficient* 

6.  Contract  owners  may  transfer  all  or 
part  of  their  interest  in  a  sub-account  to 
another  sub-account  of  the  Separate 
Account.  The  Company  will  deduct  a 
transfer  fee  fit)m  the  amount  which  is 
transferred  which  will  be  equal  to  the 
lesser  of  $25  or  2%  of  the  amount 
transferred  if  there  have  been  more  than 
12  transfers  in  the  contract  year.  After 
annuity  payments  begin,  the  Contract 
owner  may  make  one  transfer  per 
contract  year. 

7.  The  Company  will  deduct  an  annual 
contract  maintenance  charge  of  $30  from 
the  contract  value  on  each  contract 
anniversary,  at  the  time  a  Contract  is 
surrendered  and,  after  the  annuity  date, 
on  a  monthly  basis.  Applicants 
represent  that  the  charge  has  not  been 
set  at  a  level  greater  than  its  cost  and 
contains  no  element  of  profit. 

8.  In  addition,  the  Company  deducts 
on  each  valuation  date  an 
administrative  expense  charge  which  is 
equal,  on  an  annual  basis,  to  .15%  of  the 
daily  net  asset  value  of  the  Separate 
Account.  This  charge  is  designed  to 
cover  the  shortfall  in  revenues  from  the 
contract  maintenance  charge.  The 
Company  does  not  intend  to  profit  from 
this  administrative  expense  diarge.  This 
charge  will  be  reduced  to  the  extent  that 
the  amount  of  the  charge  is  in  excess  of 
that  necessary  to  reimburse  the 
Company  for  its  administrative 
expenses.  Should  this  charge  prove  to  be 
insufficient,  the  Company  will  not 
increase  this  charge  and  will  incur  the 
loss.  Applicants  are  relying  upon  Rule 


•  See  File  No.  33-50174.  Form  N-*  registration 
statement  for  the  Separate  Accomit.  which 
Applicants  have  incorporated  herein  by  reference. 


26a-l  with  respect  to  the  deduction  of 
this  charge. 

9.  The  Contracts  do  not  provide  for  a 
fit>nt-end  sales  charge.  Instead,  a 
withdrawal  charge  (sale  load)  is 
imposed  on  withdrawals  of  contract 
values  attributable  to  purchase 
payments  that  have  not  been  held  for 
longer  than  five  contract  years.  The 
withdrawal  charge  is  equal  to  5%  of  the 
purchase  payment  withdrawn.  Sub)ect 
to  certain  conditions  noted  in  the 
application,  up  to  10%  of  purchase 
pajnnents  may  be  withdrawn  free  of  the 
withdrawal  charge  on  a  noncumulative 
basis  once  each  contract  year. 

10.  The  Company  assumes  mortality 
and  expense  risks  under  the  Contracts. 
The  mortality  risks  arise  from  the 
contractual  obligation  to  make  annuity 
payments  after  tfie  annuity  date  for  the 
life  of  the  annuitant  and  to  waive  the 
withdrawal  charge  in  the  event  of  the 
death  of  the  annuitant  or  contract  owner 
(as  applicable).  The  expense  risk 
assumed  by  the  Company  is  that  all 
actual  expenses  involved  in 
administering  the  Contracts,  including 
contract  maintenance  costs, 
administrative  fees,  mailing  costs,  data 
processing  costs,  legal  fees,  accounting 
fees,  filing  fees  and  the  costs  of  other 
services  may  exceed  the  amount 
recovered  from  the  contract 
maintenance  charge  and  the 
administrative  expense  charge.  To 
compensate  it  for  assuming  these  risks, 
the  Company  deducts  on  each  valuation 
date  a  mortality  and  expense  risk 
charge,  the  amount  of  which  is  equal,  on 
an  aimual  basis  to  1.25%  (consisting  of 
approximately  .90%  for  mortality  risks 
and  approximately  .35%  for  expense 
risks)  of  the  daily  net  asset  value  of  the 
separate  account. 

Applicants’  Legal  Analysis  and 
Conditions 

1.  Applicants  request  an  exemption 
from  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  to  the  extent  relief  is 
necessary  to  permit  the  deduction  from 
the  Separate  Account  of  the  mortality 
and  expense  risk  charge  under  the 
contracts.  Sections  26(a)(2)(C)  and 
27(c)(2),  as  herein  pertinent,  prohibit  a 
registered  unit  investment  trust  and  any 
depositor  thereof  or  imderwriter  therefor 
from  selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee,  not  exceeding 
such  reasonable  amounts  as  the 
Commission  may  prescribe,  for 


performing  bookkeeping  and  other 
administrative  services. 

2.  Applicants  submit  that  the 
Company  is  entitled  to  reasonable 
compensation  for  its  assumption  of 
mortality  and  expense  risks  and 
represent  that  the  mortality  and  expense 
risk  charge  is  within  the  range  of 
industry  practice  for  comparable 
variable  annuity  contracts.  Applicants 
state  that  these  representations  are 
based  upon  an  analysis  of  the  mortality 
risks,  taking  into  consideration  such 
factors  as  the  guaranteed  annuity 
purchase  rates,  the  expense  risks  taking 
into  account  the  existence  of  charges 
against  Separate  Account  assets  for 
other  than  mortality  and  expense  risks, 
the  estimated  costs,  now  and  in  the 
future,  for  certain  product  features,  and 
industry  practice  with  respect  to 
comparable  variable  aimuity  contracts. 
The  Company  will  maintain  at  its 
principal  office,  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  and 
the  methodology  and  results  of  diis 
analysis. 

3.  Applicants  state  that  if  the 
mortality  and  expense  risk  charge  is 
insufficient  to  cover  the  actual  costs,  the 
loss  will  be  borne  by  the  Company. 
Conversely,  if  the  amount  deducted 
proves  more  than  sufficient,  the  excess 
will  be  a  profit  to  the  Company.  The 
mortality  and  expense  risk  charge  is 
guaranteed  by  the  Company  and  cannot 
be  increased. 

4.  Applicants  acknowledge  that  the 
withdrawal  charge  may  be  insufficient 
to  cover  all  costs  relating  to  the 
distribution  of  the  Contracts  and  that  if 
a  profit  is  realized  firom  the  mortality 
and  expense  risk  charge,  all  or  a  portion 
of  such  profit  may  be  offset  by 
distribution  expenses  not  reimbursed  by 
the  withdrawal  charge.  In  such 
circumstances  a  portion  of  the  mortality 
and  expense  risk  charge  might  be 
viewed  as  providing  for  a  portion  of  the 
costs  relating  to  distribution  of  the 
Contracts.  Notwithstanding  the 
foregoing,  the  Company  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  proposed  distribution  financing 
arrangements  made  with  respect  to  the 
Contracts  will  benefit  the  Separate 
Account  and  the  Contract  owners.  The 
basis  for  such  conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  the  Company  at  its  principal  office 
and  will  be  available  to  the 
Commission. 

5.  Applicants  represent  that  the 
Separate  Account  will  invest  only  in 
underlying  mutual  funds  that  undertake, 
in  the  event  they  should  adopt  any  plan 
under  Rule  12b-l  under  the  1940  Act  to 
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Hnance  distribution  expenses,  to  have 
such  plan  formulated  and  approved  by  a 
board  of  directors  or  a  board  of  trustees, 
a  majority  of  the  members  of  which  are 
not  “interested  persons"  of  . such  funds 
within  the  meaning  of  section  2(a)(19)  of 
the  1940  Act. 

Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  deduct  the  mortality  and  expense  risk 
charge  under  the  Contracts  meet  the 
standards  in  section  6(c)  of  the  1940  Act. 
In  this  regard,  Applicants  assert  that  the 
exemptions  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of , 
investors  and  the  policies  and  purposes 
of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  92-24327  Filed  10-6-92:  8:45  am] 
NLUNG  CODE  8010-01-M 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

Meeting  of  the  President's  Council  of 
Advisors  on  Science  and  Technology 

action:  Notice  of  meeting. 

summary:  The  President’s  Council  of 
Advisors  on  Science  and  Technology 
will  meet  on  October  22-23, 1992.  The 
meeting  will  begin  with  an  open  session 
at  approximately  10  a.m.  on  Thursday, 
October  22, 1992,  in  the  Conference 
Room,  Points  of  Light  Foundation,  736 
Jackson  Place,  NW.,  Washington,  DC, 
with  one  substantive  agenda  item  to  be 
discussed.  This  open  session  will  end  at 
approximately  12  noon.  On  Thursday 
afternoon,  at  approximately  1  p.m.,  itie 
Council  will  continue  its  open  session 
with  two  substantive  agenda  items  to  be 
discussed.  This  session  will  end  at 
approximately  4:30  p.m.  On  Friday, 
October  23, 1992,  the  Council  will 
reconvene  in  closed  session  at 
approximately  9  a.m.  with  two 
substantive  agenda  item  to  be 
discussed.  This  closed  session  will  end 
at  approximately  12  noon  on  Friday. 
TYPE  OF  MEETING:  Open  and  Closed. 
agenda:  On  Thursday.  October  22,  there 
will  be  a  discussion  of  the  report  on  the 
U.S.  Research  Intensive  Colleges  and 
Universities  Project.  On  Thursday 
afternoon,  the  Council  will  discuss 
possible  panel  and  study  topics  for  1993. 
The  Council  will  also  hold  a  joint 


meeting  with  the  Canadian  National 
Advisory  Board  on  Science  and 
Technology,  beginning  at  approximately 
2:15  p.m. 

During  the  closed  session  on  Friday, 
October  23,  the  Council  will  be  briefed 
on,  and  hold  a  discussion  regarding,  the 
prospects  of  impact  of  the  upcoming 
new  Office  of  Management  and  Budget 
Circular  A-21.  The  Council  will  also 
finalize  any  remaining  panel  or  study 
reports  for  1992.  This  portion  of  the 
meeting  will  be  closed  to  the  public, 
pursuant  to  Title  5,  U.S.  Code,  section 
552b(c)  (4),  (6)  &  (9)(B). 

For  information  regarding  time,  place 
and  agenda,  and  for  those  wishing  to 
attend  the  open  portion  of  the  meeting, 
please  contact  Ms.  Ann  Barnett,  (202 
395-4692,  prior  to  3  p.m.  on  October  21, 
1992.  Other  questions  can  be  directed  to 
Dr.  Alicia  K.  Dustira,  (202)  395-4692. 

Dated:  October  2, 1992. 

Vickie  V.  Sutton, 

Assistant  Director,  Office  of  Science  and 
Technology  Policy. 

(FR  Doc.  92-24348  Filed  10-6-92;  8:45  am] 
BILUNQ  CODE  3170-01-M 


TENNESSEE  VALLEY  AUTHORITY 

Privacy  Act  of  1974;  New  System  of 
Records 

agency:  Tennessee  Valley  Authority 
(TVA). 

ACTION:  Notice  of  new  system  of 
records. 

summary:  In  accordance  with  5  U.S.C. 
552a(e)(4),  TVA  is  publishing  a  notice  of 
the  existence  and  character  of  a  new 
system  of  records  entitled  TVA-36, 
“Section  26a  Permit  Application 
Records — ^TVA.” 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  R.  Winter,  Tennessee  Valley 
Authority,  1101  Market  Street  (MR  2F), 
Chattanooga,  TN  37402-2801;  telephone: 
(615)  751-2523. 

SUPPLEMENTARY  INFORMATION:  On  July 
28, 1992  (57  FR  33382-33383)  TVA 
published  notice  of  a  proposed  new 
system  of  records  entitled  TVA-36. 
“Section  26a  Permit  Application 
Records — ^TVA.”  Reports  were 
submitted  to  Congress  and  the  O^ice  of 
Management  and  Budget  (OMB)  on  July 
16, 1992,  pursuant  to  the  FWvacy  Act  and 
OMB  Circular  No.  A-130.  No  comments 
were  received  in  response  to  the  reports. 
In  addition,  no  public  comments  were 
received  on  any  aspect  of  the  proposed 
new  system  of  records  notice  for  TVA- 
36.  Accordingly,  TVA  is  today 
publishing  a  notice  of  this  new  system  of 
records.  The  text  of  TVA’s  notices 


covering  its  other  systems  of  records 
appears  at: 

55  FR  34816-34840  (August  24. 1990), 
Compilation. 

55  FR  41171  (October  9, 1990),  Correction  to 

compilation. 

56  FR  41194120  (February  1. 1991),  New 

routine  uses  for  TVA-12. 

56  FR  19137-19138  (April  25. 1991),  New 
routine  uses  for  TVA-2  and  TVA-26. 

56  FR  22902  (May  17, 1991),  New  routine  uses 
for  TVA-2  and  TVA-11. 

58  FR  30860  (August  1. 1991),  New  routine  use 
for  TVA-2. 

This  document  gives  notice  that  the 
following  new  TVA  system  of  records  is 
in  effect: 

TVA-36 

SYSTEM  NAME: 

Section  26a  Permit  Application 
Records — ^TVA. 

SYSTEM  LOCATION: 

For  applications  involving  private 
facilities  located  on  TVA  reservoirs, 
such  as  boathouses,  piers,  docks, 
launching  ramps,  marine  railways, 
beaches,  utilities,  and  ground 
improvements,  the  records  are 
maintained  in  the  following  locations: 

— Manager,  Property  Management, 
Eastern  Land  Resources  District,  TVA, 
2611  West  Andrew  Johnson  Highway. 
Morristown,  TN  37814. 

— Manager,  Property  Management, 
Central  Land  Resources  District,  TVA, 
P.O.  Box  606,  Athens,  TN  37303. 

— Manager,  Property  Management, 
Southern  Land  Resources  District, 
TVA,  170  Office  Service  Warehouse 
Annex,  Muscle  Shoals,  AL  35660. 

— Manager,  Property  Management, 
Western  Land  Resources  District, 
TVA,  P.O.  Box  280,  Paris,  TN  38242. 
For  applications  involving  other 
facilities,  the  records  are  maintained  by 
the  Manager,  Property  Management  and 
Administration  Department,  Land 
Resources,  TVA,  Ridgeway  Road. 

Norris.  TN  37828. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

This  system  includes  individuals  who 
have  filed  a  Section  26a  application  for 
approval  of  construction  of  such  things 
as  boat  ramps,  docks,  bridges,  and  dams 
located  along,  across,  or  in  the 
Tennessee  River  and  its  tributaries.  Also 
included  in  this  system  may  be 
individuals  whose  structures  do  not 
have  Section  26a  permits,  or  whose 
approved  structures  have  deteriorated 
so  as  to  pose  a  threat  to  navigation, 
flood  control,  public  lands  or 
reservations. 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Section  26a  permit  applications  made 
by  individuals,  businesses  and 
industries,  utilities,  and  federal,  state, 
county  and  city  government  agencies. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Tennessee  Valley  Authority  Act  of 
1933, 16  U.S.C.  831-831dd. 

PURPOSEfS): 

Section  26a  of  the  Tennessee  Valley 
Authority  Act  of  1933,  as  amended, 
requires  that  TVA  review  and  approve 
plans  for  the  construction,  operation, 
and  maintenance  of  any  dam, 
appurtenant  works,  or  other  obstruction 
affecting  navigation,  flood  control,  or 
public  lands  or  reservations  across, 
along,  or  in  the  Tennessee  River  or  any 
of  its  tributaries.  The  information 
collected  is  used  to  assess  the  impact  of 
the  proposed  project  on  the  statutory 
TVA  programs  and  the  environment  and 
determine  if  the  project  can  be 
approved.  Rules  on  the  appbcation  for 
review  and  approval  of  such  plans  are 
published  in  18  CFR  part  1304,  Approval 
of  Construction  in  the  Tennessee  River 
System  and  Regulation  of  Structures. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  State  or  other  Federal  agencies  for 
use  in  program  evaluation,  providing 
assistance  to  program  participants,  or 
engaged  at  TVA’s.direction  in  providing 
support  services  to  the  program,  to  the 
extent  necessary  to  the  performance  of 
those  services. 

To  TVA  consultants,  contractors, 
subcontractors  or  individuals  who 
contract  or  subcontract  Yvith  TVA,  who 
are  engaged  in  studies  and  evaluation  of 
TVA’s  administration  or  other  matters 
involving  its  Section  26a  program  or 
who  are  providing  support  services  to 
the  program,  to  the  extent  necessary  to 
the  performance  of  the  contract 

To  provide  information  to  a  Federal, 
State,  or  local  entity,  in  response  to  its 
request,  in  connection  with  the  letting  of 
a  contract  or  issuemce  of  a  license, 
grant,  or  other  benefit  by  the  requesting 
entity  to  the  extent  that  the  information 
is  relevant  and  necessary  to  the 
requesting  agency’s  decision  on  such 
matters. 

To  respond  to  a  request  from  a 
Member  of  Congress  regarding  the 
status  of  a  specie  application. 

In  litigation  to  which  TVA  is  a  party 
or  in  wUch  TVA  provides  legal 
representation  for  a  party  by  TVA 
attorneys  or  otherwise,  for  use  for  any 
purpose  including  the  presentation  of 
evidence  and  disclosure  in  the  course  of 


discovery.  In  all  other  litigation,  to 
respond  to  process  issued  under  color  of 
authority  of  a  court  of  competent 
jiuisdiction. 

To  refer,  where  there  is  an  indication 
of  a  violation  of  statute,  regulation, 
order,  or  similar  requirement,  whether 
criminal,  civil,  or  regulatory  in  nature,  to 
the  appropriate  entity,  including  Federal, 
State,  or  local  agencies  or  other  entities 
charged  with  enforcement,  investigative, 
or  oversight  responsibility. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  are  maintained  on  automated 
data  storage  devices,  on  microfilm,  and 
in  hardcopy  files. 

retrievabiuty: 

Records  in  the  Property  Management 
and  Administration  Department  Norris, 
Tennessee,  may  be  retrieved  by 
personal  identifier  (name  of  applicant), 
land  tract  number,  or  Section  26a 
application  number,  stream  location, 
reservoir,  county,  or  subdivision. 

Records  in  field  offices  are  interfiled 
with  land  tract  records  and  are  retrieved 
by  land  tract  number. 

SAFEGUARDS: 

Access  to  and  use  of  these  records  are 
limited  through  physical,  administrative, 
and  computer  system  safeguards  to 
those  persons  whose  official  duties 
require  such  access. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  approved  TVA  records  retention 
schedules. 

SYSTEM  MANAGERfS)  AND  ADDRESS: 

Manger,  Property  Management  and 
Administration  Department  Land 
Resources,  TVA,  Norris,  TN  37828. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  learn  if 
information  on  them  is  maintained  in 
this  system  of  records  should  address 
inquiries  to  the  system  manager  named 
above.  Requests  should  include  the 
individual's  full  name.  A  land  tract 
number.  Section  26a  permit  application 
number,  stream  location  or  legal 
property  description  is  not  required  but 
may  expedite  "rVA's  response. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  them  in  this  system  of 
records  should  contact  the  system 
manager  named  above. 


CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  about  them 
maintained  in  this  system  should  direct 
their  request  to  the  system  manager 
named  above. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  solicited 
from  the  individual  to  whom  the  record 
pertains.  Information  may  also  be 
obtained  fi-om  other  Federal,  state, 
coimty  or  city  government  agencies; 
public  records  and  directories; 
landowners,  tenants,  and  other 
individuals  and  business  entities, 
including  financial  institutions,  having 
an  interest  in  or  knowledge  related  to 
land  OYYnership,  appraisal,  or  title 
history;  and  TVA  personnel  and 
contractors  including  independent 
appraisers  and  commercial  title 
companies. 

Michael  L.  Scalf, 

TVA  Archivist. 

(FR  Doc.  92-24295  Filed  10-6-92;  8:45  am] 
BILUNG  CODE  •120-08 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Result  of  Dispute  Settlement 
Proceeding  Initiated  Against  Norway 
under  the  GATT  Agreement  on 
Government  Procurement  Pursuant  to 
Titie  Vli  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988 

agency:  Office  of  the  United  States 
Trade  Representative. 
action:  Publication  of  Results  of 
EKspute  Settlement  Proceeding. 

summary:  The  purpose  or  this  notice  is 
to  provide  the  results  of  the  dispute 
settlement  proceeding  that  the  United 
States  initiated  against  Norway  imder 
the  GATT  Agreement  on  Government 
Procurement  (Code).  USTR  initiated  the 
case  following  the  identification  of 
Norway  as  a  coimtry  apparently  in 
violation  of  its  Code  obligations  in  the 
April  1991  Utle  VII  review  of  foreign 
country  discrimination  in  government 
procurement  against  U.S.  products  or 
services.  This  notice  is  published 
pursuant  to  section  305(j)(l)(a)  of  the 
Trade  Agreements  Act  of  1979  (1979 
Act),  as  amended  (19  U.S.C. 
2515(j)(l)(A)). 

On  May  13, 1992,  the  Code  Committee 
on  Government  Procurement  formally 
adopted  a  dispute  settlement  panel 
report,  which  concluded  that  Norway 
had  violated  its  obligations  in  the 
procurement  of  an  electronic  toll 
collection  system  for  the  city  of 
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Trondheim  and  recommended  that 
Norway  ensure  that  its  procuring 
entitles  conduct  their  procurement  in 
accordance  with  its  findings.  On  May 
13, 1992,  Norway  agreed  to  comply  with 
the  panel’s  recommendations,  and  on 
lune  12, 1992,  Norway  provided  to  the 
United  States  a  written  description  of 
the  measures  it  has  taken  to  ensure  diat 
it  conducts  its  procurement  in 
accordance  with  the  panel’s  findings, 
steps  which  the  President  found 
satisfactory.  Pursuant  to  section 
305(f)(2)(B)  of  the  1979  Act,  therefore, 
the  resident  will  take  no  action  to  limit 
government  procurement  from  Norway 
with  respect  to  this  matter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Newkirk,  Assistant  United 
States  Trade  Representative  tor  GATT 
Affairs,  at  (202)  395-6843,  or  Sanford 
Reback,  Assistant  General  Counsel,  at 
(202)  395-7203. 

SUPPLEMENTARY  MFORMATKM;  Title  Vll 
of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (1988  Act) 
amended  section  305  of  the  1979  Act  to 
require,  among  other  things,  the 
Administration  to  review  discrimination 
against  U.S.  goods  or  services  in  foreign 
government  procurements  markets.  In 
the  Apnl  1991  Title  Vn  review,  the 
Administration  identified  Norway  as  a 
country  apparently  in  violation  of  its 
Code  obligatioos.  Norway  had  excluded 
U.S.  suppliers  from  the  procurement  of 
an  electronic  toll  collection  system  for 

I  the  city  of  Trondheim.  Instead,  Norway 
had  apparently  sole-sourced  the 
equipment  required  from  a  Norwegian 
supplier.  The  United  States  believed 
that  this  action  was  inconsistent  with 
several  of  Norway’s  obligations  under 
the  Code,  including  the  obligation  not  to 
discriminate  against  the  products  and 
suppliers  of  other  signatories  to  the 
Code. 

Pursuant  to  the  requirements  of ’Title 
VII,  and  in  accordance  with  procedures 
outlined  in  the  Code,  on  April  26, 1991, 
the  United  States  requested 
consultations  with  Norway  in  an 
attempt  to  resolve  the  dispute.  When 
these  consultations  did  not  prove 
successful  in  addressing  U.S.  concerns 
within  the  60-day  period  specified  in  the 
statute,  the  United  States  initiated 
formal  dispute  settlement  proceedings 
under  the  Code,  in  accordance  with  the 
statute.  Hie  United  States  originally 
requested  the  formation  of  a  ^spute 
settlement  panel  in  this  matter  on  June 
20, 1991.  At  that  time,  Norway  availed 
itself  of  the  three-nuHith  period  provided 
under  the  Code  to  allow  the  Committee 

Ion  Government  Procurement  to  examine 
the  matter  farther.  Following  the 
expiration  of  the  three-month  period,  the 


United  States  again  requested  tibe 
formation  of  a  panel  to  examine  the 
dispute,  and  the  panel  was  formed  on 
September  23, 1991. 

On  April  6, 1992,  the  panel  submitted 
its  report  on  the  dispute  to  the  United 
States  and  Norway.  In  acomdance  with 
Code  procedures,  the  report  was 
circulated  to  other  Code  signatories  on 
April  28, 1992,  and  was  formally 
considered  by  the  Code  Committee  on 
May  13, 1992. 

The  report  concluded  that  Norway 
had  violated  its  obligations  under  the 
Code  in  its  conduct  of  the  Trondheim 
procmement.  Although  Norway 
attempted  to  justify  its  actions  in  the 
procurement  as  allowable  on  the  basis 
that  is  was  procuring  in  the  context  of  a 
research  and  development  project,  the 
panel  agreed  with  the  U.S.  contention 
that  the  principal  puipose  of  the 
Norwegian  procuremmit  was  the 
acquisition  of  toll  collection  equipment 
for  the  city  of  Trondheim,  not  research 
and  development  perse.  Thus,  Norway’s 
action  in  single  tendering  the 
procurement  to  a  particular  Norwe^an 
supplier  violated  the  basic  oUigation  of 
the  Code  the  signatories  may  not 
discriminate  against  the  products  or 
suppliers  of  other  signatories  in 
procurements  subject  to  the  obligations 
of  the  Code. 

The  pand  recommended  that  Norway 
take  actions  to  ensure  that  its  procuring 
entities  conduct  their  procurement  in 
accordance  with  its  findings,  and  on 
May  13, 1992,  Norway  a^*eed  to  accept 
the  recommendations  of  the  Panel.  On 
June  12, 1992,  Norway  provided  the 
United  States  with  written 
documentation  of  the  steps  that  it  has 
taken  to  comply  with  the  panel  report. 

Section  305(f)(2)(B)  of  the  1979  Act 
specifies  that  the  President  shall  take  no 
action  to  limit  procurement  from 
Norway  in  this  instance  if  Norway  takes 
the  actions  recommended  as  a  result  of 
the  dispute  settlement  proceedings  “to 
the  satisfaction  of  the  President.”  The 
President  has  decided  that  Norway’s 
actions  in  implementing  the  panel’s 
recommendations  are  satisfactory.  Thus, 
the  United  States  will  take  no  action  to 
limit  government  procurement  from 
Norway  with  respect  to  this  matter 
imder  Title  VII. 

Julius  L.  Katz, 

Acting  United  States  Trade  Representative. 

(FR  Doe.  82-24946  Filed  10-6-82;  8:45  am] 
BttXINQ  CODE  S190-9t-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Acbidnlstration 

Noise  Exposure  Map  Notice,  Receipt 
of  Noise  Compatibility  Program  aiKl 
Request  for  Review;  Bismarck 
Municipal  Airport,  Bismarck,  ND 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

summary:  'The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  City  of  Bismarck 
for  Bismarck  Municipal  Aiiport  under 
the  provisions  of  title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFR  part  150  are 
in  compliance  with  apjdicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Ksmarck  Municipal 
Airport  under  part  150  in  coiqunction 
with  the  noise  exposure  map.  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  March  10, 

1993. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA’s  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  September  11, 
1992.  ’The  public  comment  period  ends 
November  10, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Flanagan.  Federal  Aviation 
Administration,  Airports  District  Office, 
Room  102,  6020  28th  Avenue  South, 
Minneapolis,  Minnesota  55450,  (612) 
725-4463,  Comments  on  the  propos^ 
noise  compatibility  program  should  also 
be  submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMAITION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Bismarck  Municipal  Arport  are  in 
compliance  with  applicable 
requirements  of  peirt  150,  effective 
September  11, 1992.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
whi^  will  be  approved  or  disapproved 
on  or  before  March  10, 1993.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and  comment. 

Under  section  103  of  title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
“the  Act”),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulafions  and 
which  depict  noncompatiUe  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
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operations,  and  the  ways  In  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150,  promulgated 
pursuant  to  title  I  of  the  Act,  may  submit 
a  noise  compatibility  program  for  FAA 
approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  City  of  Bismarck  submitted  to  the 
FAA  on  June  3, 1991  noise  exposiu'e 
maps,  descriptions  and  other 
documentation  which  were  produced 
during  the  F.A.R.  part  150  Noise 
Compatibility  Study  from  September 
1989  to  June  1991.  It  was  requested  that 
the  FAA  review  this  material  as  the 
noise  exposure  maps,  as  described  in 
section  103(a)(1)  of  the  Act,  and  that  the 
noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  City  of 
Bismarck.  The  speciHc  maps  under 
consideration  are  the  1989  existing 
Noise  Exposure  Map  and  the  1995  future 
Noise  Exposure  Map.  The  FAA  has 
determined  that  these  maps  for 
Bismarck  Municipal  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  September  11, 1992. 

FAA’s  determination  on  an  airport 
operator’s  noise  exposure  maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant’s  data,  information  or  plans,  or 
a  conunitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specihc  \ 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specitic  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  those  noise 
exposure  maps  to  resolve  questions 


concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act 
'These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  ’These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA’s  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detail  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 

The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  section 
150.21  of  FAR  part  150,  that  the 
statutorily  required  consolation  has 
been  accomplished. 

'The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Bismarck  Municipal  Airport,  also 
effective  on  September  11, 1992. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
'Hie  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  March  10, 1993. 

'The  FAA’s  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  section  150.33.  'The 
primary  considerations  in  the  evaluation 
process  are  whether  the  proposed 
measures  may  reduce  the  level  of 
aviation  safety,  create  an  undue  burden 
on  interstate  or  foreign  commerce,  or  be 
reasonably  consistent  with  obtaining  the 
goal  of  reducing  existing  noncompatible 
land  uses  and  preventing  the 
introduction  of  additional 
noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA’s  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations; 
Federal  Aviation  Administration, 
Minneapolis  Airports  district  Office. 
Room  102,  6020  28th  Avenue  South, 
Minneapolis,  Minnesota  55450. 
Bismarck  Municipal  Airport,  Airport 
Administration,  2301  University, 
Building  22,  Bismarck.  North  Dakota 
58504. 


City  of  Bismarck,  City  Auditors  Office. 
221  North  5th,  Bismarck,  North  Dakota 
58501, 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  FOR  further  information 
CONTACT. 

Issued  in  Minneapolis.  Minnesota, 
September  11, 1992. 

Franklin  O.  Benson, 

Manager,  Minneapolis  Airports  district  Office 
FAA  Great  lakes  Region. 

[FR  Doc.  92-24356  Filed  10-6-92;  8:45  am] 
BILUNG  CODE  4310-1S-M 


Notice  of  Intent  To  Rule  on  Application 
To  impose  and  Use  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at  the 
Steamboat  Springs  Airport/Bob 
Adams  Field,  Steamboat  Springs,  CO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Intent  to  Rule  on 
Application. 

summary:  'The  FAA  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  the  Steamboat 
Springs  Airport/Bob  Adams  Field  under 
the  provision  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

DATES:  Conunents  must  be  received  on 
or  before  November  6, 1992. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  die  FAA  at  the  following 
address:  Alan  E.  Wiechmann,  Manager, 
Denver  Airports  District  Office,  DEN- 
ADO,  Federal  Aviation  Administration. 
5440  Roslyn  Street,  suite  300,  Denver, 
Colorado  80216-6026. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Harvey  M. 
Rose  of  the  Steamboat  Springs  Airport/ 
Bob  Adams  Field  at  the  following 
address:  P.O.  Box  775088,  Steamboat 
Springs,  Colorado  80477. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Steamboat  Springs  under  section  158.23 
of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bradley  S.  Davis,  Colorado  State 
Engineer,  Denver  Airports  District 
Office,  5440  Roslyn  Street,  suite  300, 
Denver.  Colorado  80216-6026.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
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SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  ajqdication  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
Steamboat  brings  Airport/B(d)  Adams 
Field  under  die  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Ude  IX  oS  die  Omnibus 
Budget  Recondhation  Act  of  1900) 
(Public  Law  101-S08)  and  part  158  (rf  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  September  28, 1992,  the  FAA 
determined  that  the  appiicadon  to 
impose  and  use  the  revenue  tnm  a  PFC 
submitted  by  the  City  of  Steamboat 
Springs,  Steamboat  Springs,  Colorado 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  udiole  or 
in  part,  no  later  then  January  20, 1998. 

The  following  is  a  brief  overview  of 
the  application. 

Levd  (d  the  Propoeed  PFC:  $3. 

Proposed  dmige  effecdvedate:  March 
1, 1993. 

Proposed  charge  expiration  date: 
March  1,2012. 

Total  estimated  PFC  revenue: 
$1,887,337. 

Brief  description  -of  propos^  prt^ects: 
Construct  terminal  buildi^  construct 
terminal  complex  access  road;  utility 
extensions  to  tenninal  site;  terminal 
building  patidag  lot;  rehabilitate  air 
carrier  apron  a^  taxiway:  tenant 
improvements  at  tominal;  and  land 
reimbursement 

Class  or  dasses  of  air  carriers  vdiidi 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs;  Carriers  as 
described  in  part  135  of  tibe  FAA  Rules 
and  Regttlattons. 

Any  person  may  inspect  die 
application  in  person  at  the  FAA  ofRce 
listed  above  under  **FOR  FURTHER 
INFORMATKM  CONTACT*  and  at  die  FAA 
Regional  Aiiports  office  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  1601  Lbid  Avenue. 
SWh  suite  540,  Renton,  WA  98055-4058. 

In  addition,  any  person  may,  upon 
request,  inspect  ^e  appUcadon,  notice 
and  other  docummits  germane  to  the 
application  in  person  at  the  Steamboat 
Springs  Airport/Bob  Adams  Reid, 
Steamboat  Sprhigs,  Colorado. 

Issued  in  Rentoa.  Washington  on 
September  28. 1002 
Edwaid  G.  Tatum, 

Manager.  Airports  Divisioa  Northwest 
Mountain  JU^oa. 

[FR  Doc.  82-24353  Filed  10^6-02;  8>45  am) 
WLLMO  CODE  MW  |$  M 


Federal  Transit  Administralion 

EnviroaiiientM  Impact  Statement  for 
the  North  Central  Corridor  Project, 
North  of  Park  Lane  in  OaHaa,  TX 

agency:  Federal  Transit  AdministratioR, 
DOT. 

ACTION:  Notice  of  intent  to  prepare  an 
EnviroiBuenta!  Impact  Statement. 


StMMARY:  Ihe  Federal  Transit 
Administration  (FT A)  and  DaUas  Area 
Rapid  Transit  (DARl^  intend  to  pr^iare 
an  Environmental  impact  Statement 
(E]S)4a  aooordmce  vridi  ^  National 
Eni^nmental  Ptdicy  Act  (NEPA)  for 
transit  inqnovements  in  the  Nordi 
Cenfral  Coirkkw,  north  of  Park  Lane. 

The  EIS  will  include  an  evahaationof  a 
No-Build  akemative,  two 
Transportation  System  Management 
(TSM)  alternatives,  including 
Occupancy  V^de  (HOV)  options,  an 
extension  of  die  !i^  rafl  transit  system 
from  die  tenmnos  td  the  Hne  now  undm* 
constructkNi  at  Paric  Lane  to  die  East 
Plano  Transit  Cmiter  at  Parker  Road, 
and  any  ad<fitional  aHernathres  whidi 
result  from  the  scoping  process.  Scoping 
will  be  accomplished  through 
^correspondence  with  interested  persons, 
organizations,  and  Federal,  State,  and 
local  agencies,  and  through  three  public 
meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Peggy  Crist,  FTA  Regkm  VI,  819 
Taylor  Street,  suite  9A-32.  Fort  Wordi, 
Texas  78102,  tdephone  (817)  334-3787. 
Vlfritlen  materials  on  die  proposed 
alternativea  may  be  request^  from  Ms. 
Amy  Coleman,  DaDrn  Area  Rapid 
Transit,  601  Pacific  Avenue,  Dalles, 
Texas  75202;  teleidione  (214)  658-8314 
until  November 8, 1962.  After  Novendier 
6,  Ms.  Coleman  can  be  contacted  at 
(214)  749-2777. 1300  Pacific  Avenue, 
Dallas  Texas,  75201. 

DATES:  Written  comments  on  the  scope 
of  alternatives  and  impacts  to  be 
considered  must  be  received  by  FTA  or 
DART  on  or  before  Novendier  6. 1992. 
Public  scoping  meetings  will  be  held  on 
October  26, 1992  at  the  Richardson  Qvic 
Center,  on  October  28,1992  at  the  Plano 
City  Hall  and  October  29, 1992  at  the 
Hillcrest  High  School.  Interested 
persons  may  view  e^diibits  describing 
the  Nordi  Central  Corridor  north  of  Paik 
Lane  beginning  one  hour  before  each 
meeting.  See  addresses  below. 
ADDRESSES:  Written  comments  on  the 
project  scope  should  be  sent  to  Ms.  Amy 
Coleman,  Dallas  Area  Rapid  Transit, 
P.O.  Box  860163.  Dallas,  Texas  76266. 
Scoping  meeting  will  he  held  at  the 
following  locadont: 


1.  Monday,  October  28, 1992: 6  pm 
exhibit  viewing;  7:00  pm — public 
meeting,  Richardson  Civk  Center,  411 
Arapaho,  (The  Parks  Room). 

2.  Wednesday,  October  28, 1992: 6  pm 
exhibit  viewing;  7:00  pm — public 
meeting,  I^ano  Oty  Hall.  1520  Avenue 
K. 

3.  Unirsday,  Oct<k)er  29, 1992;  8  pm 
exhibit  viewing;  700  pm — public 
meeting,  Hillcrest  Hi^  School 
Auditorium,  9924  Hillcrest. 

SUFFLBIIIENTARV  INFORMATION: 

Scoping 

Membors  of  the  prdilic  and  affected 
Federal,  State  of  Texas,  and  local 
agencies  are  invited  to  attend  puMic 
meetings  to  be  h^  on  OcH^ier  26, 28, 
and  29, 1992  at  die  times  and  locadons 
indicated  under  Dates  and  Addresses,  to 
participate  in  defining  Ae  ahematives 
to  be  evaluated  hi  die  EIS,  and 
idendfyhig  any  signtficant  sociat 
ecoaosnic,  or  enviroranental  issues 
related  to  die  nltem^ives.  Comments  on 
the  ai^iroprieteiiess  of  die  ahemadves 
and  impact  issues  listed  in  this  notice 
are  encoun^ed.  Specific  snggestkms  on 
additional  altenietives  to  be  examined 
and  issues  to  be  addressed  are  welcome 
and  will  be  ^ven  serious  consideration 
in  developfaig  the  final  study  scope. 

Additional  information  on  die  EIS 
process,  alternatives  and  enviroamwilal 
impact  issues  to  be  addressed  by  the 
study  is  contained  in  a  **Scoping 
Information*  document.  Coities  have 
been  sent  to  affected  Federal,  State  and 
local  govenuneiit  agencies  and 
interested  parties  on  record,  and  are 
available  hum  die  DART  contact  listed 
above.  Others  may  request  the  scoping 
material  by  contacting  Ms.  Amy 
Odeman  at  die  above  address  or  by 
calling  her  office  at  214/(08-6314. 
Scoping  conmiaits  may  be  made 
ver^lly  at  any  of  the  puUic  scoping 
meetings  or  in  writing.  During  scoping, 
conunents  ^oukl  focus  on  idmtif^ng 
special  social,  econmnic,  or 
enviromnoital  impacts  to  be  evaluated, 
and  sug^sthig  alternatives  which  are 
less  cosdy  or  less  envinminentally 
damaging  whHc  achieving  sisMlar  transit 
objectives. 

Scofdi^  shmild  not  indicate  a 
preference  for  a  partkxdar  aheniative. 
Comments  or  preferences  should  be 
communicated  after  the  Draft  EIS  has 
been  completed.  If  you  wish  to  be 
placed  on  a  mniMiig  list  to  receive 
furtho*  information  as  the  pnqect 
develops,  contact  Ms.  Amy  Coleman  as 
previoosly  described. 

These  meetix^s  are  not  formal  puUic 
hearings.  Pubfic  hearings  will  be  held 
after  the  Draft  EIS  is  completed.  DART 
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staff  will  be  present  to  describe  project 
alternatives,  answer  questions  and 
receive  comments. 

Description  of  Study  Area  and  Project 
Need 

In  June  1989,  the  DART  Board  of 
Directors  adopted  a  Transit  System  Plan 
with  66  miles  of  light  rail  transit,  37 
miles  of  high  occupancy  vehicle  lanes 
and  18  miles  of  commuter  rail.  The 
adopted  plan  includes  light  rail  transit  in 
the  study  corridor.  The  corridor  includes 
portions  of  three  cities:  Dallas, 
Richardson,  and  Plano.  The  corridor's 
southern  boundary  is  the  Park  Lane 
station,  which  is  located  north  of 
Northwest  Highway  along  the  former 
Southern  Pacific  railroad.  Spring  Creek 
Parkway  is  considered  the  northern 
boundary,  Preston  Road  is  the  western 
and  Jupiter  Road  is  the  eastern 
boundary.  The  corridor  is  11.2  miles  in 
length  from  Park  Lane  to  Spring  Creek 
Parkway  and  is  home  to  several  major 
activity  and  employment  centers, 
includ^  educational  institutions  and 
hospitals.  An  examination  of 
employment  growth  patterns  shows  that 
the  North  Central  corridor  will  continue 
to  support  high  density  development 
including  retail  centers,  office 
complexes,  and  large  scale  regional 
activity  centers. 

Alternatives 

Other  alternatives  proposed  for 
consideration  in  the  QS  are  as.  follows: 

No  Build.  The  No  Build  alternative 
expands  current  bus  service  to  meet 
anticipated  year  2010  demand. 
Programmed  high  occupancy  vehicle 
(HOV)  lanes  on  LBJ  (I.H.  635)  and  North 
Central  Expressway  (U.S.  75)  are 
assumed  to  be  committed.  Highway  and 
thoroughfare  improvements  are  also 
assumed.  The  committed  light  rail 
starter  system  to  Park  Lane  Station  is 
also  included. 

TSM-NC  HOV.  This  Transportation 
Systems  Management  (TSM)  alternative 
includes  the  projects  in  the  No  Build 
alternative  along  with  operational  and 
relatively  low  cost  physical 
improvements  such  as  roadway  and 
intersection  modifications,  expemded 
park-and-ride  facilities,  signalization 
improvements,  and  bus  route 
restructuring. 

The  committed  North  Central  HOV 
included  in  the  No  Build  alternative  is  a 
one-way  reversible  HOV  lane  in  the 
median  of  North  Central  Expressway 
between  LB)  and  Paricer  Road.  The 
TSM-NC  HOV  alternative  adds  two 
one-way,  concurrent  flow  lanes  in  the 
median  of  U.S.  75  south  of  LB)  to  the 
Dallas  CBD. 


TSMSPHOV.  The  TSM-SP  HOV 
alternative  is  similar  to  the  TSM- 
NC  HOV  alternative  with  the  exception 
of  the  HOV  element.  In  place  of  the 
North  Central  HOV  extension  south  of 
LBJ,  the  HOV  element  of  the  TSM-SP 
HOV  alternative  consists  of  a  two-way 
HOV  in  DART  right-of-way  (formerly 
Southern  Pacific  Railroad  right-of-way). 
The  HOV  lanes  originate  at  the  Park 
Lane  Station,  and  serve  the  Richardson 
Transit  Center  near  Arapaho  Road,  and 
the  East  Plano  Transit  Center  near 
Parker  Road. 

LRT-Parker  Road.  This  alternative 
includes  the  projects  in  the  No  Build 
alternative  along  with  light  rail  transit 
(LRT)  in  DART  right-of-way.  This  LRT 
alternative  originates  at  the  Park  Lane 
Station  and  terminates  at  the  East  Plano 
Transit  Center  at  Parker  Road. 

LRT-Arapaho  Road.  This  alternative 
is  similar  to  the  LRT-Parker  Road 
alternative  except  that  it  terminates  at 
the  Richardson  Transit  Center  near 
Arapaho  Road.  This  length  of  extension 
is  considered  to  be  the  Minimum 
Operable  Segment  (MOS),  or  the 
shortest  reasonable  extension  to  be 
considered. 

Potential  Impacts  for  Analysis 

For  all  alternatives,  the  EIS  will 
evaluate  the  following: 

•  Transit  financial  implications; 

•  Local  and  regional  economic 
concerns; 

•  Transportation  service,  including 
future  capacity  of  the  corridor,  transit 
cost,  transit  service,  transit  ridership 
change  and  effect  on  traffic  movements; 

•  Community  impacts,  including  land 
use,  noise,  nei^borhood  compatibility 
and  aesthetics; 

•  Cultural  resource  impacts,  including 
effects  on  historic  and  archaeological 
resources; 

•  Natural  resource  impacts,  including 
air  quality,  noise  and  vibration, 
wetlands  and  parkland  impacts  and 
water  resources  and  quality. 

The  proposed  impact  assessment  and 
its  evaluation  criteria  will  take  into 
account  both  positive  and  negative 
impacts,  direct  and  indirect  impacts, 
short-term  (construction)  and  long-term 
impacts,  and  site-specific  and  corridor¬ 
wide  impacts.  Evaluation  criteria  will  be 
consistent  with  the  applicable  Federal, 
State  of  Texas,  and  local  standards, 
criteria,  regulations,  and  policies. 

Mitigation  measures  will  be  explored 
for  any  adverse  impacts  that  are 
identified  as  part  of  the  analysis. 

FTA  Procedures 

In  accordance  with  the  Federal 
Transit  Act  and  current  FTA  policy,  the 
Draft  EIS  will  be  prepared  in 


conjunction  with  an  Alternatives 
Analysis,  and  the  Final  EIS  in 
conjunction  with  Preliminary 
Engineering.  After  its  publication,  the 
Draft  EIS  will  be  available  for  public 
and  agency  review  and  comment,  and  a 
public  hearing  will  be  held.  On  the  basis 
of  the  Draft  EIS  and  the  comments 
received,  DART  will  select  a  locally 
preferred  alternative  and  seek  approval 
from  FTA  to  continue  with  Preliminary 
Engineering  and  preparation  of  the  Final 
EIS. 

Issued  on:  October  1, 1992. 

Lee  O.  Waddleton, 

Area  Director. 

[FR  Doc.  92-24269  Filed  10-6-92;  8:45  am] 
BILUNG  CODE  4910-57-W 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  92-54;  Notice  1] 

Receipt  of  Petition  for  Determination 
that  Nonconforming  1986  BMW  316 
Passenger  Cars  are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1986 
BMW  316  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  requests 
comments  on  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  for  a 
determination  that  a  1986  BMW  316  • 
passenger  car  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  modified  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  November  6, 1992. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
[Docket  hours  hre  from  9:30  am  to  4  pmj. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 
SUPPLEMENTARY  INFORMATION: 
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BafJcground 

Under  section  108(c](3}(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  f  the  Act),  15  U.S.C. 
1397(c)(3)(A)(i).  a  motor  vehicle  that  was 
not  originally  manufactured  to  conform 
to  all  applicable  Federal  motor  vehicle 
safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that:  ' 

(I)  the  motor  vehicle  is  *  *  *  substantially 
similar  to  a  motor  vehicle  originally 
manufactured  for  importation  into  and  sale  in 
the  United  States,  certified  imder  section  114 
[of  the  Act],  and  of  the  same  model  year 
*  *  *  as  the  model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being  readily 
modified  to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards  *  *  *. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49. 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  afiords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that  it 
has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 

Wallace  Environmental  Testing 
Laboratories,  Inc.  of  Houston,  Texas 
("WETL”)  (Registered  Importer  No.  R- 
90-005)  has  petitioned  NHTSA  to 
determine  whether  1986  BMW  316 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicle  that  WETL  believes  is 
substantially  similar  is  the  1986  BMW 
325  that  was  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer,  Bayerische  Motoren- 
Werke  A.G.,  as  complying  with  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  stated  that  it  performed 
a  careful  evaluation  of  the  1986  BMW 
316,  and  determined  that  it  is 
substantially  similar  to  the  1986  BMW 
325.  Based  on  this  evaluation,  the 
petitioner  contends  that  the  1986  BMW 
316,  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
the  1986  BMW  325,  or  is  capable  of 
being  reacfily  modified  to  conform  to 
those  standards. 

Specifically,  the  petitioner  claims  that 
the  two  models  are  identical  with 
respect  to  compliance  with  Standards 
Nos.  102  Transmission  Shift  Lever 


Sequence  *  *  *,  103  Defrosting  and 
Befogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems,  106  Brake 
Hoses,  107  Reflecting  Surfaces,  109  New 
Pneumatic  Tires,  113  Hood  Latch 
Systems,  116  Brake  Fluid,  118  Power 
Window  Systems,  124  Accelerator 
Control  Systems,  201  Occupant 
Protection  in  Interior  Impact,  202  Head 
Restraints,  203  Impact  Protection  for  the 
Driver  From  the  Steering  Control 
System,  204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 

206  Door  Locks  and  Door  Retention 
Components,  2ff7  Seating  Systems,  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  211  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention,  216  Roof  Crush 
Resistance,  219  Windshield  Zone 
Intrusion,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  also  contends  that  the  1986 
BMW  316  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays: 

(a)  Substitution  of  a  lens  marked 
"Brake”  for  a  lens  with  an  ECE  symbol 
on  the  brake  failure  indicator  lamp; 

(b)  Recalibration  of  the  speedometer/ 
odometer  from  kilometers  to  miles  per 
hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment 

(a)  Installation  of  U.S.-model 
headlights; 

(b)  Installation  of  sidemarkers  and 
reflectors; 

(c)  Installation  of  a  high  mounted  stop 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No,  111  Rearview  Mirrors: 
Replacement  of  the  passenger’s  outside 
rearview  mirror  with  one  bearing  the 
required  warning  statement. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number,  Installation  of  a 
VIN  plate  that  can  be  read  fi^m  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  208  Occupant  Crash 
Protectian: 

(a)  Installation  of  a  seat  belt  warning 
system; 

(b)  Replacement  of  the  seat  belt  latch 
with  one  containing  a  microswitch  to 
activate  the  seat  belt  warning  system. 

Standard  No.  214  Side  Door  Strength: 
Installation  of  reinforcing  beams. 


Standard  No.  301  Fuel  System 
Integrity.  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  states  that 
depending  on  the  country  for  which  it 
was  originally  manufactured,  the  1986 
BMW  316  may  require  replacement  or 
reinforcement  of  its  bumpers  to  comply 
with  the  Bumper  Standard  found  in  49 
CFR  part  581.  The  petitioner  further 
states  that  a  certification  label  must  be 
affixed  to  the  vehicle  to  comply  with 
vehicle  certification  requirements  found 
in  49  CFR  part  567. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should 
refer  to  the  docket  number  and  be 
submitted  to:  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
room  5106,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition  will 
be  published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below. 

Comment  closing  date:  November  6, 
1992. 

Authority:  15  U.S.C.  1397(c)(3)(A)(i)(I)  and 
(C)(ii);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  September  30. 1992. 

William  A.  Boehiy, 

Associate  Administrator  for  Enforcement. 

[FR  Doc.  92-24270  Filed  10-8-92;  8:45  am) 
BILLING  CODE  4910-S9-M 


[Docket  No.  92-53;  Notice  1] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1991  BMW  730i 
Passenger  Cars  are  Eligibie  for 
importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1991 
BMW  730i  passenger  cars  are  eligible  ' 
for  importation. 

summary:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1991  BMW 
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730i  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  wi&  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  modified  to  conform  to  the 
standards. 

dates:  The  closing  date  for  comments 
on  the  petition  is  November  6, 1992. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration.  400  Seventh  St. 
SW.,  Washington.  DC  20590.  [Docket 
hours  are  from  9:30  a.m.  to  4  p.m.] 

FOR  FURTHER  INFORMATION  CONTACT. 

Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 
SUPPLEMENTARV  INFORMATION: 

Background 

Under  section  108{c)(3)(A)(i]  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that  was 
not  originally  manufactured  to  conform 
to  all  applicable  Federal  motor  vehicle 
safety  standards  shall  be  refused 
admission  into  the  Untied  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that: 

(I)  the  motor  vehicle  is  *  *  *  substantially 
similar  to  a  motor  vehicle  originally 
manufactured  for  importation  into  and  sale  in 
the  United  States,  certiBed  under  section  114 
[of  the  Act],  and  of  the  same  model  year 
*  *  *  as  the  model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being  readily 
modified  to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards  *  *  *. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pm^uant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that  it 
has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  No. 
R-90-009)  has  petitioned  NITTSA  to 
determine  whether  1991  BMW  730i 
passenger  cars  are  eligible  for 


importation  into  the  United  States.  The 
vehicle  which  Champagne  believes  is 
substantially  similar  is  the  1991  BMW 
735i.  Champagne  has  submitted 
information  indicating  that  Bayerische 
Motoren-Werke  A.G.,  the  company  that 
manufactured  the  1991  BMW  735i, 
certified  that  vehicle  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards  and  offered  it  for  sale 
in  the  United  States. 

The  petitioner  contends  that  the  730i 
is  substantially  similar  to  the  735i,  £ind 
differs  mainly  in  engine  size  and  “minor 
options  which  go  with  it."  In  accoimting 
for  the  differences  between  the  two 
vehicles,  the  petitioner  observed  that 
manufactiuers  such  as  Bayerische 
Motoren-Werke  A.G.  “generally  design 
only  a  few  basic  body  shell  designs 
which  they  then  equip  with  a  multitude 
or  engine-size  and  cosmetic  or  comfort 
options."  The  petitioner  further  surmised 
that  the  730i’8  absence  from  the  United 
States  market  could  be  attributed  to 
“salability  considerations  or  legislative 
restrictions  such  as  the  strict  emission 
control  requirements  in  the  United 
States." 

Champagne  submitted  information 
with  its  petition  intended  to  demonstrate 
that  the  1991  model  730i,  vehicle  safety 
standards  in  the  same  manner  as  the 
1991  model  735i  that  was  offered  for  sale 
in  the  United  States,  or  is  capable  of 
being  readily  modified  to  conform  to 
those  standards. 

Specifically,  the  petitioner  claims  that 
the  1991  model  730i  is  identical  to  the 
certified  1991  model  735i  with  respect  to 
compliance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  *  *,  103  Defrosting  and  Defogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic 
Brake  Systems,  106  Brake  Hoses,  107 
Reflecting  Surfaces,  109  New 
Pneumatic  Tires,  113  Hood  Latch 
Systems,  116  Brake  Fluid,  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  211  Wheel  Nuts,  Wheel 
Discs  and  Hubcaps,  212  Windshield 
Retention,  215  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and 
302  Flammability  of  Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 


'  Standard  No.  101  Controls  and 
Displays: 

(a)  Substitution  of  a  lens  marked 
“Brake"  for  a  lens  with  an  ECE  symbol 
on  the  brake  failure  indicator  lamp; 

(b)  Installation  of  a  seat  belt  warning 
lamp; 

(c)  Recalibration  of  the  speedometer/ 
odometer  from  kilometers  to  miles  per 
hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment 

(a)  Installation  of  U.S.-model 
headlamp  assemblies  which  incorporate 
sealed  beam  headlamps  and  fiont 
sidemarkers; 

(b)  Installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarkers; 

(c)  Installation  of  a  high  mounted  stop 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirrors: 
Replacement  of  the  passenger's  outside 
rearview  mirror,  which  is  convex  but 
does  not  bear  the  required  warning 
statement 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  mircoswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number.  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  208  Occupant  Crash 
Protection: 

(a)  Installation  of  either  a  U.S.-model 
seat  belt  in  the  driver's  position  or  a  belt 
webbing-actuated  microswitch  in  the 
driver's  seat  belt  retractor  to  activate 
the  seat  belt  warning  system; 

(b)  Installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer.  The  petitioner  states  that  the 
1991  model  730i  is  equipped  with  a 
passive  restraint  system,  consisting  of  a 
driver  side  airbag,  knee  bolster,  and 
control  unit,  and  that  those  components 
have  identical  part  numbers  to  the  ones 
that  are  foimd  on  the  1991  model  735i. 

Standard  No.  214  Side  Door 
Strength:  Installation  of  reinforcing 
beams. 

Standard  No.  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  1991  model  730i 
must  be  reinforced  to  comply  with  the 
Bumper  Standard  found  in  49  CFR  part 
581. 
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Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should 
refer  to  the  docket  number  and  be 
submitted  to;  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
room  5109, 400  Seventh  Street,  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  bnal  action  on  the  petition  will 
be  published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below. 

Comment  closing  date:  November  6, 
1992. 

Authority:  15  U.S.C.  1397(c)(3)(A)(i)(I)  and 
(C)(ii);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  September  30, 1992. 

William  A.  Boehly, 

Associate  Administrator  for  Enforcement 
(FR  Doc.  92-24271  Filed  10-6-92;  8:45  am] 
BILUNG  CODE  4S10-S0-M 


(Docket  No.  92-52;  Notice  1] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1989  Mercedes 
Ben2  500SL  Passenger  Cars  Are 
EHgible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1989 
1989  Mercedes  Benz  500SL  passenger 
cars  are  eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1989 
Mercedes  Benz  500SL  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle  . 
safety  standards  is  eligible  for 
importation  into  .the  United  States 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  November  6, 1992. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number. 


and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW^  Washington,  DC  20590. 
[Docket  hours  are  from  9:30  a.m.  to  4 
p.m.} 

FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  section  108(c](3](A)(i]  of  the 
National  Traffic  Motor  Vehicle  Safety 
Act  (the  Act],  15  U.S.C.  1397(c)(3)(A)(i). 
a  motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  on  and  after 
January  31, 1990,  unless  NHTSA  has 
determined  that: 

(I)  the  motor  vehicle  is  *  *  *  substantially 
similar  to  a  motor  vehicle  originally 
manufactured  for  importation  into  and  sale  in 
the  United  States,  certified  under  section  114 
(of  the  Act],  and  of  the  same  model  year 
*  *  *  as  the  model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being  readily 
modified  to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards.  *  *  * 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that  it 
has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports  Inc.  of  Lansdale, 
Peimsylvania  (Registered  Importer  No. 
R-90-009)  has  petitioned  NHTSA  to 
determine  whether  1989  Mercedes  Benz 
500SL  (Model  ID  129.066)  passenger  cars 
are  eligible  for  importation  into  the 
United  States.  The  vehicle  which 
Champagne  believes  is  substantially 
similar  is  the  1989  Mercedes  Benz  560SL 
(Model  ID  107f)48).  Champagne  has 
submitted  information  indicating  that 
Daimler  Benz  A.G.,  the  company  that 
manufactured  the  1989  Mercedes  Benz 
560SL,  certified  that  vehicle  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards  and 
offered  it  for  sale  in  the  United  States. 

The  petitioner  contends  that  the  500SL 
is  substantially  similar  to  the  560SL,  and 
differs  mainly  in  engine  size  "and  minor 
options  which  go  with  it."  In  accounting 


for  the  differences  between  the  two 
vehicles,  the  petitioner  observed  that 
manufacturers  such  as  Daimler  Benz 
A.G.  “generally  design  only  a  few  basic 
body  shell  designs  which  they  then 
equip  with  a  multitude  of  engine-size 
and  cosmetic  or  comfort  options."  The 
petitioner  further  surmised  that  the 
500SL's  absence  from  the  United  States 
market  could  be  attributed  to  “salability 
considerations,  or  legislative  restrictions 
such  as  the  strict  emission  control 
requirements  in  the  United  States.” 

Champagne  submitted  information 
with  its  petition  intended  to  demonstrate 
that  the  1989  model  500SL,  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  the  1989  model 
560SL  that  was  offered  for  sale  in  the 
United  States,  or  is  capable  of  being 
readily  modified  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  1989  model  500SL  is  identical  to  the 
certified  1989  model  560SL  with  respect 
to  compliance  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence 
*•*  M03  Defrosting  and  Befogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic 
Brake  Systems,  106  Brake  Hoses,  107 
Reflecting  Surfaces,  109  New 
Pneumatic  Tires,  113  Hood  Latch 
Systems,  116  Brake  Fluid,  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  211  Wheel  Nuts,  Wheel 
Discs  ai^  Hubcaps,  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and 
302  Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  claims 
that  the  1989  model  500SL  complies  with 
the  Bumper  Standard  found  in  49  CFR 
part  581. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays: 

(a)  Substitution  of  a  lens  marked 
“Brake"  for  a  lens  with  an  ECE  symbol 
on  the  brake  failure  indicator  lamp; 

(b)  Installation  of  a  seat  belt  warning 
lamp  that  displays  the  seat  belt  symbol: 

(c)  Recalibration  of  the  speedometer/ 
odometer  from  kilometers  to  miles  per 
hour. 
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Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment 

(a)  Installation  of  U.S.'model 
headlamp  assemblies  which  incorporate 
sealed  beam  headlamps  and  front 
sidemarkers; 

(b)  Installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  recn' 
sidemarkers; 

(c)  Installation  of  a  high  mounted  stop 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirrors: 
Replacement  of  the  passenger’s  outside 
rearview  mirror,  which  is  convex  but 
does  not  bear  the  required  warning 
statement 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number.  Installation  of  a 
VIN  plate  that  can  be  read  frem  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  Rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection: 

(a)  Installation  of  either  a  U.S.-model 
seat  belt  in  the  driver’s  position  or  a  belt 
webbing-actuated  microswitch  In  the 
driver’s  seat  belt  retractor  to  activate 
the  seat  belt  warning  system; 

(b)  Installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer. 

Standard  No.  214  Side  Door  Strength: 
Installation  of  reinforcing  beams. 

Standard  No.  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  and  the  evaporative  emissions 
collection  canister. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should 
refer  to  the  docket  number  and  be 
submitted  to:  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
room  5109, 400  Seventh  Street,  SW., 
Washington,  £)C  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  fried  after  the 
closing  date  will  also  be  considered. 


Notice  of  the  frnal  action  on  the  petition 
will  be  published  in  the  Federal  Regbter 
pursuant  to  the  authority  indicated 
below. 

Comment  closing  date:  November  6, 
1992. 

Audiority:  15  U.S.C.  1397(cK3)(A)(l)(I)  and 
(C)(ii);  49  CFR  S93.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  September  30, 1992. 

William  A.  Boehly, 

Associate  Administrator  for  Enforcement 
[FR  Doc.  92-24272  Filed  10-8-92;  8:45  am] 
BIUJNG  cooe  4t10-«S-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  October  1, 1992. 

’The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementfs)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submisslonfs]  may  be  obtained  by 
calling  the  'Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  New. 

Form  Number  IRS  Form  W-5. 

Type  of  Review:  New  collection. 

Title:  ^med  Income  Credit  Advance 
Payment  Certificate. 

Description:  Form  W-5  is  used  by 
employees  to  see  if  they  are  eligible  for 
the  earned  income  credit  and  to  request 
part  of  the  credit  in  advance  with  their 
pay.  Eligible  employees  who  want 
advance  payments  must  give  Form  W-5 
to  their  employers. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  8,000. 

Estimated  Burden  Hours  Per 
Respondent/ Recordkeeper 

Recordkeeping — 7  minutes 

Learning  about  the  law  or  the  form — 8 
minutes 

Preparing  the  form — 49  minutes 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  8,480  hours. 

OMB  Number  1545-0245 

Form  Number:  IRS  Form  6627. 


Type  of  Review:  Revision. 

Title:  ^vironmental  Taxes. 

Description:  Form  6627  is  attached  to 
Form  720  to  compute  and  collect  tax  on 
petroleum,  chemicals,  imported 
chemical  substances,  and  ozone- 
depleting  chemicals. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profrt.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,445. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 

Recordkeeping — 21  hours,  45  minutes 

Learning  about  the  law  or  the  form — 6 
minutes 

Preparing,  copying,  assembling,  and 
sending  the  form  to  the  IRS — ^26 
minutes 

Frequency  of  Response:  Qutuletly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  34,035. 

Clearance  ^icer  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Simderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lote  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  92-24407  Filed  10-18-92;  8:45  am] 
BILUNQ  CODE  4S30-41-II 


Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

iTie  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirementfs)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Copies  of  the  8ubmissions(s)  may 
be  obtained  by  calling  the  ’Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  room  3171 
Treasury  Armex,  1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-1277. 

Form  Number  IRS  Form  1040-'TEL. 

Type  of  Review:  Resubmission. 

Title:  ’TeleFile  Income  Tax  Return  for 
Singles  Filers  With  No  Dependents. 

Description:  State  of  Ohio  1040EZ 
friers  will  have  the  option  of  frling  Form 
1040-’TEL,  in  which  they  will  enter  their 
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tax  information  on  a  Touch-Tone 
telephone.  IRS  will  use  the  infonnaiioa 
collected  to  figure  the  filer's  tax,  and 
refund  or  balance  due. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  200,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 

Recordkeeping — 7  minutes 

Learning  about  the  law  or  the  form — 5 
minutes 

Preparing  the  Worksheet — 14  minutes 

TeleFile  phone  call — 7  minutes 

Copying,  assembling,  and  sending  the 
voucher  to  IRS  if  you  owe  tax — 1 
minutes 

Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Buiden:  119,025  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
5.35-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer.  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  92-24408  Filed  10-6-92;  8:43  am] 
BtLUNO  CODE  4830-01-M 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  October  1, 1992. 

The  Department  of  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW,, 
Washington,  DC  20220.  - 


Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number.  1612-0222. 

Form  Number  ATFF 5640.2. 

Type  of  Review:  Extensitm. 

Title:  Officer  in  compromise  of 
Liability  Incurred  Under  the  Federal 
Alcohol  Administration  Act. 

Description:  Persons  who  have 
committed  violations  of  the  FAA  Act 
may  submit  an  offer  in  compromise.  The 
offer  is  a  request  by  the  party  in 
violation  to  settle  liabilities  for  the 
violations  in  lieu  of  civil  or  criminal 
action.  ATF  F  5640.2  identifies  the 
violation8(s)  to  be  compromised  by  the 
person  committing  them,  and  the 
amount  of  the  offer,  plus  a  justification 
for  acceptance  of  the  ofier. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
34. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  68  hours. 

Clearance  Officer  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer.  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  92-24336  Filed  16-6-92;  8:45  am) 
8N.UNQ  CODE  4810-3t-M 

Debt  Management  Advisory 
Committee;  Meeting 

Notice  is  hereby  given,  pursuant  to 
section  10  of  Public  Law  92-463,  that  a 
meeting  will  be  held  at  the  U.S.  Treasury 
Department  in  Washington,  D.C.  on 
November  2  and  3, 1992,  of  the  following 
debt  management  advisory  committee: 

Public  Securities  Association 
Treasury  Borrowing  Advisory  Committee 

The  agenda  for  the  Public  Sectirities 
Association  Treasury  Borrowing 
Advisory  Committee  meeting  provides 
for  a  working  session  on  November  2 


and  &e  preparation  of  a  written  report 
to  the  Secretary  of  the  Treasury  on 
November  3, 1992. 

Pursuant  to  the  authority  placed  in 
Heads  of  Departments  by  section  10(d) 
of  Public  Law  92-463,  and  vested  in  me 
by  Treasury  Department  Order  101-05, 1 
hereby  determine  teat  this  meeting  is 
concerned  wite  information  exempt 
from  (fisdosare  under  subsection 
552b(c)(9](A)  of  Title  5  of  the  United 
States  Code,  and  that  the  public  interest 
requires  teat  sodi  meetmgs  be  dosed  to 
the  public. 

My  reasons  for  this  determination  aae 
as  follows.  The  Treasury  Depwtment 
requires  fi'ank  and  full  advice  fivm 
representatives  of  tee  financial 
community  prior  to  making  its  final 
decision  on  major  financing  operations. 
Historically,  this  advice  has  been 
ofiered  by  debt  nwaagement  advisory 
committees  established  by  the  several 
major  segments  of  tee  financial 
coranranity,  whidi  committees  have 
been  utilized  by  the  Department  at 
meetings  cdled  by  r^uiesentatives 
the  Secretary.  When  so  utilized,  sudh  a 
committee  is  recognized  to  be  an 
advisory  committee  under  Public  Law 
92-463. 

Although  the  Treasury's  final 
annoimcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  an  advisory 
committee,  premature  disclosure  of 
these  reports  would  lead  to  si^ificant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  fall  within 
the  exemption  covered  by  subsection 
552b(c)(9)(A)  of  title  5  of  the  United 
States  Code. 

The  Assistant  Secretary  (Domestic 
Finance)  shall  be  responsible  for 
maintaining  records  of  debt 
management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of 
section  552b  of  title  5  of  the  United 
States  Code. 

Dated:  October  1, 1992. 

)ohn  C.  Dugan, 

Assistant  Secretary  (Domestic  Finance). 

(FR  Doc.  92-24301  Filed  16-6-92;  8:45  am) 
BHJJNG  CODE  4StO-25-M 
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Sunshine  Act  Meetings  Federal  Register 

Vol.  57.  Nq.  195 
Wednesday,  October  7,  1992 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  “Government  in  the  Sunshine 
Act”  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 

NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

TIME  AND  date:  9:30  a.m.,  Wednesday. 
October  14. 1992. 

PLACE:  The  Board  Room,  5th  Floor.  490 
L’Enfant  Plaza,  S.W.,  Washington,  D.C. 
20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

5841 — Safety  Study:  Alcohol  and  Other  Drug 
Involvement  in  Fatal  Aviation  Accidents, 
1983  through  1988. 

NEWS  MEDIA  CONTACT:  Telephone  (202) 
382-0660. 

FOR  MORE  INFORMATION  CONTACT.  Bea 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  ihe  Office  of 
the  Federal  Re^er.  Agency  prepared 
correctiorrs  are  issued  as  signed 
documents  arnf  appear  ^  the  appropriate 
dooumerrt  categories  elsewhere  in  the 
issue. ..  . 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart920 

[Docket  No.  FV-92-060IFR] 

KIwifruit  Grown  in  California; 
Relaxation  of  Quality  Requirements 

Correction 

ki  rule  document  92-22043  beginning 
on  page  41853  in  the  issue  of  Monday.' 
September  14, 1992,  make  the  following 
correction: 

§  920.302  [Corrected] 

On  page  41854,  in  the  second  column, 
in  §  920.302(b)(1),  in  the  fourth  line  from 
the  bottom,  the  period  after  ‘‘misshapen” 
should  be  a  comma  and  after  the  close 
quotation  marks  insert  “and  an 
additional  tolerance  of  7  percent  is 
provided  for  kiwifruit  that  is  ‘badly 
misshapen’.  ” 

BILLING  CODE  1S05-01-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  21  and  36 

[Docket  No.  26910;  Amendment  Nos.  21-71, 
and  36-20] 

RIN2120-AE50 

Alternative  Noise  Certification 
Procedure  for  Primary,  Normal, 
Transport,  and  Restricted  Category  of 
Helicopter  not  Exceeding  6,000 
Pounds  Maximum  Takeoff  Weight 

Correction 

In  rule  document  92-22382  beginning 
on  page  42846  in  the  issue  of 
W^nesday,  September  16. 1992,  make 
the  following  corrections: 

1.  On  page  42851,  in  the  2d  column,  in 
the  12th  line,  “chapter  11.”  should  read 
“chapter  11.”. 

2.  On  page  42852,  in  the  second 
column,  in  the  first  full  paragraph,  in  the 
fifth  line,  “of’  should  read  “or”. 

Appendix )  (Corrected] 

3.  On  page  42856,  in  the  second 
coliunn,  in  appendix  ),  in  section 
}36.101(d)(3),  in  the  third  line  from  the 
bottom,  “these”  should  read  “those”. 

4.  On  page  42857,  in  the  first  column, 
in  appendix  ),  in  section  )38.109(b)(4),  in 
the  Hrst  line,  “is”  should  read  “in”. 

5.  On  the  same  page,  in  the  second 
column,  in  appendix  ],  in  section 
}36.109(e)(l),  in  the  fourth  line,  “mut” 
should  read  “must”. 


DEPARTMENT  OF  THE  TREA,/JRY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 
[TD.8431] 

Allocation  of  Allocabie  Investment 
Expense;  Original  issue  Discount 
'R^KMlingRequ^irements  -  - 

Correction 

In  rule  document  92-21153  beginning 
on  page  40319  in  the  issue  of  ‘Fh^day, 
September  3, 1992,  make  the  following 
■corrections: 

1.  On  page  40319,  in  the  second 
column,  in  the  third  line,  after  “1.1275-3” 

..  insert  *‘(c),  (d),  and  (e)”. 

2.  On  the  same  page,  in  the  same 
column,  under  SUPPLEMENTARY 
INFORMATION,  in  the  seccHid  full 
paragraph,  in  the  third  line,  “§  1.67- 
{f)(l)”  should  read  “§  1.67->3(f)(l)”. 

3.  On  the  same  page,  in  the  third 
column,  in  die  third  line  from  the  , 

'  bottom.  “(54  FR  37102)”  should  read  f‘(54 
FR  37103)”. 

4.  On  page  40320,  in  the  second 
column,  in  the  fourth  line  from  the 
bottom,  the  second  “or”  should  read 
“on”. 

§  1.1275-3  [Corrected] 

5.  On  page  40322,  in  the  2d  column,  in 
§  1.1275-3(cMl),  in  the  12th  line,  insert 
”)”  after  “1992”. 

§  1.6049-7  [Corrected] 

6.  On  the  same  page,  in  the  third 
column,  in  §  1.6049-7(g),  in  the  eighth 
line.  ”(f)2(i)(G)(2)”  should  read 
“(f)(2)(i)(G)(2)”. 


BILLING  CODE  150S-OVD 


BILUNQ  CODE  ISOS-SM) 


Wednesday 
October  7,  1992 
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Department  of 
Defense 

Department  of  the  Army 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
32  CFR  Part  623 

Loan  and  Lease  of  Army  Materiel 

agency:  Anny  Logistics  Evaluation 
Agency,  DOD. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  the  Army 
as  represented  by  the  U.S.  Army 
Logistics  Evaluation  Agency,  Office  of 
the  Deputy  Chief  of  Staff  for  Logistics, 
proposes  to  revise  32  CFR  Part  623.  This 
part  on  the  loan  and  lease  of  Army 
materiel  describes  the  policies,  request 
submissions,  accounting  procedures, 
reimbursement,  and  reporting 
requirements.  It  includes  policy  and 
procedures  for  granting  loans  and  leases 
to  Army  units  and  activities,  non- 
Department  of  Defense  Federal 
agencies,  civilian  law  enforcement 
ofHcials,  civilian  activities,  and 
corporations. 

DATES:  Comments  must  be  received  on 
or  before  December  7, 1992. 

ADDRESSES:  Comments  Eue  to  be 
submitted  in  writing  only  to: 

Commander,  U.S.  Army  Logistics 
Evaluation  Agency,  ATTN;  LOEA-IM/ 
Ms.  Virginia  Bunce,  New  Cumberland. 
Pennsylvania  17070-5007. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Virginia  Bunce,  U.S.  Amy  Logistics 
Evaluation  Agency,  New  Cumberiand, 
PA  17070-5007.  Telephonic  inquiries  will 
not  be  accepted. 

SUPPLEMENTARY  INFORMATION:  This 
part,  which  is  contained  in  Army 
Regulation  700-131,  sets  policies  and 
procedures  for  the  loan  of  Army 
materiel  to  both  Department  of  Defense 
and  non-Department  of  Defense 
activities  of  the  Federal  Government; 
and  loan  or  lease  of  materiel  to  non- 
Federal  civilian  activities  and  agencies. 
It  outlines  when  loans  and  leases  of 
Army  materiel  can  be  made.  Loans 
under  31  U.S.C.  1535  (The  Economy  Act) 
are  limited  to  agencies  of  the  Federal 
Government.  Leases  under  10  U.S.C. 

2667  (The  Leasing  Statute)  may  be  made 
to  entities  outside  the  Federal 
Government.  Both  the  loans  and  leases 
just  mentioned  are  distinguishable  from 
statutory  loan  authorities  which  apply  to 
specific  organizations  outside  the 
Federal  Government  such  as  the 
American  Red  Cross  and  the  Boy  Scouts 
of  America.  This  part  provides 
procedures  for  requesting  and 
processing  loans  and  sets  forth 
responsibilities,  including  requirements 
for  reimbursement. 


Publications  and  forms  prescribed  by 
this  part  are  not  stocked  by  the  Army 
Logistics  Evaluation  Agency  for  pidiKc 
consumption  but  may  be  obtain^  bom 
the  National  Technical  Information 
Service,  U.S.  Department  of  Commerce, 
5285  Port  Royal  Road,  Springfield,  VA 
22161. 

Executive  Order  12291 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and  the 
Secretary  of  the  Army  has  classified  this 
action  as  nonmajor  meaning  that  the 
effect  on  the  economy  will  be  less  than 
$100  million. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (rf  1980  (5 
U.S.C.,  §  601-612)  and  the  Secretary  of 
the  Army  has  certified  that  this  action 
does  not  have  an  adverse  impact  on 
small  entities.  The  primary  objective  of 
this  part  is  to  establish  an  efficient 
program  for  the  loan  and  lease  of  Army 
materiel  and  to  describe  the  policies, 
request  submissions,  accounting 
procedures,  reimbursement,  and 
reporting  requirements  of  the  program. 
These  requirements  are  not  designed  to 
preclude  participation  by  small 
businesses.  It  is  not  anticipated  that 
there  will  be  any  adverse  effects  on 
small  businesses  by  the  establishment  of 
this  progrmn.  Comments  should  be 
forwarded  to  the  address  provided  in 
this  part. 

Paperwork  Reduction  Act 

This  proposed  rule  was  previously 
approved  by  the  Office  of  Management 
and  Budget  as  required  under  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

List  of  Subjects  in  32  CFR  Part  623 

Intergovernmental  relations.  Surplus 
government  property. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

Accordingly,  32  CFR  part  623  is 
revised  as  follows: 

PART  623— LOAN  OF  ARMY 
MATERIEL 

Subpart  A— Introduction 

Sec. 

623.1  Purpose. 

623.2  References. 

623.3  Explanation  of  abbreviations  and 
terms. 

623.4  Responsibilities. 

623.5  Approving  authorities. 


Subpart  B— Loan  Policies 

Basic  Loan  and  Lease  Approval  Policy 

623.6  Basic  policies. 

623.7  Loans  to  Army  activities  and  other 
DOD  activities. 

623.8  Government  furnished  equipment. 

623.9  Loans  to  Federal  departments. 

623.10  Lease  to  activities  outside  the 
Federal  Govenunent. 

623.T1  Loans  for  special  purpose  or  with 
special  authority. 

623.12  Loan  or  lease  agreements. 

623.13  Surety  bonds. 

623.14  Loan  or  lease  duration. 

623.15  Managing  the  provisions  of  loan 
agreements  after  approval. 

623.16  Types  of  DA  materiel  available  for 

loan  or  lease.  ^ 

623.17  Loan  of  certain  property. 

Submission  of  Requests  for  Loan  or  Lease  of 
Anay  Materiel 

623.18  General. 

623.19  Procedures  for  requesting  loan  or 
lease  of  materiel. 

623.20  Actions  by  approving  authorities. 

623.21  Action  by  loaning  or  leasing  activity 

Subpart  C— Accounting  Procedures 

623.22  Loan  or  lease  document  format. 

623.23  Shipment  of  loaned  or  leased 
materiel. 

623.24  Receipt  of  borrowed  property. 

623.25  Accounting  by  borrower. 

623.26  Return  of  borrowed  materiel. 

623.27  Loan  inventories. 

623.28  Lost,  damaged,  or  destroyed  materiel. 

Subpart  D — Loan  or  Lease  of  Arms  and 
Accouterments 

623.29  General. 

623.30  Loans  or  leases  to  civilian  activities 
(other than  rifle  clubs  and  educational 
institutions). 

623.31  Loans  to  rifle  clubs  and  educational 
institutions. 

Subpart  E— Reimbursement  for  Loan  or 
Lease  of  Army  Materiel 

623.32  Reimbursement  policies  and 
procedures. 

623.33  Reimbursable  costs. 

623.34  Nonreimbursable  costs. 

623.35  Funding  records. 

623.36  Determination  of  charges  and 
settlement. 

623.37  Delinquent  and  uncollectable 
accounts. 

SutN>artF — Reports 

623.38  General. 

623.39  Aircraft  piracy. 

623.40  Civilian  rifle  clubs  and  schools. 

623.41  Civil  disturbances. 

623.42  Disaster  assistance. 

623.43  Loans  to  civilian  law  enforcement 
officials. 

623.44  United  States  Secret  Service. 

623.45  Other  reports. 

Appendix  A  to  Part  623 — References 
Appendix  B  to  Part  623 — Approving 

Authority  Action  Office 
Addresses/Telephone  Numbers 
Appendix  C  to  Part  623 — Glossary 
Appendix  D  to  Part  623 — Forms 
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Authority:  10  U9C  2571,  2667  and  31  USC 
1535. 

Subpart  A— Introduction 

§  623.1  Purpose. 

This  regulation  sets  policies  and 
procedures  for  loan  of  Army  materiel  to 
both  Department  of  Defense  (DOD)  and 
non-DOD  activities  of  the  Federal 
Government;  and  loan  or  lease  of 
materiel  to  non-Federal  civilian 
activities  and  agencies.  It  outlines  when 
loans  and  leases  of  Army  materiel  can 
be  made.  Loans  under  31  USC  1535  (The 
Economy  Act)  are  limited  to  agencies  of 
the  Federal  Government.  Leases  under 
10  USC  2667  (The  Leasing  Statute)  may 
be  made  to  entities  outside  the  Federal 
Government.  Both  the  loans  and  leases 
just  mentioned  are  distinguishable  from 
statutory  loan  authorities  which  apply  to 
specific  organizations  outside  the 
Federal  Government  such  as  the 
American  Red  Cross  and  the  Boy  Scouts 
of  America.  This  regulation  provides 
procedures  for  requesting  and 
processing  loans  and  sets  forth 
responsibilities,  including  requirements 
for  reimbursement. 

§  623.2  References. 

Required  and  related  publications  and 
prescribed  and  referenced  forms  are 
listed  in  appendix  A  to  this  part. 

§  623.3  Explanation  of  abbreviations  and 
terms. 

Abbreviations  and  special  terms  used 
in  this  regulation  are  explained  in  the 
glossary  (Appendix  C  to  this  part). 

§  623.4  Responsibilities. 

(a)  The  Secretary  of  the  Army  (SA) 
has  statutory  authority  to  approve  loans 
and  leases  of  Army  materiel.  The 
Secretary  has  also  been  designated  as 
the  DOD  Executive  Agent  for  civil 
disturbance  operations. 

(b)  The  Under  Secretary  of  the  Army 
has  been  delegated  authority  by  the  SA 
to  act  in  his  behalf  for  civil  disturbance 
operations. 

(c)  The  Assistant  Secretary  of  the 
Army  (Installations,  Logistics,  and 
Environment)  has  been  delegated  the 
authority  to  act  for  the  SA  in  logistics 
matters. 

(d)  The  Director  of  Civilian 
Marksmanship  (DCM)  is  responsible  for 
management  of  the  Army/Civilian 
Marksmanship  Program. 

'  (e)  The  Deputy  Chief  of  Staff  for 
Logistics  (DCSLOG)  has  Army  Staff 
responsibility  for  policy  and  procedures 
concerning  the  loan  and  lease  of  Army 
materiel. 

(1)  The  Chief,  Integrated  Logistic  and 
Troop  Support  Division  (DALO-SMS), 
Directorate  of  Supply  and  Maintenance 


has  been  delegated  the  responsibility 
within  the  Office  of  the  Deputy  Chief  of 
Staff  for  Logistics  (ODCSLOG)  as  the 
proponent  for  loan  and  lease  of  Army 
materiel. 

(2)  The  Chief,  War  Reserve  Division 
(DALO-SMW),  Directorate  of  Supply 
and  Maintenance  provides  specific 
guidance  for  loan  of  Army  materiel  held 
in  war  reserves  or  designated 
operational  project  stocks. 

(3)  The  Chief,  Security  Assistance 
Policy  Coordinating  Office  (DALO- 
SAZ-A)  is  responsible  for  lease  of 
equipment  to  commercial  concerns  for 
demonstration  in  connection  with 
international  programs,  and  for  leases 
(or  loans)  to  foreign  countries  or 
international  organizations  under  the 
Arms  Export  Control  Act  (AECA). 

(4)  Heads  of  ODCSLOG  Commodity 
Offices  are  responsible  for  approving 
requests  for  loans  of  materiel  from  Army 
or  other  DOD  agencies  in  accordance 
with  procedures  established  by  this 
regulation.  The  various  ODCSLOG 
offices  handle  requests  for  loan  or  lease 
of  equipment  only.  When  a  request  for 
loan/lease  of  equipment  involves 
people.  ODCSOPS  (DAMO-ODS)  is 
responsible  for  lead  action. 

(f)  The  Director  of  Military  Support 
(DOMS),  Office  of  the  Deputy  Chief  of 
Staff  for  Operations  and  Pl^ns 
(ODCSOPS)  has  been  designated — 

(1)  The  lead  Army  staff  action  office 
for  support  of  the  Federal  Emergency 
Management  Agency  (FEMA),  other 
Federal  agencies,  and  the  American 
National  Red  Cross  (ANRC)  in  disaster 
assistance  matters. 

(2)  To  act  for  the  SA  or  the  Under 
Secretary  of  the  Army  in  civil 
disturbance  matters. 

(3)  DOD  Executive  Agent  for  support 
to  the  Federal  Bureau  of  Investigation 
(FBI)  in  combatting  terrorism. 

(4)  Army  Staff  proponent  for 
cooperation  with  civilian  law 
enforcement  officials. 

(5)  Action  office  for  those  requests 
which  involve  people  and  equipment,  or 
people  only  (to  operate  loaned  or  leased 
equipment). 

(g)  The  Surgeon  General  (TSG)  is 
responsible  for  loans  of  medical 
materiel  controlled  by  the  Office  of  The 
Surgeon  General  (OTSG). 

(h)  The  Chief,  Military  History  is 
responsible  for  approving  requests  for 
loan  or  lease  of  historical  properties  and 
military  art. 

(i)  Program  Executive  Offices,  under 
the  Assistant  Secretary  of  the  Army 
(Research,  Development,  and 
Acquisition),  are  responsible  for  the 
development  of  additional  equipment 
requirements  to  satisfy  known  or 
projected  needs  in  support  of  testing. 


product  improvement,  configuration 
management,  and  contractual 
commitments  and  the  loaning  or  leasing 
of  equipment  under  their  purview. 

(j)  The  Commanding  General,  U.S.- 
Forces  Command  (CG,  FORSCOM),  has 
been  delegated  authority  by  the  SA  to 
act  on  his  behalf  for  Army  materiel 
support  of  disaster  relief  operations 
within  the  continental  United  States. 

(k)  Commanders  of  unified  commands 
are  responsible  for  disaster  relief 
operations  in  Alaska,  Hawaii,  U.S. 
possessions  and  trust  territories. 

(l)  The  Chief,  Transportation  Division 
(AMCLG-MT)  has  the  responsibility  for 
acting  on  loan  and  lease  requests  and 
loan  and  lease  extensions  forwarded  for 
MACOM  review  by  AMC  MSCs.  In 
addition,  the  office  takes  action  to 
resolve  delinquent  loans  and  leases 
forwarded  for  resolution  by  AMC 
subordinate  activities. 

(m)  Major  subordinate  commands 
(MSCs)  of  the  U.S.  Army  Materiel 
Command  (AMC)  are  responsible  for 
approving  requests  for  loan  or  lease  of 
equipment  belonging  to  the  wholesale 
logistics  system  in  accordance  with 
procedures  established  by  this 
regulation. 

(n)  CG,  U.S.  Army  Armament, 
Munitions  and  Chemical  Command 
(AMCCOM),  is  responsible  for  keeping  a 
centralized  serial  number  visibility 
record  for  all  small  arms  made  for  the 
Army. 

(o)  Commanders  of  major  Army 
commands  (MACOMs)  Active  Army 
installations  are  responsible  for 
approving  requests  for  loan  or  lease  of 
materiel  under  their  control  in 
accordance  with  procedures  established 
by  this  regulation. 

(p)  Commander,  U.S.  Army  Medical 
Materiel  Agency  (USAMMA)  is 
responsible  for  approving  requests  for 
loan  or  lease  of  principal  medical  end 
items  in  accordance  with  procedures 
established  by  this  regulation  and  AR 
40-61. 

(q)  Commanders  of  medical  treatment 
facilities  are  responsible  for  approving 
requests  for  loan  of  military  medical 
equipment  to  authorized  military  health 
care  recipients  in  accordance  with 
procedures  established  by  this 
regulation  and  AR  40-61. 

(r)  The  Commander,  U.S.  Army 
Communications-Electronics  Command. 
Communications  Security  Logistics 
Activity  (USACCSLA)  is  responsible  for 
approving  loan  of  COMSEC  equipment 
for  one  year  or  less. 

(s)  The  Army  National  Guard  Bureau 
is  responsible  for  reviewing  requests  for 
loans  and  leases  of  Army  National 
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Guard  (ARNG>  equif^neitt  that  require 
DA  approval. 

(1)  The  Chief,  Office  irf  Milvtary 
Support  (NGB-M^iaresponeiUe  for 
acting  on  aH  emergency  request,  and 
those  involving  law/drag  enforcement, 
civil  disturbances,  terroeiem,  disacter 
relief,  or  enviroiuneiUal  protection. 

(2>Tbe  Chief,  Aviation  Division 
(NGB-AVNr-O)  is  responsible  for  acting 
on  all  requests  for  loan  or  lease  of 
ARNG  aircraft. 

(3)  The  Chief,  Public  Affairs  Office 
(NGB-PA)  is  responsible  for  all  requests 
ceocemlng  community  lelatkms  or 
domestic  action  pro^ams. 

(4)  The  Chief,  Logistics  Diwisioa 
(NGB-ARL-SM)  will  act  on  aU  other 
requests  for  loan  or  lease  of  ARNG 
equipment. 

(t)  State  Adfutants  General  (ARNG) 
are  responsible  for  approving  loans  and 
leases  in  accordance  with  procedures 
established  by  this  regulation. 

(u)  The  Chief  of  Engineers  is 
respoBsibie  for  the  loan  or  leasing  of  all 
equipaoent  mcident  to  his  Civil  Works 
and  Prime  Power  management  functiens 
and,  specifically,  the  loan/lease  af — 

(1)  U.S.  Army  Corps  of  Engineers 
(USAGE)  owned  equipment/supt^ies  bur 
emergency  flood  fighting  oirerations. 

(2)  Plant  and  equipment  used  in 
support  of  authorized  ioapeovements/ 
maintenance  for  river,  harbor  and  flood 
cootroL 

(3)  Prime  power  generation 
transmission/distribution  equipment  for 
authorized  contingencies. 

(v)  Regional  Logistical  Support  Offices 
(RL^s)  will  provide  local,  state,  and 
regional  offices  of  Federal  drug  law 
enforcement  agencies  (DLEAs)  and 
civilian  law  eidorcement  agencies  a 
focal  point  for  requesting  equipment  and 
training  support  DOD. 

§623.5  Approving  authortties. 

A  list  of  approving  aadiority 
addresses  is  at  appendix  B  to  this  part 

Subpart  B — Loan  Policies 

Basie  Loan  and  Lease  Approval  Poliey 

§6234  Basic  poNcles. 

(a)  Army  materiel  is  intended  for  use 
in  support  of  the  Army’s  mission. 
However,  when  comp^ing 
circumstances  exist  supported  by 
general  or  specific  statutory  authority, 
materiel  not  immediately  needed  to 
support  mission  requirements  may  be 
loaned  or  leased  to  the  following 
elements  under  die  conditions 
prescribed  herein: 

(1)  Army  and  odier  DOD  elements. 

(2)  Non-DGH)  Federal  departments 
and  agencies. 


(3)  Civfl  govemanents  (State  and 
loeat). 

(4)  Special  activities,  agencies,  and 
others. 

(b)  Table  2-1  in  §  623.21  lists  various 
types  of  Army  materiel  for  loan  or  lease. 
There  are  three  basic  statutes  (Federal) 
laws  that  authorize  the  loan  or  lease  of 
Array  property.  There  are  also  numerous 
specific  statutes  that  authorize 
particular  types  of  loans  and  leases  in 
limited  situations.  Unless  there  i&  a 
reason  to  use  the  specific  statute,  one  of 
the  basic  statutes  will  be  used.  (The 
statutes  are  cited  by  title.  United  States 
Code  (USC),  and  section.) 

(c)  The  following  are  the  basic 
statutes: 

(1)  10  USC  2571  (Interchange  of 
property  and  services-Autfaority  fin*  k>an 
of  property  within  EKDD. 

(2>  1&  USC  2667  (The  Leasing 
Statute)— Authority  for  leases. 

(3)  31  USC  1535  (The  Economy  Act>— 
Authority  for  loans  to  other  Federal, 
departments  and  agencies. 

(d)  Senne  of  the  specific  authorizing 
statutes  are  listed  below. 

(1)  10  USC  331 — Federal  aid  for  State 
governments  as  result  of  insmrrection. 

(2)  10  USC  332 — Use  of  militia  and 
Armed  Forces  to  enforce  Federal 
authority. 

(3)  10  USC  333 — Use  of  militia  or 
Aimed  Forpes  to  suppress  interference 
with  state  and  Federal  law. 

(4)  10  USC  372  et  seq.  (H.  97-86)— 
Military  cooperation  with  civilian  law 
enforcement  officials. 

(5)  10  USC  2541 — Loan  of  equipment 
and  barracks  to  national  veterans 
organizations. 

(6)  10  USC  2542 — Loan  of  equipment 
to  the  American  National  Red  Cross  for 
instruction  and  practice.  ' 

(7)  10  USC  2543 — Loan  of  equipment 
to  US  Presidential  Inaugural  Conunittee, 

(8)  10  USC  2544  (PL  92-249)— Loan  of 
equipment  (e.g.,  cots,  blankets, 
commissary  equipmenL  flags, 
refrigerators)  and  services  to  the  Boy 
Scouts  of  America  for  national  and 
world  jamborees. 

(9)  10  USC  2572— (See  AR  870-20). 
Loan  of  books,  manuscripts,  works  of 
art  drawings,  plans,  models,  and 
condemned  or  obsolete  combat  materiel 
not  needed  to — 

(i)  A  municipal  corporation. 

(ii)  A  soldiers’  monument  association. 

(lii)  A  State  museum. 

(iv)  A  nonprofit  incorporated  museum. 

(v)  Posts  of  Veterans  of  Foreign  Wars 
of  the  USAu 

(vi)  American  Legion  Posts. 

(vii)  A  local  unit  of  any  other 
recognized  war  veterans’  association. 


flO)  1C  USC  4307 — Authorizes  the 
establishment  of  a  Director  of  Civilian 
Marksmanship  (D€3d). 

(11)  10  USC  4308 — Establishment  and 
support  of  civilian  rifle  ranges. 

(12) - 10  USC  4311 — Issue  of  rifles  and 
ammunition  for  conducting  riffe 
instruction  and  practice. 

(13)  10  USC  4506— Sale,  loan,  or  gift  of 
certain  property  (see  §  6253.17). 

(14)  10  use  4651 — Issue  of  arms, 
tentage,  and  equipment  to  support 
educational  institutions  that  do  not  have 
Reserve  Officers’  Training  Corps 
(ROTC)  but  maintain  a  course  in 
military  training  prescribed  by  the 
Secretary  of  the  Army. 

(15)  10  USC  4652 — Loan  of  rifles  and 
issue  ammunitioB  for  target  practice  to 
educational  institutions  having  corps  cd 
cadets. 

(16)  10  USC  4653 — Issue  of  ordnance 
and  wdnance  stores  to  District  of 
Columbia  high  schools. 

(17)  10  USC  4654— Issue  of 
quartermaster  supplies  at  educational 
institutions  that  maintain  a  camp  for 
military  instruction  for  their  students. 

(18)  10  USC  4655 — Loan  of  arms  and 
their  accouterments,  and  issne 
amimmitiDn  to  other  agencieaand 
departments  of  the  UR.  Government 

(19)  10  USC  4650 — Loan  of  aircraft 
and  ancillary  equipment  to  accredited 
civilian  aviation  schools  at  which  Army 
or  Air  Force  personnel  pursue  courses  of 
instruction. 

[W]  10  use  4683— Loan  of  obsolete  or 
condemned  rifles  and  accouterments  to 
local  units  of  recognized  national 
veterans  organizations  for  certain 
ceremonial  purposes. 

(21)  10  USC  4685 — Loan  of  ob8<^ete 
or^ance  to  educational  institutions  and 
State  soldiers’  and  sailors’  orphans’ 
homes  for  purpose  of  drill  and 
instruction. 

(22)  18  use  1385 — Unlawful  use  of 
Armed  Forces  in  local  law  enforcement 
(Posse  Comitatus  Act). 

(23)  18  USC  3656  (as  amended  by  Pub. 
L  91-651>— Powers,  autiiorities  and 
duties  of  United  States  Secret  Service. 

(24)  32  USC  702 — Issue  of  supplies  to 
State  National  Guard. 

(25)  33  USC  575 — Limits  operation  of 
power  driven  boats  or  vessels  to 
Government  business. 

(28)  33  USC  701n  (Pub.  L.  84-99  as 
amended) — Flood  emergency 
preparation;  emergency  supplies  of 
(hrinking  water. 

(27)  33  USC  1251  et.  seq.  (Pub.  L  92- 
5000)— Federal  Water  Pollution  Control 
Act. 

(28)  42  USC  5121  et  seq.  (Pub.  L.  93- 
288)^-^saster  Relief  Act 


Federal  Rvgister  /  Vol.  57,  No.  19S  /  Wedaesday:,  Ckftdber  7,  1992  /  iProposed  Roles 


48299 


t(e)  The  use  of  equipmefft  :loan 
procedores  to  issue  new  iitems  of 
equipment  to  the  ^eld  w4iic^  are  aot 
fully  supportable,  or  have  oot . record  a 
materiel  release  feom  the  m^^eocfl 
developer,  are  not  authorised. 

[iQ  Loaits  or  leases  will  he  approved  or 
disapproved  based  on  the  purpose, 
duration  of  the  loan  tir  lease,  and 
consideration  of  the  following  factors 
,that  can  take  preoedence  over  any  loan 
or  lease: 

(1)  Military  requirements  aad 
priorities. 

(2)  Continuity  of  military  operations, 
troqp  survival,  and  the  rehabilkati^  of 
essential  military  bases. 

(3)  Stocks  and  programed  Army 
requirements.  This  ii^udes 
preposihoned  mobflization  reserve 
stocks. 

i(4;)Type  classification  wifh  pending 
changes. 

■(5)  Minimum  diversion  of  Army 
stocks. 

(6)  The  adequacy  of  the  borrawerls 
resources.  Requesters  will  be 
encouraged  to  use  their  own  resouioes. 

(7)  The  availability  of  alternative 
sources  such  as  commercial  lessors. 

(g)  Requests  from  civilian  authorities 
or  activities  for  lease  will  normally  enter 
Army  channels  at  the  installation  or 
major  Army  command  (MACOM)  levels. 
If  on-post  or  olf-pocit  units  receive  lease 
requests,  they  will  refer  them  .at  once  to 
unit's  supporting  installation 
commander  or  higher  .headquarters  as 
appropriate.  ARNG  units  will  refer  all 
such  requests  to  flie  state  USPTO.  USAiR 
units  will  refer  requests  to  die  princq)al 
logistics  staff  officer  at  the  Major  United 
'Stsrtes  Army  Reserve  Command 
(MUSARC)  headquarters  Exercising 
command  over  the  XTSAR  unit.  The 
principal  logistics  stafif  ofikernt  the 
MUSARC  will  have  the  same  approval 
authority  as  the  “Installation 
Commander”  for  Active  Army  units. 
Emergency  lease  requests  will  be 
relayed  by  telephone  or  electrically 
transmitted  message. 

(hi  When  routine  handling  of  a  loan'or 
lease  request  would  resiilt  in  loss  of 
human  life,  grave  bodily  henn,  or  major 
destruction  of  property,  and  when  the 
lack  of  ooimmmication  fecilitieB 
prevents  use  of  normal  procedures, 
loans  or  leases  otherwise  permitted  by 
this  AR  can  be  made  wifli  looel 
approval.  However,  normal  policy 
should  be  fciHowed  to  the -extent 
possible.  If  procedural  requirements 
cannot  be  fully  complied  widi,  they  must 
be  met  promptly  alter  the  loan -or  lease 
is  made. 

(ij  Army  materiel  loaimd -or  leased 
under -this  regulation  will -be  made 
available -to  borrower  “-a8  .is,  where  is.'*' 


(j)  Stodcsin  the  “least  serviceable 
conditton*'  suitable  tfor  the  purpose  iviU 
be  loaned -or  leased.  Priority  i<rf 
-equipment  for  loan  or  lease  will  -be  from 
condition  codeC,  -followed  by  condition 
code  B,  and  then  oonditioD  cede  -A.  {See 
AR  725-50,  paragraph  C-28,  Federal 
Condition  Codes.) 

(k)  Commanders  of  medicatl  treatment 
facihties  are  aabject  to  all  the 
requirements  of  this  A£,  includtng  'the 
requirement  for  reimbursement.^ 

(l)  Emergency  loans  of  medical 
supplies '(drugs,  vaccines,  etc.)  may  not 
be  made  without  reimbursement  and  the 
loan  may  not  exceed  30  (days. 
Reindni^ment  -may  take  the  form  of 
replacement  m  Jkind  by  the  borrowing 
agency  or  activity. 

(2)  &nergency  loans  of  medical 
equipment  net  to  exceed  15  days  may  be 
approved  by  Ihe  local  medical  facility 
commander  without  reimbursement  if  it 
is  the  practice  in  the  community  for 
other  hospitals  to  maike  such  kmns. 
Equipment  loans  or  leases  that  exceed 
15  days  most  be  approved,  in  writing,  by 
the  major  medical  command 'Conunander 
(U.S.  Army  Health  Services  Command  in 
CONUS)  and  are  subject  fo  all  the 
requirements  of  10  2867,  including 

reimbursement. 

(S)  The  requirement  for  surety  bonding 
and  formal  Irase  «r  loan  agreements  for 
emergency  loans  of  niedic^  supplies  or 
equipment  are  waived  where  the  loan 
does  not  exceed  15  days  if  sudi  is 
normal  community  -practice.  Minimum 
dooomentatian  for  such  -loans  will 
include  a  signed  receipt  from  Ihe 
borrowing  official  diat  identifies  the 
loaned  materiel  and  its  ooadition. 

(l)  Army  property  foaned'or  leased  to 
any  activity  will  not  be  further  iloaned  or 
leased  nor  can  it  be  shipped  «r 
transferred  without  the  written  approval 
of  the  original  approving  authority. 

(m)  There  will  be  no  procurement  or 
re^stribution  of  assets  to  offset  the 
effects  of  loans  or  leases.  Materiel  will 
not  be  set  eiside,  earmarked,  assembled, 
or  stockpiled  to  be  available  lor -use 
related  to  loans  or  leases. 

(n)  Army  materiel  may  be  recalled 
from  the  borrower  at  af^r  time  to  meet 
Army  requirements. 

(o)  Sto^  record  accounting  and 
financiabtransactionB  for -loans  or  leases 
will  conform  with  existing  regulations. 

{p)  Borrowers  are  responsible  for  the 
care,  custody,  and  proper  use  of 
borrowed  materiel.  Except  as  stated  in 
this  regulation,  reimbursement  will  be 
required  for  damage,  deskuction,  -loss, 
fair  deprociation  in  value,  costs  to 
restore  equipment  to  the  condition  that 
existed  when  original  -loan  or  lease -of 
equipment  coaunenoed  and  for  any 
Aimy  repair,  -care,  issue  -and  tum-m 


inspeotien  labor  costs,  -pocking,  cratmg, 
transportation,  preservation,  and 
protection  of  loaned  or  leased 
equipment 

(q)  Care,  renovation,  and  repair  ef 
borrowed  materiel  will  conform -with  the 
loan  or  lease  agreement. 

tr)  Equipment  may  not  be  modified  or 
altered  by  the  borrower. 

(s)  Army  property  loaned  or  leased  lor 
demonstration  purposes  (table  2-1  in 

§  623.21)  will  not  deviate  from  the 
approved  demonstration  unless 
specifically  approved  by  HQOA. 

(t)  Loans  or  leases  normalty  approved 
by  ODCSLOG  commodity  offices  that 
affect  Department  nf  the  Army  Master 
Priority  list  (DAMPL)  issues  or  unk 
readiness  require  -the  concurrence  of 
ODCSOPS  prior  to  approval. 

(u)  As  indicated  in  table  in 

§  623.21,  borrowers  must  provide  si^ed 
loan -or  lease  agreements,  provide  surety 
bonds,  and  vehicular  insurance  'pcitir  to 
receipt  of -materiel.  Loan  or  lease 
^reements  and  bonds  will  be  propaned 
per  SS  >623.12  and  623.18. 

(v)  Support  of  international  Logistics 
(IL)  programs/ requirements/  initiatives 
when  required,  will  be  supported  by 
wholesale  owned  equipment  provided 
on  a  lease  basis  only.  Wholesafle  assets 
will  net  be  loaned  to  support  IL 
requirements.  When  government 
furni^ed  equipnrent  (GFE)  is  provided 
pursuant  to  a  oontract,  the  solle  basis  of 
which  is  to  provide  a  product  or  service 
in  support  of  iL  progiams,  the  .contract 
must  include  a  lease  clause,  and  provide 
a  lease  agreement  which  requires  the 
user  to  reimburse  the  government  for  the 
use  of  the  equipment. 

,(w)  The  loan  or  lease -of  military 
equipment  {end  items  and  secondary 
items]  for  the  following  purposes  is 
prolubited: 

'(1)  State  Defense  Forces  authorized 
under  section  109(c)  of  title  32,  United 
Slates  Code. 

{2)  Events  or  activities  which  appear, 
directly  or  indirectly,  lo  endorse,  favor 
or  selefbtvely  benefo  private 
individuals,  groups,  commercial 
ventures,  sects,  political  and  fratemad 
groups,  private  or  solely  civilian 
religious  or  ideological  movements,  or 
activities  or  individuals  associated  with 
solicitation  of  votes  in  an  election. 

(Note:  Service  or  luncheon  clubs  such  . as 
Kiwanis  International,  Lions 
International,  Optimiats,  Rotary 
International,  and  Tuastmasters 
Intematumal  are  not  considered 
fi-atecnal  groups.) 

(3)  Events  that  are  not  cq>en  to  the 
general  public,  or  where  admission  is 
chm'ged  for  profit  purposes. 
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(4)  Where  the  use  of  loaned  or  leased 
equipment  would  deny  the  employment 
of  civilians  in  their  regular  profession. 

(5)  Production  of  nongovernment 
motion/ television  pictures  (except 
where  authorized  by  DODD  5410.15  or 
DODI  5410.16). 

(6)  Participation  in,  or  support  of  fund 
raising  events  where  the  sponsoring 
cause  is  not  a  member  of  a  United, 
Federal,  or  joint  campaign. 

(x)  Equipment  programmed  for  issue, 
or  rebuild  and  issue  to  the  Reserve 
Component  will  not  be  diverted, 
withdrawn,  or  reduced  without  prior 
approval  of  the  Secretary  of  Defense. 
Such  proposals  will  be  forwarded  to  the 
Office  of  the  Assistant  Secretary  of 
Defense  (Reserve  Affairs — Materiel 
Directorate],  and  should  contain  a 
projected  replacement  program  for  the 
removed  equipment. 

(y)  The  Chief  of  Engineers  will  loan 
equipment  incident  to  his  Civil  Works 
responsibilities  LAW  the  guidance  of 
ASA(CW)  and  established  engineer 
regulations.  Normally,  requests  for  this 
equipment  should  be  directed  to  the 
appropriate  District  Commander  (see 
appendix  B  to  this  part). 

(z)  The  Chief  of  ^gineers  will  loan 
Prime  Power  Program  assets  in 
accordance  with  the  provisions  of  AR 
700-128.  Loans  of  Corps  of  Engineer 
equipment  to  include  plant  equipment, 
flood  Hghting  equipment,  and  Prime 
Power  equipment  is  normally  executed 
on  a  reimbursable  basis. 

§  623.7  Loans  to  Army  activities  and  other 
DOD  activities. 

Army  materiel  may  be  loaned  to 
Army  activities  and  other  DOD 
activities  for  temporary  and 
nonrecurring  requirements  that  support 
basic  functions  of  the  borrowing 
activity.  Examples  are  field  exercises, 
maneuvers,  training  exercises,  including 
annual  training  of  Reserve  Components. 
These  loans  will  normally  be  for  a 
maximum  1-year  period.  Any  request  for 
extension  beyond  this  1-year  period  will 
be  forwarded  to  the  applicable 
ODCSLOG/ OTSG  commodity  office  for 
approval.  An  exception  to  this  policy  is 
materiel  for  research,  development,  test, 
and  evaluation  efforts  that  may  be 
loaned  for  an  initial  2-year  period.  If 
required  for  longer  than  2  years, 
approval  must  be  obtained  from  the 
applicable  ODCSLOG/OTSG 
commodity  office.  As  a  matter  of  policy, 
equipment  required  for  longer  than  1 
year  (2  years  for  RDTE  efforts)  will  be 
documented  on  unit  MTOE/TDA/JTA 
per  AR  71-13.  Directors  of  Materiel 
Management  may  approve,  following 
review  of  unHlled  Army  equipment 
requirements,  a  one-time  90-day  loan 


extension  to  Army  borrowers  of 
wholesale  equipment  who  request  the 
extension,  in  order  to  permit  the 
borrower  time  to  submit  the  appropriate 
TAADS  (The  Army  Authorization 
Documents  System)  change. 

(a)  Loans  for  1  year  or  less  of 
equipment  belonging  to  MACOMs  are 
approved  at  installation  commander 
level.  State  AG’s  will  approve  loans  of 
ARNG  equipment.  The  Senior  Logistics 
Officer  at  MUSARC  headquarters  will 
approve  the  loan  of  USAR  equipment 
where  authority  is  provided  to  the 
installation  commander  for  Active  Army 
units.  (See  table  2-1  in  §  623.21.) 

(b)  Loans  of  equipment  belonging  to 
the  wholesale  logistics  system  are 
approved  as  follows: 

(1)  Major  end  items  may  be  approved 
by  the  Director  of  Materiel  Management 
of  an  AMC  MSC,  unless  loan  would 
interfere  with  issue  against  DAMPL 
priorities.  In  such  cases,  requests  will  be 
forwarded  to  the  applicable  ODCSLOG 
commodity  office  for  approval. 
Concurrence  in  loan  approval  by  HQDA 
(DAMO-ODR)  is  required. 

(2)  Principal  medical  end  items  in 
wholesale  level  inventories  may  be 
approved  for  loan  by  the  Commander, 
U.S.  Army  Medical  Materiel  Agency 
(USAMMA)  unless  the  loan  would  at 
any  time  interfere  with  issue  against 
DAMPL  priorities.  In  such  cases, 
requests  will  be  forwarded  to  HQDA 
(DASG-HCL),  5109  Leesburg  Pike,  Falls 
Church,  VA  22041-3258  for  approval. 
HQDA  (DASG-HCL)  will  do  any  DA 
staff  coordination  required.  Minor 
medical  materiel  in  wholesale  level 
inventories  may  be  approved  for  loan  by 
the  commander  of  USAMMA. 

(3)  Materiels  other  than  end  items 
may  be  approved  by  the  Director  of 
Materiel  Management  of  an  AMC  MSC. 

§  623.8  Government  furnished  equipment. 

Government  furnished  equipment  is 
Army  materiel,  furnished  on  a 
contractual  basis  when  required  for 
performance  of  a  government  contract, 
and  where  the  contract  specifies  the 
requirements. 

(a)  Prior  to  commitment  of  Army 
resources  as  GFE  to  PMs,  materiel 
developers  and  contractors,  the 
responsible  PM  or  individuals  acting  for 
the  materiel  developer  must  coordinate 
in  advance  with  the  Item  Manager  at  the 
managing  NICP  to  ensure  higher  priority 
claimants  for  materiel  are  not 
superseded.  Records  of  coordination 
must  be  maintained.  A  simple 
certification  of  availability  identifying 
the  following  items  will  be  provided  to 
the  contracting  officer  who  will  prepare 
the  contract  committing  the  GFE:  item 
nomenclature,  quantity,  NSN,  date  of 


coordination  of  office  symbol,  and  name 
and  phone  number  of  Army  item 
manager  with  whom  coordination  was 
accomplished. 

(b)  PMs  and  individuals  acting  on  1 

behalf  of  materiel  developers  are  | 

responsible  for  early  identification  of  : 

additional  equipment  requirements  to  | 

satisfy  known  and  projected  loan  needs  ■ 

in  support  of  training,  testing,  product  i 

improvement,  configuration 
management,  and  contractual  ^ 

commitments.  ] 

(1)  Equipment  requirements  for  loans  ( 

discussed  above  should  be  managed 

under  the  AMC  Interchange  Process 
wherever  possible,  and  programmed 
under  AMP/POM  procedures. 

(2)  When  the  procedure  described  in 
paragraph  (b)(1)  of  this  section  is  not 
practical,  PMs  and  materiel  developers 
should  program  funds  for  transfer  to  the 
item  manager(s)  for  procurement  of  the 
required  materiel. 

§  623.9  Loans  to  Federal  departments. 

Loans  to  Federal  activities  outside 
DOD  are  usually  provided  under  the 
provisions  of  The  Economy  Act  (31  USC 
1535).  Federal  agencies  borrowing  DOD 
materiel  under  this  act  are  responsible 
for  reimbursing  DOD  for  all  DOD  costs 
incident  to  the  delivery,  return,  and 
repair  of  the  materiel.  Additionally,  the 
borrower  is  responsible  for  reimbursing 
DOD  for  the  full  purchase  price  for 
consumable  or  nondurable  items  (such 
as  batteries)  and  for  depreciation  if  the 
depreciation  cost  is  significant. 

Applicable  costs  are  shown  in  subpart  E 
of  this  part.  Government  agencies 
requesting  loan  extensions  after  the  first 
year  should  provide  in  the  request  an 
explanation  of  what  action  has  been 
taken  to  budget  for  or  purchase  the 
equipment  by  the  borrowing  agency. 
Approval  authority  for  various 
categories  of  equipment  are  shown 
below. 

(a)  Arms,  ammunition,  combat 
vehicles,  vessels,  and  aircraft  are 
approved  by  the  SA  or  his  designee. 

(b)  Other  equipment  for  retention  on 
loan  in  excess  of  180  days  is  approved 
by  HQDA  (DALO-SMS). 

(c)  Other  equipment  for  less  than  180 
days  is  approved  by  installation 
commanders  for  Active  Army  owned 
equipment,  State  AG  for  ARNG 
equipment.  Senior  Logistics  State 
Officer  at  MUSARC  headquarters  for 
USAR  equipment,  or  directors  of 
materiel  management,  AMC  MSCs  for 
items  from  the  wholesale  logistics 
system. 

(d)  Medical  equipment  loaned  by  a 
U.S.  Army  Medical  Center  or  medical 
department  activity  (MEDCEN/ 
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.MEDDAC)  ior  a  period  of  less  than  180 
days  is  approved  by  the  installation 
commander.. Mediad  equipment  inithe 
wholesale  inventoiyis.approvedby  the 
commander  of  USAhfldA.  Loans  of 
ARNG  medical  equipment  ace  .approved 
by  the  State  AG. 

,  (e)  Medical  equipment  lor  .retention  -on 
loan  in«xce8s  of  180  days  is  approved 
by  HQDA  (DASG-«]L). 

(f)  If  approval  of  equipment  loans  in 
paragraphs  (c)  andr(d)  of  this  section 
would  impact  DAMPL  issues,  HQDA 
approval  is  required. 

§62S.W  ijMneSoaclivltieS'Otitsitfe'tbe 
Feda^  ‘Government 

(a)  Section  2G67-of  Title  10,  USC, 
authorizes  the  lease  oif  Army  materiel  lo 
non-ElOD  elements  or  individuals  <when 
vitis  determined  that  the  materiel  is  not, 
for  the  period  of  the  lease,  needed  for 
public  use;  is  not  excess  property;  and 
the  lease  will  promote  the  national 
defense  or  be  in 'the  public  interest  (See 
AR  360-61.)  -Leases  to-civikan  non- 
Federal  law  enforcement  agencies  -will 
be  made  when  th^  have  b^n 
determined  to  be  consistent  with 
national  security.  Army  .policy  is  that 
leases  of  military  equipment  will  not  be 
made  for  which  a  counterpart  deists  on 
the  commercial  market  place. 

(b)  If  leases  are  approved  under  this 
paragraph,  they  must  not  be  for  more 
than  5  years,  and  they  must.provide that 
the  lessee  will  pay  consideration  in  an 
amount  that  is  not  less  than  the  fair 
market  value  of  the  lease  interest,  and 
maintain,  protect,  repair,  or  restore  the 
Government  property.  Lease  fees  will 
not  be  waived.  Army  policy  requires  a 
surety  bond  for  all  leases  in  lieu  of 
insurance.  Exceptions  to  this  pohey  will  * 
be  made  on  a  case-hy-case  basis. 
Activities  preparing  and  executing  lease 
agreements  will  ensure  that  lease  fees 
are  charged  according  to  the  terms  of  10 
use  2667.  The  delegation  of  authority  to 
lease  is  AFARS,  paragraph  1-9101 
(SARDA  84-4, 7  Aug  84),  and  the 
prescribed  lease  agreement  in  AFARS. 
paragraph  45-390  (SARDA  84-4) 
Delegation  of  audiority  states:  “The 
rental  shall,  in  any  event,  be  such  as  to 
prevent  the  leasee  from  obtaining  an- 
unfair  competitive  advantage  over 
competitors  by  reason  thereof.”  Review 
for-apecific  items  ohed  below  is  required 
prior  to  execution  of  theiease 
agreement. 

(1)  Arms,  combat /tactical  vehicles, 
vessels,  and  aircraft  are  approved  by  SA 
or  designee. 

(2)  Other  equipment  fw  retention-on 
lease  in  excess  of  180  days. is  ^proved 
hy  HQDA  (DALO-SMSg. 

(3)  Other militeiy  equipment  for  less 
than  180  days  .'is  approved ^by -foe 


inst^lation  commanders  for  Active 
Army  equipment,  foe  State  AGfor 
AANG  equipment,  foe  Senior  Logistics 
Staff  Officer  at  the  MUSARC 
headquarters  for  LISAR  equipment,  or 
commander8<.ef  AMC-MSCs  for  items 
from  the  Mfoolesale  logisticB  system. 

{4)  Medical  equipment  for  retention  on 
lease  in  i^cess  of  180  days  is  approved 
by  HQDA,(DASG-HCL). 

(5)  Medioal  equipnient  for  less  than 
lOO  days  is  approved  by  foe  installation 
Gommander,  t^  State  AG  lor  ARNG 
medical  equipment,  or  commander  of 
USAMMA  fordtems  from  foe  wholesale 
logistics  systems. 

(6) Rorinilitary  equipment  fcH-  lease  fo 
commercial  sources  for  demonstrations 
in  support  of  international  programs, 
requests  must  be  submitted  to  HQDA 
(DALO-SAA),  WASH  DC  2031&-0S12. 
Specffic  approval  authorities  are  listed 
in  table  2-1,  in  §  6Z3£1. 

(7)  Loan  of  Government  equipment 
acquired  for  research  and  dev^qpment. 
Heads -of  contracting  activities  may 
authorize  foe  loan  of  Government 
equipment  acquired  forTesearoh  and 
development  to  a  . private  industrial  firm 
or  educational  institution  for  use  in 
privately  financed  research  and 
development  programs,  provided  that — 

(i)  The  programs  are  of  interest  to  the 
Goverranent. 

(ii)  The  results  of  the  research  will  be 
furnished  to  the  Government  without 
additional  cost. 

(iii)  The  loan  shall  be  reflected  in.  a 
written  agreement  which  sets  forth  the 
terms  of  foe  loan  and  the  benefits  te  be 
derived  by  the  Government  therefrom. 
(AFARS  45.191) 

(c)  This  paragraph  applies  to  leases 
with  State  and  local  governments  as 
well  as  private  and  public  activities  or 
individuals. 

§  623.1 1  Loans  for  special  purpose  or  with 
special  authority. 

(a)  Disaster  relief. 

(1)  In  disaster  situations,  local  civil 
authorities  normally  must  furnish  relief 
from  their  own  resources.  If  this  is  not 
sufficient,  and  the  American  National 
Red  Cross  (ANRC)  has  a  team  at  the 
disaster,  requests  for  further. assistance 
should  be  made  to  them,  the  President 
has  declared  a  major  disaster  or 
emergency,  requests  should  be  made  to 
the  regional  director  df  FEMA.  (See  AR 
500-60.) 

(2)  Commanding  General  U.S.  Forces 
Command  (CC,  FORSCOM),  acting  for 
the  SA  is  responsible  for .Arony  materiel 
support  of  disaster  relief  operations 
within. foe  continental  United  States 
(CONUS)  and  the  District  of  Columbia. 
Unified  xmmmtmdsnre.re^ponsllide  .for 
disasterjelief  operations  on  Alaska, 


Hawaii.  U.S.  possessions  and  trust 
territories.  These  coimnanders  are 
authorized  to -task  DOD. agencies  and 
commands,  consistent  with  defense 
priorities,  to  furnish  materiel  in  support 
of  operations.  A  military  representative 
will  be  appointed  by  the  appropriate 
command  to  act  as  foe  DCK)  point  of 
contact  with  the  FEMA  Federal 
coordinating  officer  when  military 
assistance  is  required  during  a 
Presidential  declared  disaster  or 
emergency.  When  a  disaster  or 
emergency  is  of  such  magnhude,  foe 
disaster  area  may  be  geographically 
subdivided  and  a  military  representative 
will  then  be  appointed  to  assist  each 
Federal  coordineting  Offioer.  All 
requests  for  military  assistance  will  be 
passed  through  foe  Federal  coordinating 
office  to  the  ■military  representative  at 
the  disaster  area. 

(3)  The  Director  of  Military  Support, 
ODCSOPS,  acts  as  the  DOD  point  of 
contact  for  the  Administrator,  FEMA, 
ofoer  Federal  agencies,  and  ANRC  in  all 
disaster  assistance  matters. 

(4)  The  Department  of  State  is 
responsible  for  deciding  when 
emergency  foreign  disaster  relief 
operations  will  be  undertaken.  This 
authority  is  delegated  to  Chiefs  of 
Diplomatic  Missions  for  disaster  relief 
operations  whose  total  costs  will  not 
exceed  $25,000.  Send  queries  on  foreign 
disaster  relief  to  HQDA{DAMO-ODS). 
WASH  DC  20310-0440. 

(5)  In  case  of  flooding  or  coasted  storm 
emergencies  or  other  emergencies,  major 
subordinate  elements  under  Chief  of 
Engineers  are  authorized  to  provide 
flood  fighting  equipment,  and  Plant  and 
Prime  Power  supplies  and  equipment  to 
state  and  local  civil  authorities. 
Assistance  is  authorized  only  when  the 
situation  is  beyond  control  of  state  and 
local  capabilities.  Requests  may  be 
verbal  with  the  formal  request  to  follow 
as  soon  as  possible. 

(b)  Civil  disturbances.  The 
maintenance  of  law  and  order  is 
primarily  the  responsibility  of  local  and 
State  authorities.  In  civil  disturbance 
situations,  a  basic  goal  of  the  Federal 
Government  is  to  minimize  the 
involvement  of  active  military  forces. 
One  of  the  most  effective  means  of 
minimizing  that  involvement  is  to  loan 
or  lease  U.S.  Army  civil  disturbance 
type  equipment  to  Federal  State,  and 
local  law  enforcement  agencies  and  also 
to  the  National  Guard.  (For  specific 
guidance,  see  AR  500-50.) 

(1)  Requests  for  loan  of  Army  materiel 
during  or  for  expected  civil  disturbances 
are>of  three  types,  with  approval 
authority  as  i^lows: 
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(1)  Group  one.  Personnel,  arms, 
ammunition,  combat/tactical  vehicles, 
vessels,  and  aircraft.  Loans  or  leases  are 
approved  by  the  SA  or  his  designee. 

(ii)  Group  two.  Riot  control  agents, 
concertina  wire,  and  similar  military 
equipment  that  is  not  included  in  group 
one.  Loans  or  leases  are  approved  by 
the  DOD  Executive  Agent  or  his 
designee  (Under  Secretary  of  the  Army 
or  the  Director  of  Military  Support, 
ODCSOPS)  or  when  designated  by  the 
DOD  Executive  Agent,  by  an  Army  task 
force  commander  employed  at  an 
objective  area  during  a  civil 
disturbance. 

(iii)  Group  three.  Firefighting 
resources  (including  operating 
personnel);  protective  equipment  such 
as  masks  and  helmets;  body  armor, 
other  equipment  not  included  in  group 
one  or  two  such  as  clothing, 
communications  equipment,  and 
searchlights;  and  the  use  of  DOD 
facilities.  Sudi  loans  or  leases  are 
approved  by  installaticm  commanders; 
Commanding  General.  U.S.  Army 
Military  District  of  Washington;  by 
commanders-in-chief  of  unified 
commands  outside  CONUS  as 
applicable;  or  by  the  Directors  of 
Materiel  Management,  AMC  MSCs  for 
materiel  belonging  to  the  wholesale 
logistics  system.  Tbe  State  AG  is  the 
approving  authority  for  group  three 
equipment  issued  to  the  Army  National 
Guard.  (Note:  Firefighting  equipment 
will  not  be  used,  fw  riot  control.) 

(2)  Queries  concerning  loans  or  leases 
in  support  of  civil  disturbances  will  be 
forwarded  to  HQDA(DAMO-ODS), 
WASH  DC  20310-0440. 

(3)  There  is  no  specific  statutory 
authority  to  loan  or  lease  equipment  for 
use  in  civil  disturbance  situations. 
Equipment  described  above  may  be 
loaned  to  Federal  agencies  under  the 
Economy  Act  (31  USC 1535).  Equipment 
for  non-Federal  Law  Enforcement 
Agencies  must  be  leased,  which 
includes  requirement  for  payment  of 
rental  fees,  under  the  leasing  statute  10 
USC  2667. 

(c)  Terrorism. 

(1)  The  Department  of  the  Army  (DA) 
is  the  DOD  ^ecutive  Agent  for  support 
to  the  Federal  Bureau  of  Investigation 
(FBI)  in  combating  terrorism.  Existing 
civil  disturbance  loan  procedures, 
including  categories  of  equipment,  apply 
to  equipment  loans  to  the  FBI  for 
combating  terrorism.  Military  resources 
will  be  furnished  only  upon  request  of 
the  Director  of  the  FBI  or  the  senior  FBI 
official  present  at  the  scene  of  a  terrorist 
incident.  It  may  be  difficult  in  some 
situations  to  determine  whether  a 
practical  incident  fits  the  definition  of 
terrorism.  In  these  cases,  commanders 


are  authorized  to  accept  the  judgment  of 
the  FBI  official  making  the  request  if 
supported  by  available  facts.  (See  table 
2-1  in  §  623.21.) 

(2)  As  an  exception  to  table  2-1  in 
§  623.21,  item  8a.  for  requests  from  the 
FBI  in  connection  with  terrorist 
incidents,  any  commander  in  the  chain 
of  command  down  to  and  including 
commanders  of  active  military 
installations  and  State  Adjutants 
General  for  National  Guard  resources 
are  authorized  to  approve  loans  of  group 
two  and  group  three  resources.  Requests 
for  equipment  that  involve  technical  or 
operating  personnel,  excluding 
firefighting  equipment  and  explosive 
ordnance  disposal,  will  be  processed  as 
a  group  one  resource. 

(d)  Aircraft  piracy.  Assistance  to 
other  federal  agencies  in  the  protection 
of  airways  is  provided  throu^  loans 
under  guidance  contained  in  table  2-1  in 
§  623.21.  Specific  limitations  on  such 
support  are  covered  in  AR  500-1. 

(e)  Leases  to  civilian  law  enforcement 
officials.  Equipment  may  be  leased  to 
civilian,  non-Federal  law  enforcement 
officials  for  purposes  other  than  civil 
disturbances.  Requests  for  these  leases 
fall  into  three  separate  categories  with 
approval  authority  as  follows; 

(1)  Arms,  combat /tactical  vehicles, 
vessels,  and  aircraft  requests,  regardless 
of  duration  of  requirement,  will  be 
submitted  to  HQDA(DALO-SMS)  for 
approval  by  the  SA  or  his  designee. 
Ammunition,  by  definition,  cannot  be 
leased  to  non-Federal  agencies. 

(2)  Requests  for  ail  other  equipment 
required  in  excess  of  180  days  will  be 
submitted  to  HQDA(DALO-SMS), 
WASH  DC  20310-0547  (or 
HQDA(DASG-HCL)  for  medical 
equipment)  for  approval. 

(3)  Requests  for  all  other  equipment 
required  for  less  than  180  days  may  be 
approved  by  the  active  installation 
commander.  State  AG,  principal 
logistics  offices  at  the  MUSARC 
headquarters  (USAR  equipment),  and 
AMC  MSC  or  the  commander  of 
USAMMA  for  equipment  belonging  to 
the  wholesale  logistics  system  provided 
DAMPL  issues  will  not  be  affected.  If 
diversion  of  DAMPL  issue  assets  is 
required,  the  request  must  be  forwarded 
to  HQDA(DALO-SMS)  or  HQDA 
(DASG-HCL)  as  appropriate. 

§  623.12  Loan  or  lease  agreements. 

(a)  Upon  approval  of  a  DA  Form  4881- 
6-R  (Request  and  Approval  for  Loan  or 
Lease  and  Loan  or  Lease  Agreement) 
and  before  shipment  or  issue  of  the 
materiel,  the  approving  authority  will 
direct  that  a  written  agreement  be 
completed.  In  all  cases,  the  statutory 
basis  for  the  loan  or  lease  will  be  cited. 


The  approving  authority  is  acting  for  the 
DOD  on  loans  to  other  Federal  agencies, 
and  for  the  United  States  on  leases  to 
civil  authorities  and  special  activities. 
The  agreement  will  be  signed  by  the 
appropriate  official  of  the  loaning  or 
leasing  activity  and  an  appropriate 
official  of  the  borrowing  activity.  When 
emergency  loans  or  leases  have  been 
made  as  authorized  by  this  AR,  follow¬ 
up  action  will  be  taken  at  once  to 
formalize  the  action  by  completing  a 
loan  or  lease  agreement. 

(b)  Loan  or  lease  agreements  are 
mutually  developed  by  the  approving 
authority  and  the  chief  of  the  borrowing 
activity  (or  their  designees).  The 
agreements  identify  the  responsibilities 
of  all  parties  and  include  terms  and 
conditions  of  the  loan  or  lease.  DA  Form 
4881-R  (Agreement  for  Loan  or  U.S. 
Army  Materiel),  DA  Form  4881-1-R 
(Certificate  for  Signature  by  an 
Alternate),  DA  Form  4881-2-R  (Military 
Property  of  the  United  States — Exhibit 
1),  DA  Form  4881-5-R  (Agreement  for 
Lease  of  U.S.  Army  Materiel),  and  DA 
Form  4881-6-R  are  located  in  Appendix 
D  to  this  part  and  will  be  locally 
reproduced  on  814-  by  11-inch  paper. 

(c)  Loan  or  lease  agreements  will  be 
held  by  the  issuing  activity  until 
termination  and  final  settlement  of  each 
loan  or  lease. 

(d)  If  the  loan  or  lease  agreement  is 
signed  by  someone  other  than  the  chief 
borrowing  official,  then  a  DA  Form 
4881-1-R  will  be  completed.  It  will  be 
attached  to  the  signed  (by  the  borrower) 
copy  of  the  agreement  that  is  retained 
by  the  loaning  or  leasing  activity. 

(e)  When  the  borrowing  agency’s 
authorized  representative  is  transferred, 
etc.,  the  lending  agency  must  be  notified 
in  writing  to  include  the  replacement’s 
name,  title,  and  telephone  number. 

§  623.13  Surety  bonds. 

(a)  Some  borrowers  of  Army  materiel 
must  post  a  surety  bond.  (See  section 
I  623.6(u)  and  DA  Form  4881-3-R 
(Surety  Bond)  and  DA  Form  4881-4-R 
(Power  of  Attorney)  which  are  located 
in  Appendix  D  to  this  part  and  will  be 
locally  reproduced  on  814-  by  11-inch 
paper.)  Bonds  insure  safe  return  of  the 
borrowed  materiel  or  reimbursement  for 
any  loss  of,  or  damage  to,  the  materiel. 
The  bond  will  consist  of — 

(1)  A  properly  executed  surety  bond 
with  a  certified  bank  check,  cash,  or 
negotiable  U.S.  Treasury  bonds. 

(2)  A  notice  of  bond  by  a  reputable 
bonding  company  deposited  with  the 
lending  or  leasing  accormtable  property 
officer  for  the  loan  or  lease.  Bonds  will 
equal  the  total  price  of  the  borrowed 
items  as  shown  in  exhibit  1  to  the  loan 
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agreement  A  “double”  bond  (bond 
equal  to  twice  the  value  of  the  borrowed 
itemfs))  will  be  required — 

(i)  For  Army  materiel  loaned  to  the 
AI^C  for  instruction  and  practice  to  aid 
the  Army,  Navy,  or  Air  Force  in  time  of 
war  (10  use  2542). 

(ii)  For  ordnance  and  ordnance  stores 
loaned  to  high  schools  in  the  District  of 
Columbia  (10  USC  4653). 

(b)  The  bond  does  not  have  to  be 
posted  by  the  borrowing  agency  itself. 
The  source  of  originating  agency  for  the 
bond  is  immaterial  if  the  bond  is  valid. 
For  example,  to  secure  a  lease,  a  State 
may  post  bond  on  behalf  of  a  city, 
county,  or  other  governmental  body  or 
authority  within  the  State. 

(c)  In  an  emergency,  when  posting  a 
bond  would  delay  issue  of  equipment  for 
an  urgent  loan  or  lease,  the  approval 
authority  may  approve  the  issue  prior  to 
the  posting  of  the  bond.  The  bond  must 
be  posted  within  5  days. 

(d)  Bond  forfeitures  or  exceptions  to 
mandatory  forfeitures  can  only  be  made 
with  the  approval  of  the  SA.  Forfeitures 
will  be  based  on  actual  expense 
incurred  by  the  Army.  Forfeitures  do  not 
release  the  borrowing  agency  from 
returning  borrowed  materiel  or  affect 
ownership.  Bonds  normally  are  forfeited 
under  the  following  conditions: 

(1)  Materiel  is  not  returned  at  the  end 
of  a  loan  or  lease  period  or  when  return 
has  been  directed  by  the  Army. 

(2)  The  borrowing  agent  refuses  to  pay 
for  damages  or  other  Army  expenses. 

(e)  Surety  bonds  will  be  held  by  the 
loaning  or  leasing  activity  until  the  loan 
or  lease  is  ended  and  final  settlement  is 
made.  At  that  time,  the  bond  will  be 
returned  to  the  borrower. 

(f)  If  U.S.  treasury  bonds  are  posted  as 
surety  bond,  the  borrower  must 
complete  a  power  of  attorney.  This  will 
enable  cashing  of  the  treasury  bonds  if 
some  forfeiture  is  required.  A  sample  of 
a  power  of  attorney  is  shown  at  figure 
2-1. 

Figure  2-1.  Sample  of  a  Power  of  Attorney 
Instructions 

The  lettered  blank  portions  of  the  Power  of 
Attorney  are  to  be  completed  as  specified  in 
the  following  paragraphs  with  the  same 
letters; 

(a)  Enter  the  name  of  the  Federal  agency, 
authority,  (local  governmental  body),  or 
special  activity  i^ich  borrowed  the  Army 
materiel. 

(b)  Further  identify  the  borrower  by 
entering  here  the  type  of  activity  that  it  is; 
i.e..  Federal  agency,  civil  government, 
corporation  (Boy  Scouts  of  America),  etc. 

(c)  Enter  the  name  of  the  city. 

(d)  Enter  the  name  of  the  state. 

(e)  Enter  the  name  of  the  Army  installation 
handling  the  account. 


(f)  Enter  the  name  and  rank  of  the 
commanding  officer  of  the  Army  installation 
handling  the  account. 

(g)  Describe  the  U.S.  Treasury  bonds  that 
have  been  posted  as  bond  to  include  type, 
serial  numbers,  and  interest  rates  if 
applicable. 

(h)  Enter  date  on  which  payment  of  the 
Treasury  bonds  becomes  due  if  applicable.  If 
it  is  not  applicable  enter  “NA." 

(i)  Enter  the  date  on  which  the  agreement 
between  the  borrower  and  the  U.S. 
Government  was  signed. 

(j)  Enter  title  of  the  borrowing  activities’ 
chief  executive;  e.g.,  governor,  chief  scout 
executive,  national  commander  VFW,  etc. 

(k)  Enter  here,  "comptroller,’’  ’Treasurer," 
etc.  as  appropriate. 

(l)  Enter  date  on  which  the  Power  of 
Attorney  is  signed. 

(m)  Enter  month  in  which  Power  of 
Attorney  is  signed. 

(n)  Enter  year  in  which  Power  of  Attorney 
is  signed. 

(o)  Enter  name  and  title  of  chief  executive 
of  borrowing  activity. 

(p)  Enter,  if  appropriate,  the  names  and 
title  of  the  comptroller  or  treasurer  of  the 
borrowing  activity. 

(q)  Enter  the  name  of  the  county  in  which 
the  ^wer  of  Attorney  is  being  signed. 

(r)  Enter  the  name  of  the  state  in  which  the 
power  of  Attorney  is  being  signed. 

(s)  Enter  the  name  of  the  chief  executive  of 
the  borrowing  activity. 

(t)  Signature  of  the  Notary  Public. 

§  623.14  Loan  or  tease  duration. 

(a)  Loan  or  lease  periods  and 
extensions  are  shown  in  table  2-1. 

(b)  Materiel  will  be  loaned  or  leased 
only  for  the  number  of  days  needed  for 
the  specific  purpose  for  which 
borrowed.  Loan  or  lease  extensions 
must  be  justified.  The  reasons  why  other 
means  or  other  than  Army  materiel 
cannot  be  used  must  be  included. 
Approval  of  loan  extensions  will  be 
based  on  the  merit  of  the  reasons  given. 

(c)  If  a  requirement  exists  for  longer 
than  the  normal  loan  or  lease  period,  the 
original  request  must  include 
justification  for  the  entire  period.  If 
approved,  no  additional  justification  is 
required  during  the  duration  of  the 
agreement. 

§  623.15  Managing  the  provisions  of  loan 
agreements  after  approiml. 

(a)  The  loaning  command  will 
establish  a  centralized  management 
office  within  the  loaning  command.  This 
office  will  have  overall  responsibility  to 
monitor  loans  and  act  as  a  liaison 
between  the  loaner  and  the  borrower. 

(b)  Loan  agreements  will  provide  for 
an  aimual  inspection  for  all  assets  on 
loan.  Inspections  will  ensure  the 
condition  of  loaned  equipment  and  that 
no  unauthorized  modifications  have, 
been  made. 


§  623.16  Types  of  DA  materiel  available 
for  loan  or  tease. 

(a)  Examples  of  types  of  items  that 
may  be  loaned  or  leased,  and  examples 
of  the  types  of  organizations  that  may 
borrow  Army  materiel,  are  listed  in 
table  2-1  in  §  623.21.  Loans  will  be 
nonexpendable  items. 

(b)  Loan  and  lease  of  secondary  items 
from  wholesale  stocks  is  not  normally 
authorized.  Secondary  items  include 
investment  items  (such  as  engines  and 
transmissions)  and  Supply  Management 
Army  (SMA),  Defense  Business 
Operations  Fund  (DBOF)  items  (repair 
parts  and  expendable  items).  Only 
under  rare  circumstances  such  as  testing 
by  RDTE  activities/PMs  will  exceptions 
be  considered. 

(c)  Secondary  items  will  be  provided 
to  other  Federal  agencies  under  the 
Economy  Act  as  a  sale  based  on  prior 
certification  of  funds,  or  receipt  of 
monies  by  the  supporting  NICP. 

Agencies  desiring  to  return  materiel 
previously  purchased  will  follow  the 
materiel  returns  procedures  outlined  in 
AR  725-50,  chapter  7, 

(d)  Secondary  items  will  be  made 
available  to  non-DOD/non-Federal 
agencies  and  activities,  on  a 
reimbursable  basis  subject  to  the 
Army’s  ability  to  first  satisfy  its  own 
operational  requirements. 

(e)  The  Director  of  Materiel 
Management  at  the  managing  NICP  may 
approve  the  loan  of  secondary  item 
stocks  on  a  short  terra  emergency  basis 
to  other  services  to  support  repair/ 
replacement  programs. 

(f)  Secondary  items,  including 
investment  items  and  spare  parts,  will 
be  loaned  as  GFE  only  when  the  part  is 
not  readily  available  from  other  sources 
of  supply. 

(g)  The  Director  of  Materiel 
Management  at  the  managing  NICP  will 
be  approving  authority  for  the  loan  of 
secondary  items. 

§  623.17  Loan  of  certain  property. 

(a)  Heads  of  contracting  activities  are 
authorized  to  lend  such  samples, 
drawings,  and  manufacturing  or  other 
information  as  are  considered  in  the 
interest  of  the  national  defense  to — 

(1)  Any  contractor  for  Army  supplies 
under  approved  production  plans. 

(2)  Any  person  likely  to  manufacture 
or  supply  Army  supplies  under  approved 
production  plans. 

'These  loans  will  require  a  loan 
agreement.  Generally,  classified 
materiel  will  not  be  sold,  loaned,  or 
given. 

(b)  In  determining  whether  to  loan 
property  under  the  authority  in  this 
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paragraph,  consMeration  w9l  be  given 
tO™“ 

(1)  The  casrent  or  probable  hitwre 
nMd  of  the  GovenuDcnt  for  tfie 
property. 

(2)  Tte  residval  vahie  of  the  property. 

I?)  EiqKnaea  inckieBt  to  handbag  aiid 

storage  of  the  property. 

(4)  The  probaUe  coot  ol  r^itroihiction 
of  the  property  in  the  event  of  fotvre 
procurement  (See  AFARS  45.190.) 

SubmissieB  of  Requests  for  Loan  or 
Lease  of  Aney  Mtfteriei 

$  623^19  General. 

(a)  Loan  or  lease  requests  win  be 
expedited  according  to  the  sitoatkm’s 
urgency.  A  sitoatioii  may  be  so  serious 
that  waiting  for  instructions  or  approval 
from  h^her  authcwity  is  unwarranted. 
Commandexs  wiU  th^  take  action  as 
required  to  save  human  life,  prevent 
huanan  sufiiering,  or  reduce  jvt^terty 
damage  or  destructi^  Sudi  emergency 
actions  will  be  r^x>rted  at  once  to 
higher  authority  in  accordance  with 
subpart  F. 

Requests  to  the  U.S.  Army  for  loan, 
lease,  or  exteimion  wiB  be  promptly  sent 
by  the  Army  element  that  received  the 
request  through  supply  channels 
(property  book  and  supporting  stock 
recc^  account]  to  the  actkm  office 
shown  in  table  2-1  far  S  623.21  or  as 
specified  in  apiHtqmate  regulations.  AB 
requests  for  Imh  of  ARNG  eqidpment 
that  require  H<^A  actkm/apinoval  will 
be  rottt^  thro'^i  the  NGB. 

(c)  Army  actrvHies  wiB  assist 
requesting  civil  law  enforcement 
of&oals  asking  for  materiel  belonging  to 
anodier  Service.  If  there  are  no  loral 
activities  (for  example.  Air  Force  base. 
Navy  instaBatkms)  in  the  inunediate 
geo^^diical  area,  the  agency  should  be 
given  an  Air  Force  or  Navy  point  (rf 
coifaact.  (See  appendix  B  to  this  pert) 

3623.19  Procedures  for  requeshns  loan 
or  lease  of  materfet 

(a)  Army  activities.  Requests  for 
materiel  for  loon  to  an  Aiiny  activity,  as 
well  as  exteirsions  in  excess  of  1  year  (2 
years  for  RDTE  efforts),  that  are  sent  to 
HQDA  wiB  be  subuutted  on  DA  Form 
4881-6-4L  DA  Form  4881-6-R  sbotdd  be 
sent  through  NGB  for  ARNG  equipment 
or  through  the  appropriate  MACOM  or 
MUSARC  to  the  proper  AMC  MSC  for 
wholesale  materiel,  or  other  source  of 
supply  if  known.  Routine  requests  for 
loan  or  lease  of  Army  materiel  wiU  be 
sent  in  writing  45  days  prior  to  the  date 
that  the  materi^  is  required.  The  form 
will  include  the  following; 

(1)  Line  itmn  nnmber/national  stodc 
number  (LIN/NSN)  and  nomenclature  of 
requested  Hem. 

(2)  Quantity  required. 


(3)  Requesting  activity  (tide  and  unit 
identification  code  (UlC)). 

(4)  Shipping  address  including  DOD 
Activity  Address  Code  (DODAAC),  <w 
COMSEC  account  munbor  for  (XMdSEC 
equipment. 

(5)  fustificatkm  including  statement 
that  loan  is  to  soi^|>ort  an  ai^xroved 
research  and  derrektpment  effml,  if 
api^icaUe.  RDTE  efforts  must  specify 
test  scbedxde.  to  include  any  anticipated 
movement  borrowed  materieL 

(6)  Fund  citation  f(Mr  transportation, 
packing,  crating,  and  so  forth  (not 
required  for  COMSEC  loans). 

(7)  For  extensions — 

(i)  Date  of  origina)  loan  and  af^proving 
au^rity. 

(ii)  Loaning  activity. 

(iii)  Dates  of  any  inevious  extensions 
and  approval  authority. 

(b)  DOD  activities.  Requests  for 
materiel  fatxn  another  DW  activity,  or 
an  Army  activity  to  odierDCNB  agencies, 
should  be  submitted  to  the  aj^pro^ 
authority  (table  2-1  in  S  623.21)  in 
writing,  must  include  die  following 
information: 

(1)  Requesting  activity  (fuB 
organizational  name). 

(2)  Name  and  address  of  individual 
who  will  sign  the  loan  agreement 

(3)  Complete  sluicing  address, 
folding  D€H)AAC.  or  CC^ifSBC 
account  number,  where  eqidpment  is  to 
be  shii^fied. 

(4)  Cwi^te  identification  of  materiri 
to  indude  N^/UN.  as  appropriate,  and 
quantity  required. 

(5)  Detailed  (ttstification  for  loan  to 
include  urgency  of  need. 

(6)  Duratioo  erf  loan. 

(7)  Funds  to  defray  transpenrtatioD  and 
handling  induding  accounting 
classificatioa  code. 

(8)  Serviceabibty  requirements. 

(9)  Additional  instructions  for  ddivery 
of  equipment 

(c)  CHher  Federal  agencies. 

(1)  Non-DtX)  Fedmal  agencies  will 
request  routine  loan  of  Army  materiel  45 
days  before  the  materiel  is  required 
from  the  action  office  listed  in  table  2-1 
in  §  623.21.  Requests  wiD  be  submitted 
by  letter  to  include  the  following: 

(i)  Date  request  is  submitted. 

(ii)  Title  of  requesting  agency  and/or 
person  authorized  to  receive  or  pidc  up 
the  bcHTowed  materiel.  Be  specific;  e.g.. 
Special  Agent  fai  Charge  John  Doe,  FBI. 
Amytown,  USA  (tel^rfione  number  with 
area  code). 

(iii)  )ustificatkm  for  loan  to  mdude 
anticipated  use. 

(iv)  Statement  Aat  none  erf  the 
requested  materid  is  internally 
available  to  the  requesting  activity. 


(v)  Statement  that  this  support  is  not 
reasonably  available  from  local 
government  or  commercial  sources. 

(vi)  Autbority  for  loan  (if  known);  e.g., 
puMic  law,  U.S.  code,  executive  order. 
(See  taUe  2-1  fat  §  ^3.21.) 

(vh)  Positive  identification  of  the  type 
and  quantity  of  items  required.  If  the 
NSN  and  nomenclature  are  not 
available,  identify  the  items  needed  by 
type,  model,  size,  capacity,  caliber,  and 
so  forth. 

(viii)  Geographic  location  where  the 
materiel  will  be  located  and  used. 

-*^(fat)  Proposed  duration  of  the  loan. 

(x)  Statement  that  the  agency  has,  or 
wtU  acquire  capcrfnlity  to  properly 
operate,  maintain,  secure,  and  care  for 
t^  borrowed  materid. 

(xi)  If  firearms  are  requested,  a 
statement  that  adequate  facilities  are 
availaMe  to  secure  the  arms.  (See 

3  623J28(d)). 

(xh)  Ibe  borrower  hereby  assumes  all 
respmdbilities,  liabilities,  and  costs 
related  to  the  movement,  use,  care, 
security,  loss,  damage,  mafaitendice, 
and  repair  of  the  loiuied  materiel. 

(xiH)  A  statement  that  funds  are 
availalrfe  to  cover  rdmbursable  costs. 

(xiv)  A  statement  that  the  loan 
agreement  i^pared  by  the  Army  iriB  be 
signed  by  the  “responsBrfe  offksar  of 
tito  borrowing  activity  (w  dedgnee). 

(xv)  Name,  address,  and  telefrfione 
number  of  the  persm  who  wiB  serve  as 
the  point  <rf  cxmtact  for  die  requesting 
agency,  authority,  or  activity. 

(xvi)  Cmiqilete  instroctiofis  for 
ddUlvery  of  ^  equipment  to  ensure  that 
shipping  instructkms  hi  the  request  are 
consistent  with  the  urgency  of  die 
situation.  State  wheth^a  smaB  quantity 
shipped  by  air,  express,  or  other  fast 
means  will  satisfy  inunediate  needs 
until  bulk  shipments  can  arrive.  Also 
state  quantity  fanmediatdy  required. 

(xvii)  If  appbeaMe,  the  numbo'  of 
persons  to  accommodated. 

(2)  Urgent  requests  may  be  made  to 
meet  unexpected  or  actual  emergencies. 
Such  requests  may  be  made  by 
telephone  or  by  electrically  transmitted 
message.  Indude  infwmation  required 
by  the  above  paragraphs  to  the  extent 
possible.  The  request  will  be  presented 
to  the  action  office  shown  in  table  2-1  in 
§  623.21.  The  borrower  will  then  send  a 
complete  written  request  to  formalize 
the  emergency  request. 

(d)  Non-Federal  activities.  Non- 
Federal  activities  will  send  routine 
requests  f(u  loan  cu  lease  of  Army 
materiel  by  letter  45  days  bef(H«  the 
materiel  is  required  to  die  action  office 
listed  in  table  2-1  in  §  623.21;  ftn*  ARNG 
equipment,  to  the  state  USPFO;  and  for 
USAR  equipment  to  the  Senim*  Logistics 
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Officer  at  the  supporting  MUSARC 
headquarters.  Requests  will  include — 

(1)  Date  request  is  submitted. 

(2)  Title  of  requesting  agency  and/or 
person  authorized  to  receive  or  pick  up 
the  borrowed  materiel.  Be  speciflc;  e.g., 
Sheriff,  Any  County,  Anytown,  USA. 
(telephone  number  with  area  code). 

(3)  Type  of  lease  or  loan;  e.g..  Boy 
Scout  National  Jamboree,  American 
Legion  Convention,  etc.  (with  a  short 
summary  of  circumstances). 

(4)  Statement  that  none  of  the 
requested  materiel  is  internally 
available  to  the  requesting  activity. 

(5)  Statement  that  this  support  is  not 
reasonably  available  from  local 
government  or  commercial  sources. 

(6)  Authority  for  the  lease  or  loan  (if 
known);  e.g.,  public  law,  US  code, 
Executive  Order.  (See  table  2-1  in 

§  623.21.) 

(7)  Positive  identiflcation  of  the  type 
and  quantity  of  items  required.  If  NSN 
and  nomenclature  are  not  available, 
identify  the  items  needed  by  type, 
model,  size,  capacity,  caliber,  serial 
number,  and  other  visible  means  of 
identification. 

(8)  Geographic  location  where  the 
materiel  will  be  located  and  used. 

(9)  Proposed  duration  of  the  lease  or 
loan. 

(10)  Statement  that  the  agency  has,  or 
will  ensure  capability  to  properly 
operate,  maintain,  secure,  and  care  for 
the  borrowed  materiel. 

(11)  If  firearms  are  requested,  a 

i  statement  that  adequate  facilities  are 
available  to  secure  the  arms.  (See 
I  '  §  623.28(d)). 

I  (12)  A  statement  that  the  borrowing 

I  activity  will  assume  all  responsibilities. 

'  liabilities,  and  costs  related  to  the 
movement,  use.  care,  security,  loss, 
damage,  and  repair  of  the  loaned  or 
leased  materiel. 

(13)  A  statement  that  funds  are 
available  to  cover  reimbursable  costs. 
Also,  a  statement  that  an  adequate  bond 
will  be  furnished,  if  required. 

(14)  A  statement  that  the  loan  or  lease 
agreement  prepared  by  the  Army  will  be 

i 


signed  by  the  “responsible  officiar’  of 
the  borrowing  activity  (or  designee). 

(15)  Name,  address,  and  telephone 
number  of  the  person  who  will  serve  as 
the  point  of  contact  for  the  requesting 
agency,  authority,  or  activity. 

(16)  Although  materiel  is  loaned  or 
leased  in  as  is,  where  is  condition, 
arrangements  can  be  made  to  have 
materiel  shipped  provided  the  recipient 
pays  all  costs.  In  this  instance,  ensure 
that  the  instructions  for  delivery  of  the 
equipment  are  complete  and  consistent 
with  the  urgency  of  the  situation.  State 
whether  a  small  quantity  shipped  by  air, 
express,  or  other  fast  means  will  satisfy 
immediate  needs  until  bulk  shipments 
can  arrive.  Also  state  the  quantity 
immediately  required. 

(17)  If  applicable,  state  the  number  of 
persons  to  be  accommodated. 

§  623.20  Actions  by  approving  authorities. 

(a)  Each  level  within  the  approval 
chain  must  carefully  weigh  the  impact  of 
diverting  equipment  from  authorized 
Army  claimants  before  granting 
approval  for  loans  or  leases. 

(b)  Any  equipment  whose  diversion 
will  create  an  adverse  impact  on  force 
readiness  will  be  granted  only  with  the 
concurrence  of  the  appropriate 
operational  element  at  that  level  (for 
example,  installation  Director  of  Plans 
and  Training.  G-3,  DCSOPS). 

(c)  Equipment  loaned  to  Army 
activities  must  be  carefully  reviewed  to 
ensure  that  the  requirements  outlined  by 
The  Army  Authorization  Document 
System  are  not  bypassed  using  loan 
procedures.  Equipment  on  loan  or  lease 
is  not  an  authorized  requirement  in  the 
authorized  acquisition  objective; 
therefore,  the  Army  cannot  procure 
replacement  items  to  offset  the  effects  of 
the  loan  or  lease.  This  results  in 
shortages  to  authorized  claimants. 

(d)  The  information  below  is  required 
for  approval  decisions  at  HQDA  or 
higher.  Since  the  information  must  be 
obtained  from  the  applicable  AMC  MSC 
for  requests  received  directly  at  HQDA. 
MACOM,  and  subordinate  elements 
should  determine  this  information  and 


forward  it  to  HQDA  with  the  loan  or 
lease  request  if  received  at  that  level. 

(1)  Availability  of  substitute,  less 
critical  items  to  satisfy  the  requirement. 

(2)  Asset  posture  (authorized  and  on 
hand)  within  the  wholesale  logistics 
system. 

(3)  AMC  MSC  recommendation  on 
source  of  equipment  if  the  loan  or  lease 
is  approved. 

(4)  Alternate  source  of  equipment  if 
recommended  source  is  not  selected. 

(5)  Impact  on  Army  to  include 
payback  data  if  procurement  will  offset 
impact  prior  to  loan  or  lease 
termination. 

(e)  Notification  of  approval  or 
disapproval  will  be  provided  by  the 
appropriate  action  office  to  the 
requester  and  appropriate  loaning  or 
leasing  activity.  If  approved,  the 
notification  will  provide  the  appropriate 
point  of  contact  within  the  AMC  MSC, 
medical  activity,  or  other  agency  for  the 
borrower  to  contact  to  consummate  the 
loan  or  lease  agreement. 

(f)  For  COMSEC  items,  approving 
authorities  must  obtain  National 
Security  Agency  approval  in  compliance 
with  NACSI  No.  2007  and  USCB 14-2. 

§  623.21  Action  by  loaning  or  teasing 
activity. 

(a)  An  audit  trail  will  be  established 
by  all  activities  who  loan  or  lease 
equipment.  Detailed  accounting 
procedures  are  provided  in  subpart  C 

(b)  Documents  establishing  the  loan  or 
lease  agreement  to  other  than  Army 
agencies  will  contain  a  “hold  harmless" 
clause  similar  to  that  clause  provided  ih 
paragraph  4e  of  DA  Form  4881-R. 

(c)  If  materiel  is  not  returned  at  the 
end  of  the  loan  or  lease  period,  the 
owning  activity  should  correspond 
directly  with  the  responsible  individual 
who  signed  the  loan  or  lease  agreement. 
Coordination  should  be  effected  with 
Command  Counsel  as  to  appropriate 
action  which  may  be  initiated. 

(d)  Failure  to  return  Army  materiel 
upon  demand  will  be  cause  for  the 
loaning  activity  to  elevate  requests  for 
resolution  through  the  chain  of 
command. 


Table  2-1.— Loan  or  Lease  Approval  Authority 


Army 


Requester 


Category  of  equipment  |  Loan  period/extension 


Action  office 


Approval  authority 


activities  and  other  DOD  activities... 


MACOM  owned . 

ARNG  owned . 

Prime  Power  Program .. 

Floating  plant . 

COMSEC . 

Wholesale  (no  DAMPL 
impact). 

Wholesale  (DAMPL 
impact). 

All  equipment . 


Installation . 

USPFO . 

HQDA  (DAEN-ZCM) . 

Water  Resource  Support  Center .. 

USACeSLA . 

AMC  MSC . . . 

HQDA  ODCSLOG  Commodity 
Office. 

HQDA  ODCSLOG  Commodity 
Office. 


Installation  commander. 

State  AG. 

HQDA  (DAEN-ZCA-A). 

HQDA  (DAEN-ZCA-A). 
Commander,  USACCSLA. 
Director.  Materiel  Management. 
AMC  MSC. 

HQDA  ODCSLOG  Commodity 
Office. 

HQDA  ODCSLOG  (Commodity 
Office. 


46256  Federal  Register  /  Vol.  57,  No.  195  /  Wednesday,  October  7.  1992  /  Proposed  Rules 


Table  2-1.— Loan  on  Lease  Approval  AuTHoniTV— Continued 


Action  office 


Categoiy  of  equipment 


Approval  authority 


Whole  (no  DAMPL 
impa^. 


Army  reaearcK  developinenL  tesL  eval¬ 
uation  actiwitiea;  or  Army  procuraaterrt 
agencies  for  use  by  contractor  per- 
sormel  or  Government  contract 


HQOA  ODCSLOG  Commodity 
OMce. 

HQDA  (DAEN-ZCM) . - . 


HQOA  ODCSLOG  Corrano(% 
Office. 

HQOA  (DAEN-ZC2-A>. 
Commander,  USACCSLA. 

HQOA  (OAEN-ZCZ-AL 
ASA(LLAE). 


Wholesale  (DAMPL 
impact^ 

Prime  Power  Program 


Water  Resource  Support  Center 
HQOA  ff^LO-SMS) . 


Floating  plant . . 

Arms,  ammo,  combat/ 
tactical  vehicles, 
vessels  and  aircraft 
Prime  Power  Program . 


HQOA  (DAEN-ZCM) . 

Water  Resource  Support  Center . 

HQDA  (DASG-HCL) _ 

Commander,  MEDCEN/ 

MEOOAC. 

USPFO . . - . . . 

U.S  Army  Medical  fitateriei 
Agency  (USAMMA). 

HQOA  (DALO-SMS) . . 


HQDA  (DAEN-ZCZ-A). 
HQOA  (DAEN-2CZ-A>. 
HQOA  (PAS6-HCL)l 
Instalation  commander. 


Floatmg  plant 


Medical  (MACOM 
owned). 

Medical  (ARNG  owned) 
Medkai  (wholesale) - 


HQOA  (DALO-SMS^ 
Installation  commander. 


Other  equipment . 

Other  equipment 
(MACOM  owned). 
Other  equipment  (AFUIG 
owrted). 

Other  equipment 
(wholesale). 


Installation 


Activities  outside  Federal  Government; 
State,  local  government  agencies; 
schools;  churches;  prwale  IndNid- 
uals;  oommetdal  activilies. 


HQOA  (DALO-SMS). 


Arms,  combat/tactical 
vehictes,  vessels,  arKl 
aircrafL 

Industrial . . 


HO  AMC  (AMCPD-IP)  or  AUC 
MSC. 


As  required 


ASA(ROA),  HeMi  of  Contracting 
Activity,  or  deslgrtee. 

Director,  Materief  Management, 

HQDA  (DAS(3-HCL). 

Installation  commander. 


IrKfustriai  (wholesale). 


HQOA  (DASG-HCL) 
MEDCEN/MEDOAC 


Medical  (MACOM 
owned). 

Medical  (wholesale) . 

Olher  equipment _ 

Other  equipmerrt 
(MACOM  owned). 

Other  equiprrrent  (ARNG 
owners 

All  equpment  (except 
airaalt). 


USAMMA 


Commander,  USAMMA. 
HQOA  (DALO-SMS). 
Instalaton  commander. 


HQOA  (DALO-SM^. 
Ir^staUatiotv  . . 


Martufacturers  for  lease  of  previ¬ 
ously  produced  materiel  for  dem¬ 
onstration  purposes  outside  the 
United  States. 


HQOA  (DALO-SSA) 


ASAfRDA)  or  designee  Director, 
DSAA. 


HQOA  (DALO-SAA) 


Aircraft. 


ASA(I,L&E). 


Protection  against 
wildlife. 

Avalanche  control 
AB  equipment . 


90  days/90'days 


HQDA  (DAMO-ODS). 


ASA(t.L&E). 


HODA  (DALO-SMS).. 
HQDA  (DAMO-ODS). 


ASA(l,LaE). 

Director  of  Military  Support, 
ODCSOPS. 

DOD  General  Courr^  or  desig¬ 
nee;  in  urgent  cases.  Deputy 
Director  for  Operations. 

Executive  Secretary  of  U.S.,  the 
Departmerrt  of  Defense  Mili¬ 
tary  Assistanl  to  the  Presi¬ 
dent. 


Animat  Dsease  Eradication  Pro¬ 
gram. 

Departmenl  o(  Justice,  FBI . . 


Aircraft  piracy 


H(X>A  (DAMO-ODS). 


Minimum  essential 


Department  of  Treasury.  Secret  Service. 


AR  ecyjipment 


HQDA  (DAMO-ODS). 


Minimum. 


Civilian  law  enforcement; 

Civil  disturbarx^es  and  terrorism. 


Persotmel,  arms, 
combat/taclical 
vehicles,  vessels,  and 
aircrafL 

Riot  control  agents, 
concertina  wire,  and 
other  equipment  to  be 
employed  in  control  of 
civif  dteturbances. 

Fxe  fighting  resources 
and  equipment  of  a 
protective  nature 
(masks,  helmets,  body 
armor,  vests)  and  use 
of  Army  faciftlies. 


15  days/15  days 


HODA  (DAMO-ODS). 


HQDA  (DAMO-ODS). 


15  days/ 15  day; 


DOD  Executwe  Agent  Under 
Secretary  of  the  Army  or 
HQDA  (DAMO-ODS). 


15  days/15  days 


stallation  commander.  State 
AG  Commander,  MDW/CINC 
Unified  Commands 

(OCONUS)/Director  of  Materi¬ 
el  Management,  AMC  MSC. 


Installation 
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Table  2-1,— Loan  or  Lease  Approval  AuTHORmr— Continued 


Requester 

Category  of  equipmerd 

Loan  period/exteraion 

Action  office 

Approval  authority 

Other  law/drug  enforcement  acIM- 
ties. 

Arms,  combat/tactical 
vehicles,  vessels,  and 
aircrait 

As  required . 

HODA  (GAI  O-fyjt';) 

ASAfIME). 

HQDA  PASG-HCL). 

IrrstaHation  commarider. 

Over  180  days . . . 

HQDA  (DASG-HCL) . 

Medical  (MACOM 
owned). 

Medical  (ARNG  owned) ... 

Less  than  1W  days. _ .7.. 

Commarxier  (MEDCEN/ 

MEDDAC). 

USPFO...„ . . . . . 

Lass  than  180  days 

USAMMA . . . 

Commarrder,  USAMMA. 

HQDA  (DALO-SMS) . 

HQDA  (DALO-SMS). 

Other  equipment 
(MACOM  owned). 

Other  equipment 
(wholesale). 

Odrer  equipment  (ARNG 
owmd). 

AMC  MSC . . . 

Director,  Materiel  Management 
AMCMSa 

USPFO  . . . 

Federal  Law  Erdorcement  Agencies 
(only). 

Red  Ooss  (aid  to  DOO  in  time  of  war)„... 

HQDA  (DALO-^MS)- . 

ASA(I,L&E). 

ASA(IL&EFM). 

HQDA  (DALO-SMS) . . . . 

general  support. 

As  required,  not  to 
exceed  S  years. 

HQDA  (DALO-SAC) . . 

Director,  DSAA. 

Youth  groups: 

>  Boy  and  Girl  Scouts  of  Ameiica 
(world  or  national  Patrol;  Camp 
Fire  Girts,  jamborees);  Civil  Air 
Inc;  YMCA;  YWCA;  Boy's  Club  of 
America;  Four  H  Clubs;  and  simi¬ 
lar  groups. 

Installation  commander. 

Wholeeale . . . 

As  required  for  event.„ . 

AMC  MSC . . . 

Director,  Materiel  Management, 

ARNG  owned . 

1 

USPFO . . . . - . 

AMCMSa 

State  AG. 

As  negotiated . 

Instatation/AMC  MSC _ _ 

ASA(IL&£)  CG.  FORSCOM. 
Irrstallation  commander. 

Convention  assistance 
(furniture). 

Furniture  (ARNG 
owned). 

Installation . 

USPFO  . - . - . 

State  AG. 

AMC  MSC . 

Director,  Materiel  Managennent 

Burial  functions 
(obsolete  rifles). 

H(X>A  (DALO-SMS) . 

AMC  MSC. 

ASA(I,L&E). 

ASA(I,L8£) 

Aid  to  District  of  Columbia  Government 
in  combatirtg  crime. 

Disaster  relief: 

HQDA  PAMO-OD^_ . .  ._.... 

Materiel  and  supplies . — . 

For  rehabilitation 
reconstruction 
(bridges,  etc). 

Flood  fighting  equipment 
arid  supplies. 

For  minimum  essential 
period. 

For  mirrimum  or 
essential  period  when 
requested  by  FEMA. 

For  minimum  essential 
period. 

HQDA  (DAMO-ODS) . . . 

CG,  FORSCOM  or  CINC  of 
UCOM  for  (XONUS. 
ASA(t.L&E). 

USACE  District  Ck)mrt«ander. 

Installation  commander. 

MQOA  (HAI  n-.ctM.<^ 

American  National  Red  Cross  in 
support  of  local  civilian  Goverrv 
ment  disaster  relief. 

USACE  District. . . . 

Installation . . . . . . . 

period. 

USPFO  . - . 

.  State  AG. 

Environmental  Protection  Agency 
and  U.S.  Coast  Guard  (oil  and 
petroleum  spUl^ 

Environmental  Protection  Agency 
and  U.S.  Ck>ast  Guard. 

Foreign  Disaster  Assistance - 

Materiel,  supplies,  arrd 
equipment 

period. 

For  minimum  essential 
period. 

For  minimum  essential 
period. 

For  minimum  essential 
period. 

.  For  mirtimum  essential 

HQDA  PAMO-ODS) . . 

HQDA  PAMO-OD^ _  ..... 

.  ASA(IME). 

.  ASO(P&U. 

.  Equfxnent/supplies . 

Through  Oepartmertt  of  State  to 
HQDA  (DAMO-ODS). 
Installation . . . 

ASD  (Intematiorral  Security  Af- 

.  CG.  FORSCOM. 

period. 

.  As  needed  for  period  of 
lease. 

HQDA  PAMH-HS) . 

.  HQDA  PAMH-ZA). 

.  HQDA  (DAMH-HS) . 

.  HQDA  (DAMH-ZA). 

Civilian  marksmanship  (dubs  and 
schools). 

Community  relations  and  domestic 
action  programs  (Youth  Corrservation 
Corps). 

.  Director  of  Civilian  Marksman- 

ASA(I,L&E). 

.  Installation  commarxfer. 

accoutennents. 
Equipment  for 
instructibnal  purposes. 

ship. 

.  USPFO . 

Or9ian  educationai  institutions — . 

Authorized  military  health  care  recipi¬ 
ents. 

.  Quartermaster  supplies... 

.  HQDA  (DALO-SM^._  _  ... 

ASA(tX&E). 

.  K3DA  (DASG-HCL). 

.  HQDA  (DASG-HCL) . . 

1 
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Table  2-2.— Agreements,  Bonds,  and 
Insurance  Requirements 


Borrowef 

Loan  or 
lease 
agree¬ 
ment 
required 

Surety 

borxj 

required 

Vehicular 

insurance 

required 

Army  or  ether 
DOD 
activities. 

See  note 
(1). 

No . 

No. 

Non-DOD 

Federal 

Departnent 

and 

agencies. 

Yes . 

No . 

No. 

Civil  authonties 
(State  and 
local 
govern¬ 
ments). 

Yes . 

Yes  (2) . 

Yes  (2). 

Civilian 
activities 
(veterans’ 
organiza¬ 
tions.  youth 
groups,  etc.). 

Yes . 

Yes . . 

Yes 

Corporations . 

Yes . 

Yes  (3) . 

Yes. 

(1)  A  hand  receipt  or  other  document  assigning 
resporrsibility  will  suffice  for  retail  ies.  A  loan  agree¬ 
ment  will  be  required  fw  material  on  loan  from 
wholesale  activities. 

(2)  In  emergency  disaster  relief  cases,  bonds  and 
insurance  may  be  provided  after  receipt  of  the  mate¬ 
riel. 

(3)  This  applies  when  FAR  Part  45  is  not  applica¬ 
ble. 

Subpart  C— Accounting  Procedures 

§  629.22  Loan  or  lease  document  format 

(a)  When  the  lending  or  leasing 
accountable  property  officer  receives 
copies  of  the  request,  the  agreement,  the 
surety  bond-(if  required),  and  the 
written  loan  or  lease  authorization  from 
the  approving  authority,  the  request  will 
be  converted  to  Military  Standard 
Requisitioning  and  Issue  Procedures 
(MILSTRIP)  requisition  format  (DD  Form 
1348)  shown  in  table  3-1  in  §  623.28.  In 
emergencies,  requests  and  authorization 
for  loans  or  leases  may  be  made  by 
telephone.  The  formal  request, 
agreement,  bond,  and  authorization  will 
follow. 

(b)  Loaned  or  leased  property  will  be 
kept  on  the  accountable  records  of  the 
owning  property  account.  The  entry 
showing  the  quantities  will  be  supported 
by  DD  Form  1348-1  (DOD  Single  Line 
Item  Release/Receipt  Document),  and 
copies  of  the  loan  or  lease  agreement 
and  surety  bond  (if  required).  A  self- 
addressed  envelope  and  instructions  for 
the  receiving  ofiicial  to  sign  the  DD 
Form  1348-1  will  be  included  with  the 
shipment. 

(c)  Loans  and  leases  will  be  processed 
by  accountable  property  officers 
according  to  normal  supply  procedures 
except  as  modified  by  this  regulation. 

(d)  Accountable  property  officers, 
including  the  PBO  of  the  borrowing 


activity  and/or  the  SRO  of  the 
installation  SSA,  will  keep  files  to 
provide  an  audit  trail  for  transactions 
and  a  single  source  of  accounting  and 
billing  for  reimbursement.  No  separate 
property  book  accounts  will  be  set  up 
for  these  items.  Items,  with  dates 
shipped,  will  be  identified  by  use  of 
"loan  or  lease  control  numbers’*  in  loan 
or  lease  files  and  in  supporting 
documentation.  The  files  will  include  as 
a  minimum — 

(1)  The  loan  or  lease  request.  If  the 
request  was  made  by  telephone  (urgent), 
a  copy  of  the  Memorandum  for  Record 
prepared  to  summarize  the  call  will  be 
used. 

(2)  The  approving  authorization  to 
make  the  loan  or  lease. 

(3)  The  loan  or  lease  agreement. 

(4)  A  copy  of  the  surety  bond 
document  (certified  check,  U.S.  Treasury 
bonds,  or  adequate  bond  from  a  bonding 
company). 

(5)  DD  Form  1348-1  used  for  shipping 
the  items  and  a  signed  copy  verifying 
receipt. 

(e)  In  addition,  a  master  loan  or  lease 
register  with  the  control  number  and 
shipping  document  number  will  be 
maintained. 

(f)  Loaned  COMSEC  equipment 
records  are  maintained  in  the  Army 
COMSEC  Commodity  Logistics 
Accounting  Information  Management 
System  (ACCLAIMS)  at  USACSLA. 
COMSEC  equipment  is  shipped  to  Army 
COMSEC  accounts  by  the  Armed  Forces 
Courier  Service  (ARFCOS)  as  prescribed 
in  AR  66-5.  Standard  Form  153  is  used 
to  ship  classified  COMSEC  equipment: 
DD  1348-1  is  used  to  ship  controlled 
cryptographic  items  (CCl),  and  a  sighed 
copy,  returned  to  the  shipper,  serves  as 
verification  of  receipt.  CCI  must  be 
reported  in  accordance  with  AR  710-3. 

§  629.23  Shipment  of  loaned  or  leased 
materieL 

(a)  Army  materiel  will  be  shipped 
only  to  the  chief  of  the  borrowing 
activity  or  to  a  designee  authorized  to 
receive  and  sign  for  the  materiel.  To 
keep  the  materiel  out  of  unauthorized 
hands,  consignees  (receivers)  will  be 
advised  by  the  shipping  activity  of — 

(1)  The  items  and  quantities  to  be 
provided. 

(2)  The  source  of  supply. 

(3)  Whether  the  items  are  to  be  picked 
up  or  shipped. 

(4)  Shipments  made. 

(b)  All  shipments  of  loaned  or  leased 
equipment  will  be  documented  on  DD 
Form  1348-1  or  SF  Form  153  (Classified 
COMSEC  Equipment).  DD  Form  1348-1 
or  SF  Form  153  will  be  generated  by  the 
shipping  depot  where  materiel  is  stored 
in  accordance  with  AR  725-50  and  TB 


380-41.  They  will  include  required 
special  instructions,  i.e.,  accounting 
classification  or  other  data  for  charging 
transportation  cost  to  borrower,  and 
serial  numbers  (if  applicable)  of  items 
shipped.  The  receipt  certificate  (not 
applicable  to  classified  COMSEC) 
shown  at  figure  3-1  will  be  typed  on  two 
copies  of  the  DD  Form  1348-1  and 
induded  with  the  depot  shipment.  The 
depot  will  also  include  a  self-addressed 
envelope  for  return  of  the  signed 
document  to  the  AMC  MSC. 

I  certify  receipt  of  and  assume 
responsibility  for  the  Army  materiel-listed  on 
this  document.  The  items  were  received  in 
good  condition  except  as  noted.  Serial 
numbers  have  been  verified  (omit  if  not 
applicable). 

(Signature  of  responsible  officer). 

(Typed  name  of  responsible  ofiicer  and  date). 

Figure  3-1.  Sample  receipt  certificate 

(c)  One  copy  of  each  signed  DD  Form 
134^1,  or  SF  153  (for  classified 
COMSEC)  will  be  returned  to  the 
shipper;  one  copy  of  each  form  will  be 
kept  in  the  borrower’s  file. 

(d)  The  installation  or  depot 
transportation  officer  is  responsible  for 
coordinating  movement  of  the  items  that 
must  be  shipped. 

(e)  Shipments,  including  those  to 
foreign  countries,  will  be  made  on 
commercial  bills  of  lading  (CBL).  Freight 
charges  will  be  paid  by  the  borrower. 
’The  CBL  will  cite  proper  project  codes. 
Note:  In  emergencies  where  use  of  CBL 
would  delay  shipment.  Government  bills 
of  lading  (GBL)  may  be  used  subject  to 
later  reimbursement.  Shipments  to  Boy 
Scout  World  Jamborees  in  foreign 
countries  will  be  by  GBL  unless 
otherwise  specified  by  the  Boy  Scouts. 

(f)  Shipments  will  be  consolidated  to 
the  maximum  extent  possible  to  obtain 
the  lowest  charges  available. 

(g)  Separate  shipping  instructions  will 
be  furnished  for  each  recipient, 
convention,  jamboree,  and  so  forth,  to 
ensure  correct  consignee  address. 

(h)  Transportation  will  be  at  no 
expense  to  the  Government.  'The 
Defense  Transportation  Services 
(Military  Sealift  Gommand,  Military 
Airlift  Command  (MAC),  and  Military 
Traffic  Management  Command 
(MTMC))  will  send  all  billings  for  such 
trans|)ortation  costs  to  the  U.S.  Army 
Finance  and  Accounting  Center 
(USAFAC).  USAFAC  will  then  bill  the 
fiscal  station  servicing  the  accountable 
property  office  that  made  the  loan.  This 
fiscal  station  will  then  bill  the  borrower 
for  these  transportation  costs.  Army 
materiel  loaned  or  leased  to  non-DOD 
activities  is  not  authorized  for  overseas 
movement  on  a  space  available  basis  by 
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Military  Sealift  Command  or  MAC 
without  their  prior  approval. 

(i)  Detailed  procedures  for  the 
shipment,  security,  accounting, 
reporting,  and  loss  of  CCI  are  contained 
'  in  DA  Pam  25-380-2. 

§  623.24  Receipt  of  borrowed  property. 

(a)  The  person  authorized  to  receive 
the  materiel  (whether  shipped  or  picked 
up)  will  check  the  quantities, received 
against  the  quantities  shown  on  the  DD 
Form  1348-1.  This  person  will  also  verify 
the  condition  of  the  materiel.  Any 
variation  in  quantity  or  condition  must 
be  resolved  at  once.  If  the  shortage  or 
damage  is  not  due  to  a  common  carrier, 
the  borrower  will  submit,  through  the 
approving  official,  an  SF  364,  Report  of 
Discrepancy  (ROD)  per  AR  735-11-2.  A 
copy  of  the  ROD  will  be  provided  to  the 
loaning  official  at  the  NICP  in  order  to 
expedite  resolution. 

-  (b)  When  a  DD  Form  1348-1  has  not 
been  received  by  the  borrower  and  does 
not  accompany  the  shipment,  an 
informal  report  will  be  made  at  once  to 
the  accountable  property  officer.  The 
report  will  include  the  nomenclature, 
quantities,  condition,  and,  if  applicable, 
the  model  numbers  and  serial  number(s) 
of  all  materiel  received. 

(c)  When  shipment  has  been  verified, 
the  borrower  (or  designee)  will  enter  the 
quantity  received  on  two  copies  of  the 
DD  Form  1348-1.  Serial  numbers  will 
also  be  entered  for  serial  numbered 
items.  The  completed  copies  of  the  DD 
Form  1348-1  will  be  signed  by  the 
authorized  person.  One  copy  of  the  DD 
Form  1348-1  will  be  returned  to  the 
accountable  property  officer. 

(d)  If  shipments  are  received  damaged 
or  short,  take  action  described  in 
§  623.27. 

(e)  Classified  COMSEC  equipment  is 
transferred  between  COMSEC  accounts 
using  SF  153  (see  TB  380-41-3).  The 
recipient  of  the  equipment  will  return 
the  signed  SF  153  to  the  shipper 
immediately.  It  is  the  responsibility  of 
the  shipper  to  follow  up  with  the 
receiving  COMSEC  account  if  30  days 
have  elapsed  from  the  date  of  shipment 
and  the  signed  SF  153  has  not  been 
returned.  The  follow-up  may  be 
extended  to  45  days  when  shipment  is 
from  CONUS  to  overseas,  overseas  to 
CONUS,  or  firom  theater  to  theater.  If  the 
shipper  cannot  obtain  or  otherwise 
resolve  confirmation  of  receipt  on  the 
first  follow-up,  the  problem  will  be 
referred  to  USACCSLA,  ATTN:  SELCU- 
KP. 

^  §  623.26  Accounting  by  tXKrower. 

Army  borrowing  activities  should 
maintain  su8|»nse  files  that  include 
copies  of  all  documents  that  authorin 


the  loan  of  materiel  and  relate  to  loan 
transactions.  Such  files  will  assist  in 
returning  materiel  within  the  ai^roved 
loan  period.  Files  should  be  retained  for 
audit  or  any  other  purpose  as  required. 
These  files  may  be  destroyed  after 
return  of  the  borrowed  materiel  and 
final  completion  of  all  accounting 
requirements  indudii^  reimbursement 
for  Army  costs  related  to  the  loan.  Non- 
Army  borrowers  are  encouraged  to 
conform  to  the  requirements  above. 

§  623.26  Return  of  borrowed  materiel. 

(a)  General. 

(1)  Borrowed  materiel  will  be  returned 
to  the  Army  in  the  condition  received, 
less  fair  wear  and  tear,  unless  the  terms 
of  agreement  specify  otherwise. 

(2)  Property  for  which  repair  cost  is 
claimed  will  be  held  at  the  Army  depot 
or  installation  until  final  charges  are 
determined  and  a  release  is  given  by 
respective  property  officers. 

(3)  Return  of  materiel  loaned  to  rifle 
clubs  and  schools  will  conform  with 
subpart  D. 

(4)  Commodity  managers  will  direct 
returned  materiel  to  the  nearest 
available  depot.  The  materiel  will  be 
returned  using  the  NICP  assigned  loan 
document  number. 

(b)  Accountable  property  officer 
actions. 

(1)  At  the  end  of  a  loan  or  lease 
period,  recall,  or  upon  notice  by  the 
borrower  that  the  materiel  is  no  longer 
needed,  the  accountable  property  officer 
will  send  a  letter  of  instruction  to  the 
borrower  for  rehim  of  the  materiel.  He 
or  she  will  verify  or  modify  the  tum-in 
instructions  provided  in  the  original 
agreement 

(2)  The  procedures  below  will  be  used 
by  accountable  property  officers  to 
terminate  loan  or  lease  agreements. 

(i)  For  loans  or  leases  up  to  30  days, 
no  specific  termination  action  is 
necessary  except  when  materiel  is  not 
returned  by  the  due  date.  Then,  a 
written  termination  notice  will  be  sent 
to  the  borrower.  A  followup  notice  will 
be  sent  every  30  days  until  the  materiel 
is  returned  or  other  settlement  is  made. 

(ii)  For  all  other  loans  or  leases,  a 
termination  notice  will  be  sent  30  days 
before  the  end  of  the  period  by  the 
lending  activity  to  the  borrower 
verifying  (or  modifying)  the  tum-in 
instructions. 

(iii)  Follow  up  of  the  termination 
notice  will  be  made  at  30-day  intervals 
at  succeeding  levels  of  command  until 
the  materiel  is  rehimed  or  other 
settlement  is  made.  When  reasonable 
efforts  have  been  made  (at  least  three 
followups,  one  of  which  has  been  signed 
at  the  General  Officer  or  Senior 
Executive  Service  level)  to  satisfactorily 


conclude  the  loan  or  lease,  assistance 
will  be  requested  fi*om  higher 
headquarters.  If  all  MACOM  echelons 
are  unsuccessful,  a  full  report  of  all 
actions  and  circumstances  should  be 
forwarded  to  HQDA(DALO-SMS), 
WASH  DC  20310-0547,  with 
accompanying  correspondence. 

(3)  After  receiving  inspection  reports 
(c  below)  and  final  shipment  receipts, 
the  accountable  property  officer  will 
clear  the  records. 

(4)  The  accountable  property  officer 
will  notify  the  servicing  finance  and 
accounting  office  (FAO)  of  any 
reimbursement  required. 

(c)  Actions  by  the  receiving 
installation,  depot,  or  arsenal. 

(1)  The  installation,  depot,  or  arsenal 
receiving  activities  will  inspect  returned 
materiel. 

(1)  If  the  quantity  received  differs  from 
the  quantity  shipped,  the  actual  quantity 
received  will  be  entered  on  the  DD  Form 
1348-1.  A  Report  of  Discrepancy  will  be 
initiated  for  quantity  variances. 

Evidence  of  negligence  or  willful 
misconduct  will  be  reported  to  support 
report  of  survey  investigation.  If  the 
quantity  of  classified  COMSEC 
equipment  received  differs  from  the 
quantity  shipped,  the  depot  will  send  a 
corrected  SF  153  to  the  COMSEC 
account  that  made  the  shipment.  If  the 
variance  cannot  be  resolved,  a  report  of 
survey  will  be  initiated. 

(ii)  If  the  condition  of  the  property 
differs  from  that  noted  on  the  DD  Form 
1348-1,  the  variation  will  be  stated. 

(2)  Loaned  or  leased  materiel  returned 
in  an  unserviceable  condition  will  be 
inspected  by  qualified  technical 
inspectors  at  installation  level  and  by 
quality  assurance  activities  at  depots  to 
determine  condition  code. 

(i)  If  the  condition  of  returned  materiel 
is  the  same  as  noted  on  the  receipt 
document  or  the  prepmsitioned  materiel 
receipt  card,  the  item  will  be  processed 
as  a  normal  receipt. 

(ii)  If  there  is  a  discrepancy  between 
the  actual  condition  of  the  item  and  the 
assigned  condition  code  on  the  receipt 
document,  obtain  an  estimate  of  repair 
cost  and  continue  normal  receipt 
documentation  processing. 

(iii)  The  receiving  depot  or  installation 
will  prepare  an  inspection  and 
surveillance  report  on  DA  Form  3590 
(Request  for  Disposition  or  Waiver)  for 
each  returned  item  that  needs  repair. 
Documentation  will  also  be  prepared  for 
shortages  and  will  include  the  cost  of 
equipment  repair  or  the  value  of 
shortage  using  standard  prices.  Two 
copies  of  each  report  will  be  sent  to  the 
proper  accountable  prcq)erty  (^icer. 
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§  623.27  Loan  Inventories. 

(a)  If  a  loan  or  lease  has  been 
approved  or  extended  for  a  period 
longer  than  1  year,  the  correspondence 
advising  the  customer  of  the  approval 
will  also  advise  the  customer  to  conduct 
an  annual  inventory.  The  borrower  will 
report  the  results  of  the  inventory  to  the 
accountable  property  officer  of  the 
loaning  or  leasing  activity. 

(b)  If  no  discrepancies  are  noted,  the 
accountable  property  officer  will  file  the 
signed  annual  inventory  form  in  the 
borrower’s  memorandum  receipt  file. 

(c)  if  the  borrower’s  annual  inventory 
shows  that  amounts  and  kinds  of  Army 
materiel  for  which  the  borrower  is 
responsible  differ  from  that  actually  in 
his  or  her  possession,  the  accountable 
property  officer  will  take  the  following 
actions: 

(1)  For  overages,  assume 
accountability  for  the  overages  noted  on 
the  annual  inventory  form.  Use  a  copy  of 
the  annual  inventory  form  as  a  debit 
voucher  to  the  account.  No  approval  of 
this  voucher  is  needed. 

(2)  For  shortages,  act  to  obtain 
reimbursement  for  the  value  of  the 
missing  property  or  to  adjust  the 
discrepancy  by  report  of  survey. 

§  623.28  Lost,  damaged,  or  destroyed 
materiel. 

(a)  When  materiel  is  lost  or  damaged 
during  shipment,  DOD  and  Federal 
agencies  will  refer  to  AR  55-38  for 
specific  instructions.  Non-Federal 
agencies  will  contact  the  shipper  for 
guidance. 

(b)  Damage  or  loss  that  is  the  fault  of 
the  carrier  will  be  billed  to  the  carrier 
after  reconciliation. 

(c)  Army  materiel  lost,  damaged,  or 
destroyed  while  in  the  possession  of 
rifle  clubs  or  schools  will  be  handled  as 
described  in  subpart  D. 

(d)  Any  Army  materiel  loaned  at  the 
request  of  an  FEMA  regional  director 
that  is  not  returned  according  to 
instructions  in  this  chapter  will  be 
reported  to  the  regional  director  who 
will  arrange  for  proper  reconciliation 
and  reimbursement. 

(e)  Reports  of  survey  for  damaged  or 
lost  property  will  be  submitted  by 
borrowing  Army  units  as  directed  by  AR 
735. 


Table  3-1.— MILSTRIP. Requisition 
Format 


Card 

columns 

CcKle  or  data 

1-3 . 

"AOE.”  , 

4-6 . . . 

Routing  iderTtifier  co^  (lander). 

Media  and  status  code. 

7 . . . . 

8-22  . 

National  stock  number. 

Table  3-1.— MILSTRIP  Requisition 
Format— Continued 


Card 

columns 

Code  or  data 

23-24 . 

Unit  of  issue. 

25-29 . 

Oiantity. 

30-43 . 

Document  number. 

(30-35) . 

DODAAC  of  the  requisitioner,  if  appli¬ 
cable,  otherwise  OODAAC;  of  ac¬ 
countable  property  officer/MSC 
(lender). 

(36-39) . 

Julian  date. 

(40-43) . 

Serial  number. 

44 . 

"N”  for  nonrecurring  derrrand. 

45-50 . 

Supplemental  address  (loanee 
DODAAC)  for  DOD  units.  For  non- 
DOD  activities  enter  YOCOOO  desti¬ 
nation. 

51 . 

"M.” 

52-53 . 

"04”  for  loans  to  nonresearch  and 
nondevelopment  activities.  "G6” 
for  loans  to  research  and  develop¬ 
ment  activities. 

54-56 . 

Blank. 

57-59 . 

Project  code  if  applicable 

60-61 . 

Priority. 

62-64 . 

Required  delivery  date 

65-66 . 

Blank. 

67-69 . 

Depot  routing  identifier  code. 

Purpose  code. 

70 . 

71 . - . 

Condition  Code. 

72 . 

Mcmagement  code. 

73-80 . 

Blank. 

Subpart  D— Loan  or  Lease  of  Arms 
and  Accouterments 

§  623.29  General. 

(a)  Loan  or  lease  of  arms  and 
accouterments  requires  special 
processing  and  handling.  Loans  or 
leases  to  DOD  and  non-DOD  activities 
will  be  handled  as  a  normal  loan  or 
lease  according  to  instructions  in  this 
subpart  with  the  added  requirement  of 
maintaining  serial  number  visibility. 

(b)  The  Commanding  General,  U.S. 
Army  ArmamenL  Munitions  and 
Chemical  Command  (AMCCOM)  has 
been  designated  by  AMC  to  maintain  a 
centralized  serial  number  visibility 
record  for  all  small  arms  made  for  the 
Army.  AMCCOM  (AMSMC-MMD) 
maintains  accountable  property  records 
for  loans  to  organizations  such  as  the 
Director  of  Civilian  Marksmanship 
(DCM)  and  for  loans  and  leases  to  non- 
DOD  activities  such  as  the  FBI,  United 
States  Secret  Service,  rifle  clubs, 
educational  institutions,  and  veterans’  ' 
organizations. 

(c)  Requests  for  loan  or  lease  of  arms 
that  are  type  classified  standard 
(logistics  control  code  A  or  B)  will  be 
filled  with  the  lowest  type  classified 
items  available. 

(d)  Borrowers  of  Army  arms  will  be 
fully  responsible  for  the  cai%,  custody,  ' 
and  proper  use  of  loaned  materiel. 
Physical  security  measures  must  be 


equal  to  or  greater  than  the  minimum 
requirements  in  AR  190-11. 

(e)  If  borrowed  arms  are  lost,  stolen, 
or  unaccounted  for,  the  borrower  must 
inform  the  lender  (accountable  property 
officer),  local  security  office  or  military 
police  station,  the  local  police,  and  the 
FBI  within  24  hours  after  discovery. 

(f)  This  regulation  does  not  apply  to 
arms  issued  to  ROTC  units  under  the 
National  Defense  Act.  (AR  710-2  is 
applicable.) 

§  623.30  Loans  or  leases  to  civilian 
activities  (other  than  rifle  clubs  and 
educational  institutions). 

(a)  Arms  and  accouterments  may  be 
loaned  by  the  Army  to  civilian 
authorities  and  to  civilian  activities  as 
shown  below.  (Section  623.30  covers 
rifle  clubs  and  institutions.) 

(1)  For  use  by  Federal  agencies  or 
departments  in  protection  of  public 
money  and  property  (10  U.S.C  4655). 

(2)  Obsolete  or  condemned  rifles  (not 
more  than  10),  slings,  and  cartridge  belts 
may  be  loaned  to  local  units  of  any 
national  veteran’s  organization  for  use 
by  that  unit  in  ceremonies;  for  example, 
a  funeral  for  a  former  member  of  the 
Armed  Forces.  The  organization  must  be 
recognized  by  the  Veterans’ 
Administration  (10  U.S.C.  4683). 

(3)  Arms  and  accouterments  loaned  to 
organizations  listed  in  section  623.30(a) 
for  a  period  of  1  year  or  less  will  be 
accounted  for  by  AMCCOM.  Loans  of 
items  that  exceed  1  year  will  be 
accounted  for  by  the  DCM  under 

§  623.30. 

(b)  Approved  requests  will  be  sent  to 
AMCCOM,  Rock  Island.  IL  61299,  for 
completion  of  a  formal  loan  agreement 
and  issue  of  items.  (See  appendix  B  to 
this  part.)  Serial  number  control  data 
will  be  entered  in  the  DOD  Small  Arms 
Serialization  Program. 

(c)  Shipments  and  returns  are 
described  in  chapter  3  except  as  follows: 

(1)  Shipment  of  arms  and  ammunition 

will  conform  to  all  security 
requirements.  (See  AR  190-49.)  The 
responsible  property  officer  (borrowing 
activity)  for  materiel  on  loan  or  lease 
will  request  disposition  instructions 
from  the  accountable  property  officer 
when  materiel  is  no  longer  needed  or  at 
the  end  of  the  loan  or  lease  period. 
Loaned  or  leased  materiel  may  be 
withdrawn  from  the  borrowing  activity 
at  any  time  to  satisfy  military 
requirements.  ' 

(2)  'The  accountable  property  officer 
will — 

.  (i)  Issue  Shipping  instructions  for  the 
return  of  property  to  a  designated 
installation.' 'The  letter  of  instruction  will 
contain  a  MILSTRIP  document  number 
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(AR  725-50,  paragraph  C-4)  for  each  line 
item  scheduled  for  return  to  be  used  for 
the  shipment.  The  shipper  will  be 
directed  to  cite  this  document  number 
on  the  shipping  document. 

(ii)  Prepare  and  submit  to  the 
receiving  installation  a  prepositioned 
materiel  receipt  card,  DD  Form  1486 
(DOD  Materiel  Receipt  Document) 
(Document  Identiber  DWG),  as  advance 
notice  of  the  shipment.  Exception  data 
will  be  annotated  as  follows:  "Return  of 
Loan  from  Other  Government  Agency- 
Report  Receipt  of  Arms  and 
Accouterments  Accountable  Property 
Officer,  ATTN:  AMSMC-MMD."  A  copy 
of  the  letter  of  shipping  instructions  ((a) 
above)  will  be  enclosed  with  the 
prepositioned  materiel  receipt  card  for 
information. 

(3)  Upon  receipt  at  the  receiving 
installation,  property  will  immediately 
be  inspected.  Cost  of  repairing 
unserviceable  items  and  cost  of 
replacement,  if  irreparable,  will  be 
determined  at  time  of  inspection.  The 
MILSTRIP  receipt  card  will  be  mailed  to 
the  accountable  property  officer  with 
estimated  cost  of  repairing  damage  and 
detailed  materiel  condition  as  exception 
data. 

(4)  Upon  notification  of  materiel 
receipt,  the  accountable  property  officer 
will  clear  the  loan  record  with  a  credit 
entry  verifying  return  of  materiel,  and 
file  the  receipt  document  with  the  other 
records. 

§  623.31  Loans  to  rifle  dubs  and 
educational  Institutions. 

(a)  Authorization.  Arms  and 
accouterments  may  be  loaned  to  rifle 
clubs  and  educational  institutions  for 
periods  established  in  table  2-1  in 
§  623.21  (see  items  18  and  20)  under  the 
following  conditions: 

(1)  Rifled  arms  may  be  loaned  to 
civilian  rifle  clubs  for  promotion  of 
marksmanship  training  among  able- 
bodied  U.S.  citizens  (10  USC  4308). 

(2)  Arms,  tentage,  and  equipment,  as 
the  SA  deems  necessary,  may  be  loaned 
to  an  educational  institution  to  provide 
proper  military  training  where  there  is 
no  ROTC,  but  there  is  a  course  in 
military  training  prescribed  by  the  SA. 
The  educational  institution  must  have  at 
least  100  physically  flt  males  over  14 
years  of  age  (10  USC  4651). 

(3)  Magazine  rifles  and  appendages 
may  be  loaned  to  schools  having  a 
uniformed  corps  of  cadets  of  sufficient 
number  for  target  practice.  Models 
loaned  must  not  be  in  use  at  the  time,  or 
needed  for  a  proper  reserve  supply  (10 
USC  4652). 

(4)  Ordnance  and  ordnance  stores 
may  be  loaned  to  Washington,  DC  high 


schools  for  military  instruction  and 
practice  (10  USC  4653). 

(5)  Obsolete  ordnance  and  ordnance 
stores  may  be  loaned  to  educational 
institutions  and  to  State  soldiers’, 
sailors',  and  orphans*  homes  for  drill 
and  instruction  if  recommended  by  the 
Governor  of  the  State  or  territory 
concerned  (10  USC  4685). 

(b)  Director  of  Civilian  Marksmanship 
(DCM).  The  President  may  detail  an 
offlcer  of  the  Army  or  Marine  Corps  as 
DCM  (10  USC  4307).  The  DCM  is 
responsible  for — 

(1)  Control  and  accountability  of 
Anny  materiel  issued  to  civilian  rifle 
clubs. 

(2)  Policies  and  procedures  for  the 
issue  of  arms  and  ammunition  to  civilian 
rifle  clubs. 

(3)  Ensuring  proper  bonding  of  clubs 
before  issue  of  Army  materiel.  The  SA 
has  further  made  the  DCM  similarly 
responsible  for  loans  to  institutions 
(schools). 

(c)  Property  transactions.  AMCCOM 
will  transfer  accountability  for  materiel 
shipped  to  civilian  rifle  clubs  and 
institutions  to  the  DCM.  The  DCM  will 
keep  a  mission  stock  record  account  for 
these  items  as  shown  in  AR  710-2.  In 
addition,  the  account  will  note  all 
property  transactions  between  the  DCM 
and  civilian  rifle  clubs  and  institutions 
as  follows: 

(1)  Loan  and  return  of  arms  and 
accouterments  to  (from)  civilian  rifle 
clubs  and  institutions  will  not  be  posted 
to  the  accountable  record  as  loss  or  gain 
vouchers.  They  will  be  posted  as  “loan 
transactions"  with  the  DCM  retaining 
accountability.  In  addition  to  debit, 
credit,  and  adjustment  voucher  files,  the 
DCM  accountable  property  officer  will 
keep  a  "loan  voucher"  file  in  two 
sections:  active  and  terminated. 

(1)  The  active  section  (suspense  for 
items  on  loan)  will  contain  DD  Form 
1348-1  or  a  letter  acknowledging  receipt 
of  the  items.  (The  signature  of  the 
borrower  will  be  in  accordance  with 
paragraph  (d)(5)  or  (d)(6)  of  this  section.) 
This  section  will  contain  a  folder  for 
each  activity  serviced  by  the  DCM.  The 
active  loan  vouchers  will  be  filed  in 
NSN  and  voucher  number  sequence. 

This  section  serves  as  the  DCM  loan 
record. 

(ii)  The  terminated  section  (for  items 
no  longer  on  loan)  will  contain  the 
original  loan  shipping  document  (loan 
voucher).  The  return  receipt  document 
that  terminates  the  loan  will  be 
attached.  The  receipt  dociunent  will 
contain  the  original  shipping  document 
number  and  the  return  advice  code  “IQ." 

(2)  Shipments  of  expendable  items 
(e.g.,  ammunition  and  targets)  will  be 
posted  as  a  credit  to  the  accountable 


record.  Accountability  will  be  dropped. 
(These  items  are  deemed  to  have  been 
consumed  at  the  time  of  issue.) 

(3)  Expendable  items  returned  by  rifle 
clubs  and  institutions  will  be  posted  to 
the  accountable  record  as  a  debit 
voucher.  The  DCM  will  determine 
disposition  of  these  items. 

(d)  Requisition  procedures. 

(1)  The  DCM  will  prepare  requisitions 
based  on  information  from  the  rifle 
clubs  or  institutions.  DA  Form  1273 
(Requisition  for  Articles  Authorized  for 
Issue  to  Civilian  Rifle  Clubs)  or  DD 
Form  1348-1  will  be  used.  Two 
completed  copies  of  the  requisition  will 
be  sent  to  the  requester. 

(2)  The  rifle  club  or  institution  will 
complete  the  required  form  and  return 
one  signed  copy  to  the  DCM  (app  B), 
and  keep  one  copy  for  file. 

(3)  On  receipt  of  the  signed  copy  of 
DA  Form  1273  or  DD  Form  1348-1,  the 
DCM  will  take  proper  issue  action. 

When  more  arms  are  required  by  the 
DCM,  a  DD  Form  1348  will  be  prepared 
and  sent  to  the  SA  for  approval  (AR 
725-50). 

(4)  The  supply  source  responsible  for 
the  loan  will  ship  the  materiel  directly  to 
the  rifle  club  or  school. 

(5)  Three  copies  of  the  DD  Form  1348- 
1  received  with  the  shipment  or  by  mail 
will  be  annotated  and  signed  by  the 
person  authorized  to  receive  and  sign 
for  property  for  the  rifle  club  or  school. 
The  quantity  and  condition  of  the  items 
received  will  be  entered  thereon.  This 
entry  will  be  based  on  a  physical  check 
and  inspection  of  the  materiel.  Serial 
numbers  of  items  received,  if  applicable 
and  not  noted,  will  also  be  entered  on 
the  form.  Two  completed  copies  of  DD 
Form  1348-1  will  be  mailed  to  the  DCM. 
The  third  completed  copy  will  be  kept  in 
the  unit’s  file. 

(6)  If  a  DD  Form  1348-1  is  not  received 
with  the  shipment  or  is  not  received  by 
mail,  a  receipt  letter  will  be  sent  to  the 
DCM.  It  will  set  forth  the  nomenclature, 
quantities,  condition,  and  serial  numbers 
(of  serial-numbered  items)  of  all 
property  received.  This  tetter  will  be 
sent  promptly  after  receipt  of  the 
property.  The  receipt  letter  will  be  used 
by  the  DCM  as  a  loan  voucher,  recorded 
in  the  voucher  register,  and  placed  in  the 
voucher  file.  The  loan  action  will  be 
posted  to  the  DCM  stock  record  account. 

(e)  Property  returns. 

(1)  When  property  is  ready  to  be 
returned  by  civilian  rifle  clubs  or 
institutions,  the  DCM  will  prepare  seven 
copies  of  the  DD  Form  134^1.  Five 
copies  will  be  mailed  to  the  rifle  club  or 
institution;  one  will  be  kept  in  suspense 
in  the  club’s  or  institution's  jacket  file; 
and  one  will  be  sent  to  the  US  Army 
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Management  Systems  Support  Agency, 
WASH  DC  20310.  to  update  the  “rifles 
intransit  program.”  The  rifle  dub  or 
institution  will  enter  on  the  five  copies 
the  shipment  date,  how  shipped,  the 
quantity  shipped,  and  other  necessary 
data  not  entered  by  the  DCM  and 
distribute  the  flve  copies  as  follows: 

(i)  Two  copies  to  the  consignee 
(receiving  depot,  arsenal,  or 
installation).  One  copy  of  the  DD  Form 
1348-1  received  by  the  consignee  will  be 
used  to  tally  the  shipment  and  to 
account  for  property  received.  The  other 
copy  will  be  signed  by  the  accountable  • 
property  officer  ior  representative)  and 
will  be  sent  to  the  DCM  to  terminate  the 
oper  receipt  in  the  loan  voucher  file. 

(ii)  One  copy  with  the  shipment. 

(iii)  One  copy  to  the  DCM,  . 
accompanied  by  the  bill  of  lading 
(where  available). 

(iv)  One  copy  retained  by  the  rifle 
club  or  institution. 

(f)  Lost,  damaged,  or  destroyed 
property.  Loss,  damage  or  destruction  of 
property  in  the  possession  of  a  rifle  dub 
or  institution  will  be  reported  within  24 
hours  by  telephone  to  the  DCM  (WATS 
202-272-0810),  the  local  police,  and  the 
FBI.  AH  public  and  local  laws  must  be 
complied  with.  Rifles  and  other 
equipment  (except  ammunition)  that 
become  unserviceable  will  be  reported 
to  the  DCM  by  the  club  or  institution. 

The  DCM  wiU  give  instructions  for 
return  of  the  equipment  without  expense 
to  the  Government.  Any  equipment 
damage  or  loss  that  is  the  fault  of  the 
club  or  institution  will  be  determined  by 
^  report  of  survey  (AR  735-5).  The  dub 
or  institution  must  then  reimburse  the 
DCM.  The  DCM  may  replace  damaged 
equipment  after  reimbursement. 
Government  property  lost  or  destroyed 
without  fault  or  neglect  on  the  dub's 
part  will  be  replaced,  if  replacements 
are  available.  The  dub  will  pay  only 
shipping  and  handling  charges. 

Subpart  E — Rafmbursemont  for  Loan 
or  Lease  of  Army  Materiel 

§  623.32  Reimbursement  policies  and 
procedures. 

(a)  Polides. 

(1)  DA  elements  do  not  program  for 
costs  related  to  loan  or  lease  of  Army 
materiel.  Lost,  damaged,  or  destroyed 
property  will  be  accounted  for  per  AR 
735-5. 

(2)  Loans  to  non-DOD  Federal 
activities  are  made  on  the  basis  that 
there  will  be  no  extra  cost  to  the  Army. 
Costs  that  are  in  addition  to  normal 
Army  operating  expenses  (incremental 
costs)  wiU  be  reimbursed  by  the 
borrower.  This  provision  will  be  part  of 
the  loan  agreement. 


(3)  fai  cases  of  aircraft  piracy,  dvil 
disturbance,  disaster  relief,  or  protection 
of  the  President  or  visiting  dignitaries, 
emergency  support  will  not  be  withheld 
for  lack  of  a  formal  reimbursement 
agreement.  In  these  cases,  the 
supporting  Army  element  will  absorb 
initial  costs  (within  existing  fund 
availability).  Reimbursement  for  other 
than  Unit^  States  Secret  Service  costs 
for  protection  of  the  President  will  be 
coordinated  later. 

(4)  Leases  made  under  10  DSC  2667 
provide  that  the  borrower  must  pay  a 
fair.monetary .rental  in  addition  to 
paying  all  incremental  costs  <liscu&sed 
in  paragraph  (a)(2)  of  this  section.  The 
fair  monetary  rental  will  be  determined 
on  the  basis  of  prevailing  commerdal 
rates  or  computed  by  sound  commerdal 
accounting  practices  induding  a  return 
on  capital  investment  and 
administrative  cost  as  well  as 
depredation.  Leases  made  under  this 
section  will  include  a  provision 
establishing  the  rental  cost  of  the 
materiel  and  method  of  payment 

(5)  Support  to  the  United  States  Secret 
Service  will  be  on  a  reimbursable  basis 
except  for  costs  directly  related  to 
protection  of  the  President  or  Vice 
President  or  line  of  succession.  Requests 
for  reimbursement  for  ail  other  support  * 
for  United  States  Secret  Service  will  be 
per  AR  37-1. 

(6)  The  cost  of  emergency  support  will 
be  billed  directly  to  the  recipient. 

(7)  User  charges  will  conform  to  AR 
37-60,  DODI  7230J^.  and  this  chapter. 

(8)  User  charges  for  non-dvilian  law 
enforcement  actions  may  be  waived  or 
reduced  when: 

(i)  The  redpient  of  the  benefits  is 
engaged  in  nonproflt  activity  designed 
for  the  public  safety,  health,  or  welfeure. 

(ii)  Payment  of  the  full  fee  by  a  state, 
local  govenunent.  or  nonprofit  group 
would  not  be  in  the  interest  of  ^e 
program. 

(iii)  Furnishing  of  the  service  without 
charge  is  an  appropriate  courtesy  to  a 
foreign  country  or  international 
organization,  or  comparable  fees  are  set 
on  a  redprocal  basis  with  a  foreign 
country. 

(iv)  The  incremental  cost  of  collecting 
the  fees  would  be  an  unduly  large  part 
of  the  receipts  from  the  activity. 

(9)  The  Army  must  be  reimbursed  for 
equipment  damaged  or  destroyed  by  the 
borrowing  agency  (regardless  of  cost) 
prior  to  committing  a  replacement  item 
to  the  borrower  (Federal)  or  the  lessee 
(non-Federal). 

(b)  Procedures. 

(1)  The  Army  accountable  property 
offlcer  handling  the  loan  or  lease  of 
Defense  Logistics  Agency  (DLA)  stock 
fund  items  from  an  Army  activity  will 


coordinate  DLA  billings  and  borrower 
reimbursement  to  ensure  that  Army 
incremental  costs  are  reimbursed. 
Requests  for  loan  or  lease  of  DLA- 
owncd  and  stored  materiel  should  be 
submitted  directly  to  Director,  Defense 
Logistics  Agency,  ATTN:  DLA-OSC, 
Cameron  Station,  ALEX  VA  22314. 

(2)  Installation  finandal  accounting 
for  “accoimts  receivable  or  payable 
(bonds)”  will  conform  to  AR  37-108. 

(3)  The  FAO  supporting  the  supplying 
accouiitable  prcq>erty  officer  will  record 
all  charges,  induding  accoimts 
receivable  of  DBOF  offices  (or  branch 

.  offices)#  in  separate  ledger  accounts  for 
each  borrower. 

(4)  Charges  and  collections  recorded 
in  each  loan  or  lease  account  will  be 
reported  per  Army  regulations  and 
directives  prescribing  the  reporting  of 
the  fund  status  in  any  current  flscal 
year. 

(5)  Billing  will  be  initiated  on  SF 1080 
(Voucher  for  Transfer  Between 
Appropriations  and/or  Funds),  and  sent 
to  the  borrower  within  45  days  of  tum-in 
of  materiel  and  loan  or  lease 
termination.  For  loans  of  arms  and 
accouterments  and  issue  of  ammunition 
per  10  use  4655,  the  SF  1080  will  be 

-  annotated  to  show  that  collections  are 
to  reimburse  DA  appropriations. 

(6)  ^ledal  appropriations  established 
to  support  disaster  reli^  will  be  used 
promptly  by  Army  commanders 

’  concerned  to  ensure  that  all  direct 
expenses  are  charged  to  the  special 
appropriation.  Exdude  those  charges 
subject  to  reimbursement  by  the  ANRC. 
The  ANRC  reimburses  for  supplies, 
materieL  and  services  for  whi^  they  are 
responsible  in  the  disaster  area. 

§  623.33  Reimbursabie  costs. 

Unless  specifically  stated,  borrowing 
agendes,  authorities,  and  activities  will 
reimburse  the  Army  for  all  costs  related 
to  loan  or  lease  of  Army  materiel  to 
include  but  not  limited  to  the  following: 

(a)  Any  overtime  pay  and  pay  of 
additional  dvilian  personnel  required  to 
accompany,  operate,  maintain,  or 
safeguard  borrowed  equipment. 

(b)  Travel  and  per  diem  expenses  of 
Army  persoimel  (military  and  dvilian). 

(c)  Packing,  crating,  handling,  and 
shipping  from  supply  source  to 
destination  and  return.  This  indudes 
port  loading  and  offloading. 

(d)  All  transportation  induding  return 
for  repair  or  renovation. 

(e)  Hourly  rate  for  the  use  of  Army 
aircraft. 

(f)  Petroleum,  oils,  and  lubricants 
(including  aviation  fuel). 

(g)  The  cost  of  materiel  lost, 
destroyed,  or  damaged  beyond 
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economical  repair  except  for  Army 
aircraft,  motor  vehicles,  or  motor  craft 
used  in  connection  with  law 
enforcement  efforts  involving  aircraft 
piracy. 

(h)  Utilities  (gas,  water,  heat,  and 
electricity).  Charges  will  be  based  on 
meter  readings  or  other  fair  method. 

(i)  Any  modihcation  or  rehabilitation 
of  Army  real  property  that  affects  its 
future  use  by  DA.  In  such  cases  the 
borrower  will  also  bear  the  cost  of 
restoring  the  facility  to  its  original  foi*m. 

(j)  Overhaul  of  returned  materiel. 
Renovation  and  repair  will  conform  to 
agreement  between  the  Army  and  the 
borrower.  (See  §  623.35(a)). 

(k)  Repair  parts  used  in  maintenance 
or  renovation. 

(l)  Price  decline  of  borrowed  stock 
fund  materiel  at  which  returned 
property  can  be  sold. 

(m)  Issue  and  turn-in  inspection  labor 
costs. 

(n)  Salaries  for  personnel  who 
process/maintain  loans. 

(o)  Reimburse  shipping,  receiving,  and 
materiel  release  order  (MRO)  handling 
and  inventory  changes  associated  with 
loan. 

§  623.34  Nonreimbursable  costs. 

The  following  costs  are  normal 
operating  expenses  of  the  Army  for 
which  no  reimbursement  is  required: 

(a)  Regular  pay  and  allowances  of 
Army  personnel  (except  travel  and  per 
diem  costs). 

(b)  Administrative  overhead  costs. 

(c)  Annual  and  sick  leave,  retirement, 
and  other  military  or  civilian  benefits 
except  as  provided  in  certain  cases;  for 
example.  Army  Industrial  Fund 
regulations. 

(d)  Telephone,  telegram,  or  other 
electrical  means  used  to  requisition 
items,  replenish  depot  stocks,  or 
coordinate  the  loan. 

(e)  Charges  for  the  use  of  Army  motor 
vehicles  and  watercraft  except  POL  and 
per  diem  costs  (section  623.33). 

(f)  The  use  of  real  property  (except  as 
required  for  utilities,  modification,  etc.). 

§  623.35  Funding  records. 

(a)  Records  of  ail  costs  (other  than 
normal  operating  expenses),  related  to 
loans  or  leases  of  Army  materiel,  will  be 
kept  at  the  accountable  property  officer 
level  by  the  supporting  FAO.  This  will 
be  done  within  existing  Army  financial 
accounting  systems. 

(b)  Separate  subsidiary  general  ledger 
accounts  and/or  files  of  documents 
showing  the  total  value  of  all  issues  and 
materiel  returned  for  credit,  and 
supporting  documentation  will  be  set  up 
by  the  FAO.  The  accounts  will  be  kept 
current  for  each  transaction  so  reports 


may  be  made  as  prescribed;  and  that 
accounts  receivable  can  be  processed 
for  billing  and  collection  action. 

§  623.36  Determination  of  charges  and 
settlement. 

(a)  Returned  materiel  will  be  promptly 
classified  by  a  qualified  inspector  with 
action  as  follows: 

(1)  Materiel  classified  as 
unserviceable,  uneconomically 
reparable  will  be  billed  at  replacement 
cost  minus  depreciation. 

(2)  Materiel  classified  as 
unserviceable,  economically  reparable 
will  be  billed  for  reduced  utility  (if 
appropriate)  as  well  as  for  overhaul 
costs. 

(3)  The  depreciation  of  returned 
materiel  will  be  determined  by  technical 
inspectors  per  AR  735-5.  When  qualified 
inspectors  are  not  available,  returned 
property  will  be  received  with 
“condition"  shown  as  “subject  to  final 
classification  by  DA."  Accountable 
property  officers  will  complete 
classiHcation  promptly  so  charges  and 
billing  can  be  made  within  30  days  of 
return  of  materiel. 

(4)  Determination  of  loss  or  damage 
due  to  negligence,  willful  misconduct,  or 
theft  will  be  reported  immediately  to  the 
appropriate  accountable  property 
officer. 

(b)  All  returned  property  that  needs 
repair  will  be  examined  by  a  technical 
inspector  to  determine  cost  of  repair. 
Then  the  accountable  property  officer 
will  prepare  a  property  transaction 
record  with  supporting  documents. 
These  records  will  be  sent  to  the  proper 
MACOM  commander  or  unified 
command  CINC  for  final  review.  They 
will  include — 

(1)  A  statement  on  the  transaction 
record  identifying  the  financial  account 
to  which  the  reimbursement  money  is  to 
be  deposited. 

(2)  A  statement  on  the  transaction 
record  (if  appropriate)  as  follows:  “The 
losses  and/or  damages  shown  on  the 
Property  Transaction  Record  in  the 

amount  of  $ _  represent  the  total 

claim  by  the  U.S.  Army  for  property 

loaned  or  leased  to _ Upon 

settlement  and  deposit  to  the  proper 
account,  lender  releases  from  further 
obligations." 

(3)  A  description  of  the  type  and 
degree  of  repair  (separate  addendum). 

(c)  After  final  review,  the  servicing 
FAO  will  be  notified  via  an  approved 
list  of  charges  of  the  existence  of  the 
receivable.  The  property  will  be 
released  for  repair  and  return  to  stock. 

(d)  The  FAO  will  send  a  letter  to  the 
borrower  requesting  payment  (payable 
to  the  Treasurer  of  the  United  States). 
Upon  payment,  collection  documents 


will  be  prepared  and  fiscal  accounts 
credited.  The  MACOM  or  unified 
command  Surgeon  will  ensure  the  stock 
fund  is  reimbursed  for  expendable 
medical  supply  losses  reported. 

(e)  The  FAO  will  advise  the 
appropriate  accountable  property  officer 
that  settlement  has  been  made.  Property 
transaction  records  will  be  closed. 

(f)  The  approving  authority  will  then 
return  the  bond  to  the  borrower. 

(g)  The  value  of  supplies  and 
equipment  returned  to  the  Army  will  be 
credited  to  the  account  originally 
debited  at  the  time  of  issue.  FEMA 
regional  directors  may  find  that  it  is  not 
in  the  public  interest  to  return  borrowed 
materiel  that  has  not  been  consumed, 
lost,  or  damaged.  They  will  negotiate 
with  the  CONUS  Army  concerned  for 
proper  reimbursement  for  the  borrowed 
materiel  not  returned. 

§  623.37  Delinquent  and  uncollectable 
accounts. 

(a)  In  cases  of  unsatisfactory 
settlement,  bond  proceeds  will  be  used 
to  satisfy  the  claim. 

(b)  If  this  does  not  settle  the  account 
and  further  collection  efforts  are 
unsuccessful  then  receivables  will  be 
referred  to  USAFAC  per  AR  37-108. 
chapter  6.  The  accountable  property 
officer  will  notify  HQDA  (DALO-SMS) 
that  the  account  has  been  referred  to 
USAFAC.  USFPOs  will  notify  HQDA  of 
delinquent  account  transfers  through 
NGB-ARL-S. 

(c)  Appropriations  available  to  the 
accountable  property  officer  will 
reimburse  the  applicable  business  area 
within  the  DBOF.  Any  later 
reimbursements  received  will  be 
credited  to  the  appropriation  from  which 
payment  was  made. 

(d)  On  receipt  of  the  accounts  in 
paragraph  (b)  of  this  section.  USAFAC 
will  take  appropriate  action  under  their 
normal  operating  procedures.  All  further 
collection  action  will  be  the 
responsibility  of  USAFAC.  If  further 
collection  action  fails,  these  accounts 
will  be  referred  to  the  Justice 
Department. 

Subpart  F — Reports 

§  623.38  General. 

Reports  of  Army  materiel  loaned  or 
leased  to  non-DOD  activities  must  be 
forwarded  as  described  in  this  subpart. 

§  623.39  Aircraft  piracy. 

(a)  Commands  and  agencies  providing 
support  for  incidents  involving  aircraft 
piracy  will  initially  report  through 
command  channels  by  telephone  to 
HQDA(DAMO-ODS)  (appendix  B  to 
this  part).  Confirmation  will  be  made  by 
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electrically  transmitted  message  to 
HQDA(DAMO-ODS).  These  reports  are 
exempt  from  reports  control  under  AR 
335-15.  Initial  reports  will  include  all 
available  details.  The  following  is  a 
guide  for  content  of  reports: 

(1)  Supporting  unit  or  agency. 

(2)  Home  station  of  supporting  unit  or 
agency. 

(3)  Support  provided  and  duration  of 
requirement. 

(4)  Changes,  if  any,  in  support 
requested  or  duration  of  requirement  as 
made  by  the  Federal  civil  ofncial  in 
charge. 

(5J  Additional  remarks. 

(b)  A  final  report  noting  termination  of 
support  will  be  made. 

§  623.40  Civilian  rifle  clubs  and  schools. 

(a)  Each  a^iliated  club  and  institution 
(school]  must  file  an  annual  report  on 
the  anniversary  date  of  the  loan  with  the 
DCM.  The  following  forms  will  be  used: 

(1)  DA  Fonn  1277  (Annual  Statistical 
Report  of  Civilian  Rifle  Club).  (See  AR 
920-20  for  guidance.) 

(2)  OSA  Form  119  (Roster  of  Club 
Members). 

(b)  The  roster  (OSA  Form  119)  will  list 
each  member  required  to  fire  annually. 

It  will  include  the  full  name,  address, 
and  age;  the  DCM  course;  score;  and  the 
date  the  member  fired  for  record. 

(c)  A  description  of  the  club’s 
procedures  and  facilities  for  safekeeping 
arms  and  ammunition  will  be  appended 
to  the  OSA  Form  119. 

§  623.41  Ctvtl  disturbances. 

(a)  Approving  authorities,  other  than 
the  SA,  will  prepare  reports  (RCS  DD- 
A(AR)1112)  on  all  requests  for  loan  of 
Army  materiel  to  support  civil 
disturbances.  The  reports  will  be  sent 
within  2  work  days  after  receipt  of  the 
request.  They  will  be  prepared  in  the 
format  shown  in  AR  500-50.  They  will 
also  serve  as  “the  request”  when  no 
other  written  request  is  available. 

(b)  The  reports  will  be  sent  through 
charmels  to  HQDA(DAMO-ODS), 
WASH  DC  20310-0440.  When  reports 
are  received  from  unified  or  specified 
commands,  ODCSOPS  will  send  an 
information  copy  to  the  Joint  Chiefs  of 
Sta^,  National  Military  Command 
Center. 

(c)  The  SA  will  send  information 
copies  of  civil  disorder  reports  to  the 
DOD  General  Counsel  and  the  U.S. 
Deputy  Attorney  General. 

(d)  Reports  of  civil  disturbance 
operation  costs  (RCS  DD-A(AR)1112) 
also  will  be  prepared  as  shown  in  AR 
500-50. 


§  623.42  Disaster  assistance. 

When  Army  materiel  is  loaned,  or 
when  the  ARNG  is  federalized  in 
support  of  disaster  assistance,  CONUS 
Anny  commanders  and  unified 
command  CINCs  will  send  reports  as 
follows: 

(a)  Initial  reports.  Initial  reports  will 
be  made  by  telephone  to  the  CG, 
FORSCOM  (AUTOVON  580-3912),  who 
will,  in  turn,  telephone  the  report  to  the 
Military  Support  Division,  ODCSOPS, 
AUTOVON  225-2003  or  7045).  This  will 
be  followed  within  12  hours  by  a 
Tempest  Rapid  Report  (RCS  DD-A- 
(AR)1114)  in  message  form  and  sent 
electrically.  The  message  report  will  be 
prepared  per  AR  500-60. 

(b)  Daily  message  reports.  Daily 
Tempest  Rapid  Reports  of  Army 
materiel  loaned  to  support  disaster  relief 
will  also  be  sent  by  electrically 
transmitted  message.  The  reports  will 
cover  the  24-hour  period  from  0601Z  to 
0600Z.  The  reports  must  arrive  at 
HQDA(DAMO-ODS),  HQDA(DACA- 
BU),  and  FORSCOM  (AFOP-COF)  by 
llOOZ  the  same  day.  Daily  reports  will 
be  sent  per  the  format  in  AR  500-60 
except  that  Part  III  may  be  omitted. 

Also,  “no  change  reports”  may  be  made 
by  telephone.  On  the  day  that  the  last 
daily  message  report  is  issued,  include 
the  words  FINAL  DAILY  REPORT  in  the 
subject  line  of  the  message. 

(c)  Final  reports.  In  addition  to  the 
final  Tempest  Rapid  Report,  a  final 
report  on  military  assistance  provided 
will  be  sent  within  90  working  days  of 
termination  of  disaster  assistance.  The 
CONUS  Army  Commander  will  send  the 
report  by  first  class  mail  through  the  CG, 
FORSCOM  to  HQDA{DAMO-ODS).  The 
final  report  will  include — 

(1)  An  historic  account  of  the  disaster. 

(2)  Cumulative  totals  of  support  given. 

(3)  A  statement  of  accomplishments. 

(4)  Actual  or  estimated  expenses 
excluding  costs  incurred  by  the  Corps  of 
Engineers  under  PL  84-99.  Costs  will  be 
reported  by  Service,  by  appropriation, 
using  three  columns  to  identify  nonnal 
costs,  incremental  costs,  and  total  costs. 

(5)  The  status  of  reimbursements 
requested  from  borrowing  Federal 
agencies,  and  civilian  authorities  and 
activities.  If  reimbursement  has  not  been 
completed  by  the  date  of  the  final 
report,  a  separate  cost  report  will  be 
sent  upon  final  reimbursement  payment. 

(6)  Lessons  learned. 

(d)  Information  copies,  information 
copies  of  all  reports  will  be  sent  to  the 
proper  FEMA  Office. 

(e)  Additional  information.  Additional 
information  may  be  needed  by  Fed»»ral 
officials.  Normally,  such  requests  will  be 
telephoned  by  HQDA(DAMO-ODS)  to 
the  CG,  FORSCOM. 


(f)  Pollution  spills.  The  CG, 

FORSCOM  will  report  committal  of 
Army  resources  to  HQDA{DAMO-ODS) 
by  the  fastest  means.  Daily  and  final 
Tempest  Rapid  Reports  will  be  sent  with 
“not  applicable”  shown  in  paragraphs  8, 
9,  and  10  of  the  report. 

§  623j43  Loans  to  chrWan  law  enforcement 
officials. 

Active  installations,  MACOMs 
(including  MUSARCs)  and  Army  Staff 
agencies  are  required  to  submit  a 
quarterly  report  of  assistance  requested 
by  civilian  law  enforcement  oHicials 
(RCS  DD-M(Q)1595).  This  data  will  be 
consolidated  by  MACOM  and  submitted 
as  required  by  AR  500-61. 

§  623.44  United  States  Seoret  Service. 

Army  commands  and  agencies 
providing  materiel  support  (routine  or 
urgent)  to  the  United  States  Secret 
Service  will  report  at  once  any 
significant  problems  or  deviation  from 
approved  procedures.  Reports  will  be 
telephoned  through  command  channels 
to  HQDA  (DAMO-ODS),  WASH  DC 
20310-0440. 

§  623.45  Other  reports. 

Active  Army  accountable  property 
officers  will  make  semiannual  reports  on 
loans  or  leases  that  have  expired  and 
for  which  the  materiel  has  not  been 
returned.  The  reports  will  be  prepared 
as  of  the  last  day  of  June  and  December. 
They  will  be  sent  by  the  15th  day  of  the  • 
following  month.  These  reports  will 
include  a  narrative  on  the 
circumstances,  a  copy  of  the  loan  or 
lease  agreement,  and  the  steps  taken  to 
resolve  the  issue.  Reports  will  be 
forwarded  through  conunand  channels 
to  HQDA  (DALO-SMS),  WASH  DC 
20310-0545.  Negative  reports  are  not 
required. 

Appendbi  A  to  Part  623 — References 
Required  Publicatioas 
(Note:  Publications  and  forms  referenced  in 
this  Appendix  may  be  obtained  from  the 
National  Technical  Information  Services,  U.S. 
Department  of  Commerce,  5285  Port  Royal 
Road,  Springfield,  VA  22161.) 

AFARS 

Army  Federal  Acquisition  Regulation 
Supplement.  (Cited  in  §  623.10) 

AR37-1 

Army  Accounting  and  Fund  Control.  (Cited 
in  §  623.31) 

AR  37-60 

Pricing  for  Materiel  and  Services.  (Cited  in 
§  623.31) 

AR  36-108 

General  Accounting  and  Reporting  for 
Finance  and  Accounting  Ofiices.  (Cited 
in  $  623.31  and  623.36) 

AR68-5 
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Armed  Forces  Courier  Service.  (Qted  in 
§  623.21) 

AR  71-13 

The  Department  of  the  Army  Equipment 
Authorization  and  Usage  Program.  (Cited 
in  S  023.7) 

AR  190-11 

Physical  Security  of  Arms,  Ammunition, 
and  Explosives.  (Qted  in  §  623.28) 

AR  335-15 

Management  Information  Control  System. 
(Cited  in  §  623.38) 

AR  360-61 

Community  Relations.  (Cited  in  §  623.10 
and  the  glossary) 

AR  500-1 

Aircraft  Piracy  Emergencies.  (Cited  in 
§  623.11) 

AR  500-50 

Civil  Disturbances.  (Cited  in  §  623.11  and 
623.39] 

AR  500-51 

Support  to  Civilian  Law  Enforcement 
Officials.  (Cited  in  §  623.41) 

AR  500-60 

Disaster  Relief.  (Cited  in  §  623.11, 623.12 
and  623.40] 

AR  700-128 

Prime  Power  Program.  (Cited  in  §  623.6) 

AR  710-2 

Supply  Policy  Below  the  Wholesale  Level. 
(Cited  in  §  623.28  and  623.30) 

AR  710-3 

Asset  and  Transaction  Reporting  System. 
(Cited  in  §  623.21) 

AR  725-50 

Requisitioning,  Receipt,  and  Issue  System. 
(Cited  in  §  623.6  and  623.30) 

AR  735-5 

Policies  and  Procedures  for  Property 
AccountabUity.  (Cited  in  $  623.27, 623.30, 
623.31,  and  623.35) 

AR  735-11-2 

Reporting  of  Item  and  Packaging 
Discrepancies.  (Cited  in  9  623.23) 

AR  870-20 

Museums  and  Historical  Artifacts.  (Cited  in 
§  623.6) 

AR  920-20 

Promotion  of  Practice  with  Rifled  Arms. 
(Cited  in  §  623.39) 

DODD  5410.15 

Delineation  of  DQD  Audio-Visual  Public 
Affairs  Responsibilities  and  Policies. 
(Cited  in  §  623.6) 

DODl  5410.10 

DOD  Assistance  to  Non-Covemment, 
Entertainment-Oriented  Motion  Picture, 
Television,  and  Video  Productions. 

(Cited  in  623.6) 

DODl  7230.7 

User  Charges.  (Cited  in  §  623.31) 

FAR 

Federal  Acquisition  Regulation.  (Cited  in 
table  2-2  in  9  623.21) 

TB  380-41 

Procedures  for  Safeguarding,  Accounting 
and  Supply  Control  of  COMSEC 
Material.  (Cited  in  §  623.23(e}) 

Related  Publications 

A  related  publication  is  merely  a  source  of 
additional  information.  The  user  does  not 
have  to  read  it  to  understand  this  regulation. 
ARl-4 

Employment  of  DA  Resources  in  Support  of 
the  U.S.  Secret  Service. 


AR12-8  V 

Security  Assistance — Policy,  Obiectives 
and  ResponsibiKties. 

AR  28-19 

Department  of  the  Army  Domestic  Action 
^ogram. 

AR  15-17 

Army  Representation  on  Office  of 
Preparedness/Cenera)  Service 
Administration  (OP/GSA)  Regional  Field 
Boards  in  Crisis  Management 
Operations. 

AR  37-44 

Accounting  Procedures  for  Guaranteed 
Loans. 

AR  37-111 

Working  Capital  Funds:  Army  Stock  Fund, 
Uniform  Policies,  Principles,  and 
Procedures  Governing  Army  Stock  Fund 
Operations. 

AR  40-61 

Medical  Logistics  Policies  and  Procedures. 

AR  55-38 

Reporting  of  Transportation  Discrepancies 
in  Shipments. 

AR58-1 

Management,  Acquisition  and  Use  of 
Administrative  Use  Motor  Vehicles. 

AR  130-400 

Logistical  Policies  for  Support. 

AR  215-1 

Administration  of  Army  Morale,  Welfare, 
and  Recreation  Activities  and 
Nonappropriated  Fund  Instrumentalities. 

AR  350-7 

Training  and  Evaluation  of  Forces  for  Civil 
Disturbances. 

AR  500-2 

Search  and  Rescue  (SAR)  Operations. 

AR  500-70 

Military  Support  of  Civil  Defense. 

AR  525-90 

Wartime  Search  and  Rescue  (SAR) 
Procedures. 

AR  700-32 

Logistics  Support  of  U.S.  Nongovernmental, 
Nonmilitary  Agencies,  and  Individuals  in 
Overseas  Military  Commands. 

AR  700-43 

Management  of  Defense-Owned  Industrial 
Plant  Equipment. 

AR  700^9 

Loan  of  DLA  Stock  Fund  Materiel. 

AR  700-83 

Army  Support  of  United  Seamen's  Service. 

AR  700-90 

Army  Industrial  Preparedness  Program. 

AR  710-1 

Centralized  Inventory  Management  of  the 
Army  Supply  System. 

AR  725-1 

Special  Authorization  and  Procedures  f« 
Issues,  Sates,  and  Loans. 

AR  870-15 

Army  Art  Collection  Program. 

AR  920-15 

National  Board  for  the  Promotion  of  Rifle 
Practice  and  the  Office  of  the  Director  of 
Civilian  Marksmanship. 

AR  920-25 

Rifles,  M14M  and  M14N  for  Civilian 
Marksmanship  Use. 

AR  930-5 

American  National  Red  Oosa  Service 
Program  and  Army  Utilization. 

DA  Pans  25-380-2 


Security  Procedures  for  Controlled 
Cryptographic  Items  (CCI) 

FM  20-150 

National  Search  and  Rescue  Manual. 
Prescribed  Forms 
DA  Form  1277 

Annual  Statistical  Report  of  Civilian  Rifle 
Club.  (Prescribed  in  9  623.39] 

DA  Form  4881-R 

Agreement  for  Loan  of  U.S.  Army  Materiel. 
(Prescribed  in  §  623.12(b)) 

DA  Form  4881-1-R 

.Certificate  for  Signature  by  an  Alternate. 
(Prescribed  in  9  623.12(b)] 

DA  Form  4881-2-R 

Military  Property  of  the  United  States — 
Exhibit  1.  (Prescribed  in  9  623.12(b)) 

DA  Form  4881-3-R 

Surety  Bond.  (Prescribed  in  9  623.13(a)) 

DA  Form  4881-4-R 
Power  of  Attorney.  (Prescribed  in 
§  623.13(al) 

DA  Form  4881-5-R 
Agreement  for  Lease  of  U.S.  Army 
Materiel.  (Prescribed  in  9  623.12(b)) 

DA  Form  4801-6-R 

Request  and  Approval  for  Loan  or  Lease 
and  Loan  or  Lease  Agreement. 

(Prescribed  in  §  623.12(a]  and  623.17) 

DD  Form  1486 

DOD  Materiel  Receipt  Document. 
(Prescribed  in  9  623.29) 

OSA  Form  119 

Roster  of  Club  Members.  (Prescribed  in 
§  623.39) 

Standard  Form  (SF)  153 
COMSEC  Materiel  Report.  (Prescribed  In 
§9  623.21,  623.22,  623.23,  623.25) 

Standard  Form  (SF)  1080 
Voucher  for  Transfer  Between 
Appropriations  and/or  Funds. 

(Inscribed  in  9  623.31) 

Referenced  Forms 
DA  Form  1273^R 

Requisition  for  Articles  Authorized  for 
Issue  to  Civilian  Rifle  Clubs. 

DA  Form  3590 

Request  for  Disposition  or  Waiver. 

DA  Form  461 0-R 

Equipment  Changes  in  MTOEl/’TOA. 

DD  Form  1348-1 

DOD  Single  Line  Item  Rclease/Receipt 
Document. 

Appendix  B  to  Part  623 — Approving  Authority 
Action  Office  Addiesses/Telephone  Numbers 
HQPA{DALO-SAA) 

WASH  DC  20310-0512 
Telephone:  DSN  224-3762 
WATS  202-694-3762 
HQDA(DALO-SMS) 

WASH  DC  20310-0547 
Telephone:  DSN  227-4330 
WATS  202-697-4330 
ODCSLOG  Commodity  Offices 
HQDA(DALO-XXX) 

Ammunition  and  Chemical  Equipment 
(DALO-SMA) 

WASH  DC  20310-0641 
Telephone:  DSN  227-8455 
WATS  202-697-8455 
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Aviation  Items  (DALO-AV) 

WASH  DC  20310-0505 
Telephone:  PSN  227-0487 
WATS  202-607-0487 
Communications/Electronic  Equipment 
(DALO-SMC) 

WASH  DC  20310-0542 
Telephone:  DSN  225-3280 
WATS  202-695-3280 

Tank-Automotive  Equipment  (DALO-SMT) 
WASH  DC  20310-0548 
Telephone:  DSN  225-2881 
WATS  202-695-2881 

Missile/Weapons  Logistics  Office  (DALO- 
SMA) 

WASH  DC  20310-0544 
Telephone:  DSN  224-0538 
WATS  202-694-0538 

Troop  Support  Equipment  (less  nontactical 
vehicles,  watercraft)  (DALO-SMS) 
W'ASH  DC  20310-0545 
Telephone:  DSN  224-7051 
WATS  202-614-7051 
Troop  Support  Equipment  (watercraft) 
(DALO-TSM) 

WASH  DC  20310-0562 
Telephone:  PSN  224-4128 
WATS  202-614-4128 
Organizational  Clothing  and  Individual 

Equipment  (OCIE)  (CTA  50-900)  (DALO- 
TST) 

WASH  DC  20310-0564 
Telephone:  DSN  225-2711 
W'ATS  202-695-2711 

HQDA(DALO-SMW) 

W'ar  Reserve  Division 
WASH  DC  20310-0549 
Telephone:  DSN  224-5010 
WATS  202-695-5010 
HQDA(DAMO-ODS) 

WASH  DC  20310-0440 
Telephone:  DSN  225-2003 
WATS  202-695-2003 
HQDA  (DASG-«CL) 

5109  Leesburg  Pike 

Falls  Church.  VA  22041-3258 

Telephone: 

Director,  Civilian  Marksmanship 
20  Massachusetts  Avenue.  NW 
Room  1205,  Pulaski  Building 
WASH  DC  20314 
Telephone:  DSN  285-0810 
WATS  202-272-0810 
Director.  Defense  Security  Assistance 
Agency 

WASH  DC  20310 
Telephone:  WATS  202-695-3291 
Commander  in  Chief 
U.S.  Army,  Europe  and  Seventh  Army 
Office  of  the  Deputy  Chief  of  Staff.  Logistics 
(AEAGD-SM) 

APO  New  York  09403 
Telephone:  DSN  370-6249 
HDE  MIL  2121-6249 
Commander 

U.S.  Army.  Pacific  ■ 

ATTN:APLG-MM 

Fort  Shafter,  HI  96858-5100 

Telephone:  (808)43&-8827 

Commander 

First  lJ.S.  Army 

Fort  George  G.  Meade.  MD  20755 
Telephone:  DSN  923-6508 
'  WATS  301-877-6508 


Commander 
Fifth  U.S.  Army 
Fort  Sam  Houston,  TX  78234 
Telephone;  DSN  471-2009 
WATS  512-221-2009 
Commander 
Sixth  U.S.  Army 

Presidio  of  San  Francisco.  CA  04129 
Telephone:  DSN  48&4110 
WATS  415-561-4110 
Commander 

U.S.  Army  Armament.  Munitions  and 
Chemical  Command 
ATTN:  AMSMC-JidMD-IC 
Rock  Island.  IL  61299-6000 
Telephone:  DSN  793-4253/4862 
Commander 

U.S.  Army  Communications — Electronics 
Command 

ATTN:  AMSEL-MMD-IBDFRD  (loans)  or 
AMSEL-LC-MMD-IB  (extensions) 

Fort  Monmouth,  N)  07703-5000 
Telephone:  DSN  992-1501 
Commander 

U.S.  Army  Communications-Electronics 
Command 

Communications  Security  Logistics  Activity 
ATTN:  SELCL 

Fort  Huachuca,  AZ  86513-7090 
Commander 
U.S.  Forces  Command 
ATTN:  FCI4-POO 
Fort  McPherson,  GA  30330-6000 
Telephone:  DSN  367-6141 
WATS  404-669-6141 
Commander 

U.S.  Army  Health  Services  Command 
Fort  Sam  Houston,  TX  78234 
HQDA  (DAMH-HS) 

WASH  DC  20314 
Commander 

U.S.  Army  Military  District  of  Washington 
Fort  Leslie  J.  McNair 
Washington,  DC  20319 
Commander 

U.S.  Army  Missile  Command 
ATTN:  AMSMI-SSDCIA 
Redstone  Arsenal,  AL  35809 
Telephone:  DSN  746-2745/2631 
Commander 

U.S.  Army  Medical  Material  Agency 
Frederick.  MD  21701 
Commander 

U.S.  Army  Security  Assistance  Command 
ATTN:  AMSAC 
5001  Eisenhower  Avenue 
Alexandria.  VA  22333 
Telephone;  DSN  284-9638 
WATS  202-274-9638 
Commander 

U.S.  Army  Tank — Automotive  Command 
ATTN:  AMSTA-FTWI  " 

Warren,  Ml  48397-5000 
Telephone:  DSN  786-5991 
Commander 

U.S.  Army  Test  and  Evaluation  Command 
Aberdeen  Proving  Ground,  MD  21005-5055 
Commander 

U.S.  Army  Training  and  Doctrine  Command 
Fort  Monroe,  VA  23851 
Telephone:  DSN  680-3007 
'  WATS  804-727-3007 
Commander" 

IXS.  Army  Aviation  and  Troop  Command  ' 


ATTN:  AMSAV-SDIR 
4300  Coodfellow  Boulevard 
St.  Louis.  MO  63120-1798 
Telephone:  DSN  693-2971 
Commander 

U.S.  Army  Aviation  and  Troop  Command 

ATTN:  AMSTR-SDIR 

4300  Goodfellow  Boulevard 

St.  Louis.  MO  63120-1798 

Telephone:  DSN  693-3485 

Commander 

U.S.  Army  Materiel  Command 
ATTN:  AMCLG-MT 
5001  Eisenhower  Avenue 
Alexandria.  VA  22333-0001 
Telephone;  DSN  284-9674 
Department  of  the  Air  Force 
ATTN:  LOLSM 

Wright  Patterson  AFB,  OH  45433 
Telephone:  DSN  787-6485 
Chief  of  Naval  Operations 
Navy  Dept — Duty  Captain 
WASH  DC  20310 
Telephone:  DSN  225-0237 
NGB  Offices 
(NGB-XXX) 

All  emergency  requests;  law/drug 
enforcement:  civil  disturbances:  terrorism: 
disaster  relief:  and  environmental  protection 
(NGB-MS) 

WASH  DC  20310-2500 
Telephone:  DSN  227-4338 
WATS  202-697-4338 
Aviation  (NGB-AVN-O) 

WASH  DC  20310-2500 
Telephone:  DSN  584-8144 
WATS  301-671-8144 
Community  relations;  domestic  action 
programs  (NGB-PA) 

WASH  DC  20310-2500 
Telephone;  DSN  225-0421 
WATS  202-695-0421 
All  others  (NGB-ARL-SM) 

WASH  DC  20310-2500 
Telephone:  DSN  225-4478 
WATS  202-695-4478 
Alabama 
P.O.  Box  3715 

Montgomery.  AL  36192-4801 
Alaska 

Camp  Denali,  Pouch  B 

Fort  Richardson,  AK  99505-5000 

Arizona 

5636  E.  McDowell  Road 
Phoenix,  AZ  85008-3495 
Arkansas 
Camp  Robinson 

North  Uttle  Rode.  AR  72118-2200 

California 

P.O.  Box  8104 

San  Luis  Obispo,  CA  93403-8104 
Colorado  • 

Camp  George  West 
Golden.  CO  80401-3997 
Connecticut 
State  Armory 

360  Broad  St.  " 

Hartford.  CT  06105-3997  ,  ' 
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Delaware 

Grier  Building 

1161  River  Road 

New  Castle,  DE 19720-5199 

District  of  Columbia 
Building  350 

Anacostia  Naval  Air  Station 
Wash  DC  20315-0)01 
Florida 
State  Arsenal 

St.  Augustine,  FL  32085-1008 
Georgia 

P.O.  Box  17882 
Atlanta,  GA  30316-0886 

Guam 

Fort  Juan  Muna 
Tamuning,  GU  96911-4421 
Hawaii 

3949  Diamond  Head  Road 
Honolulu,  HI  96816-4495 
Idaho 

P.O.  Box  45 

Boise.  ID  83707-4501 

Illinois 

1301  N.  MacArthur  Blvd. 

Springheld,  IL  62702-2399 

Indiana 

P.O.  Box  41346 

Indianapolis,  IN  46241-0346 

Iowa 

Camp  Dodge 
7700  NW  Beaver  Dr. 

Johnston,  lA  50131-1902 
Kansas 
P.O.  Box  2099 
Topeka.  KS  66801-2099 
Kentucky 

Boone  National  Guard  Center 

Frankfurt,  KY  40601-6192 

Louisiana 

Jackson  Barradu 

New  Orleans,  LA  70146-0330 

Maine 

Camp  Keyes 

Augusta,  ME  04333-0032 

Maryland 

State  Military  Reservation 
Havre  de  Grace,  MD  21078-0206 
Massachusetts 
143  Speen  Street 
Natick.  MA  01760-2599 

Michigan 

3111  W.  Saint  Joseph  Street 
Lansing,  MI  48M3-5102 
Minnesota 

P.O.  Box  288 
Camp  Ripley 

Uttle  Falls,  MN  56345-(^  <  . 

Mississippi 

P.O.  Box  4447 

Jackson,  MS  39216-0447 

Missouri 

1715  Industrial  Drive 


Jefferson  City,  MO  65101-1468 

Montana 

P.O.  Box  1157 

Helentf,  MT  59624-1157 

Nebraska 

1234  Military  Road 

Uncoln,  NE  68508-1092 

Nevada 

2601  S.  Carson  Street 
Carson  City.  NV  89701-5596 
New  Hampshire 
P.O.  Box  2003 
Concord,  NH  03301-2003 


Vermont 

Building  1 

Camp  Johnson 

Winooski,  VT  05404-1697 

Virgin  Islands 

P.O.  Box  KKO 

St.  Croix,  VI  00820-1050 

Virginia 

501  East  Franklin  Street 
Richmond,  VA  23219-2317 
Washington 
Camp  Murray 
Tacoma,  WA  98436-5000 


New  Jersey 

P.O.  Box  2000 

Trenton,  NJ  08607-2000 

New  Mexico 

P.O.  Box  4277 

Santa  Fe,  NM  87502-4277 

New  York 
State  Campus 
Building  No.  4 
Albany,  NY  12226-5100 

North  Cardina 

4201  Reedy  Creek  Road 

Raleigh.  NC  27607-6412 

North  Dakota 

P.O.  Box  5511 

Bismarck,  ND  585Q2r-5511 

Ohio 

2811  West  Granville  Road 
Worthington.  OH  43085-2712 
Oklahoma 

3501  Military  Qrcle,  N.E. 
Oklahoma  City,  OK  73111-4398 

Oregon 

2150  Fairgrounds  Road,  N.E. 
Salem,  OR  97303-3241 
Pennsylvania 

Department  of  Military  Affairs 

Annville,  PA  17003-5003 

Puerto  Rico 

P.O.  Box  3788 

San  Juan,  00904-3786 

Rhode  Island 

330  Camp  Street 

Providence,  R1 02906-1954 

South  Carolina 

P.O.  Box  1090 

Columbia,  SC  29202-1090 

South  Dakota 

Camp  Rapid 

Rapid  City,  SD  57702-8186 

Tennessee 

Powell  Avenue 

P.O.  Box  40748 

Nashville,  TN  37204-0748  . 

Texas 

P.O.  Box  5218 
Austin.  TX  78763-5218 

Utah 

P.O.  Box  8000 

Salt  Uke  City.  UT  84108-0900 


West  Virginia 

Buckannon,  WV  26201-2396 
Wisconsin 

Camp  Douglas,  WI  54618-9002 

Wyoming 

P.O.  Box  1709 

Cheyenne,  WY  82003-1709 

U.S.  Army  Corps  of  Engineers 

District  &igineer  Offices 

U.S.  Army  Corps  of  Engr  Dist,  Mobile 

P.O.  Box  2288 

Mobile,  AL  36626-6001 

U.S.  Army  Corps  of  Engr  Dist  Alaska 

P.O.  Box  898 

Anchorage,  AK  99506-0898 
Telephone:  (907)  753-2504 
U.S.  Army  Corps  of  Engr  Dist  Little  Rock 
P.O.  Box  867 

Uttle  Rock,  AR  72203-0887 

Telephone:  (501)  378-5531 

U.S.  Army  Corps  of  Engr  Dist  Los  Angeles 

P.O.  Box  2711 

’  Los  Angeles,  CA  90053-2325 
Telephone:  (213)  894-5300 
U.S.  Army  Corps  of  Engr  Dist  Sacramento 
670  Capitol  Mall 
Sacramento,  CA  95814-4794 
Telephone:  (916)  551-2005 
'  U.S.  Army  Corps  of  Engr  Dist  San  Francisco 
211  Main  Street 
San  Francisco,  CA  94105-1905 
Telephone:  (415)  974-(»58 
HQ  USAGE  PAEN-CWO-EM) 

WASH  DC  20314-1000 
Telephone;  DSN  285-0830 
(202)  272-0830 

U.S.  Army  Corps  of  Engr  Dist,  Jacksonville 

P.O.  Box  4970 

Jacksonville.  FL  32232-0019 

Telephone:  (904)  791-2241 

U.S.  Artsy  Corps  of  Engr  Dist.  Savannah 

P.O.  Box  889 

Savannah,  CA  31402-0889 

U.S.  Army  Corps  of  Engr  Dist  Qiicago 

219  S.  Dearborn  Street 

Chicago.  IL  60604-1797 

Telephone:  (312)  353-6400 

!  i.  V  >r  U.S.  Army  Corps  of  Engr  Dist  Rock  Island 
P.O.  Box  2004 
Clock  Tower  Building 
Rock  Island,  IL  61204-2004 
Telephone:  (309)  788-6361  Ex  224 
U.S.  Army  Corps  of  Engr  Dist  Louisville 
P.O.  Box  59 

Louisville.  KY  40201-0059 


46268 


Federal  Register  /  Vol.  57.  Na  195  /  Wednesday.  October  7.  1992  /  Proposed  Rules 


Telephone:  (502)  582-5001 

U.S.  Army  Corps  of  Engr  Dist.  New  Orleans 

P.0. 60287 

New  Orleans,  LA  70160-0267 

Telephone:  (504)  862-1121 

U.S.  Army  Corps  of  Engr  Dist.  Baltimore 

P.O.  Box  1717 

Baltimore.  MD  2120»-1717 

Telephone:  (301)  962-4545 

U.S.  Army  Corps  of  Engr  Dist.  Detroit 

P.O.  Box  1027 

Detroit  MI  48231-1027 

Telephone:  (313)  226-67M 

U.S.  Army  Corps  of  Engr  Dist  St  Paul 

1135  USPO  ft  Custom  House 

St.  Paul.  MN  55101-1479 

Telephone;  (612)  725-7501 

U.S.  Army  Corps  of  Engr  Dist  Kansas  City 

700  Federal  Building 

Kansas  City.  MO  64106-2896 

Telephone;  (816)  374-3201 

U.S.  Army  Corps  of  Engr  Dist  St  Louis 

210  Tucker  Blvd.  N. 

St.  Louis.  MO  63101-1986 
Telephone:  (314)  263-5660 
U.SArmy  Corps  of  Engr  Dist  Vicksburg 
P.O.  Box  60 

Vicksburg.  MS  39180-0060 

Telephone:  (601)  634-5010 

U.S.  Army  Corps  of  Engr  Dist,  Wilmington 

P.O.Boxi890 

Wilmington.  NC  28402-1890 

Telephone:  (919)  343-4501 

U.S.  Army  Corps  of  Engr  Dist  Omaha 

Rm  6014  USPO  ft  CourtluMiSe 

Omaha.  NE  63102-4978 

Telephone:  (402)  221-3900 

U.S.  Army  Corps  of  Engr  Dist  Albuquerque 

P.O.  Box  1580 

Albuquerque,  NM  87103-1580 
Telephone:  (505)  766-2732 
U.S.  Army  Corps  of  Engr  Dist  Buffalo 
1776  Niagara  Street 
Buffalo.  NY  14207-3199 
Telephone:  (716)  876-5454  Ex  2200 
U.S.  Army  Corps  of  Engr  Dist  New  York 
26  Federal  Plaza 
New  York,  NY  10278 
Telephone:  (212)  264-0100 
U.S.  Army  Corps  of  Engr  Dist  Tulsa 
P.O.  Box  61 
Tulsa.  OK  74121-0061 
Telephone:  (918)  581-7311 
U.S.  Army  Corps  of  Engr  Dist,  Portland 
P.O.  Box  2948 
Portland,  OR  97208-2946 
Telephone:  (503)  221-6000 
U.S.  Army  Corps  of  Engr  Dist  Philadelphia 
U.S.  Custom  House 
2d  and  Chestnut  Streets 
Philadelphia.  PA  19106-2991 
Telephone:  (215)  597-4848 
U.S.  Army  Corps  of  Engr  Dist.  Pittsburgh 
William  S.  Moorehead  Federal  Building 
1000  Liberty  Avenue 
Pittsburgh.  PA  15222-4186 
Telephone:  (412)  644-6800 
■  U.S.  Arihy  Corps  of  Engr  Dist,  Charleston 
P.O.  Box  919 

Charleston.  SC  29402-0919  . 

Telephone:  ((803)  7^229  ^  ,  ,, 

U.S.  Army  Coips  of  Eny  Oist  Narfiyille' . 


P.O.  Box  1070 

Nashville.  TN  37202-1070 

Telephone:  (615)  251-5626 

U.S.  Army  Corps  of  Engr  Dist  Fort  Worth 

P.O.  Box  17300 

Fort  Worth.  TX  76102-0300 

Telephone;  (817)  334-2300 

U.S.  Army  Corps  of  Engr  Dist.  Galveston 

P.O.  Box  1229 

Galveston.  TX  77553-1229 

Telephone;  (409)  766-3002 

U.S.  Army  Corps  of  Engr  Dist.  Memphis 

B-202  Clifford  Davis  Federal  Building 

Memphis.  TN  38103-1864 

Telephone:  (901)  521-3221 

U.S.  Army  Corps  of  Engr  Dist  Norfolk 

803  Front  Street 

Norfolk.  VA  23510-1096 

U.S.  Army  Corps  of  Engr  Dist  Seattle 

P.O.  Box  C-3755 

Seattle.  WA  98124-2255 

Telephone:  (206)  764-3690 

U.S.  Army  Corps  of  Engr  Dist  Walla  Walla 

Building  602.  City-County  Airport 

Walla  Walla.  WA  99382-9265 

Telephone:  (509)  522-6506 

U.S.  Army  Corps  of  Engr  Dist  Huntington 

502  8th  Street 

Huntington.  WV  25701-2070 
Telephone:  ((513)  684-8694 
Regional  Logistical  Support  Offices 

Officer  in  Char^ 

Regional  Logistical  Support  Office 
SOI  West  Ocean  Boulevard 
Suite800 

■Long  Beadi.  CA  90822 
Officer  in  Charge 
Regional  Logistical  Support  Offfce 
6  Fountain  Plaza 
Suite  300 
Buffalo.  NY  14202 
Officer  in  Charge 
Regional  Logistical  Support  Office 
'  Brickell  Plaza  Federal  Building 
909  Southeast  First  Avenue 
Room  432' 

Miami.  FL  33131-3050 

Officer  in  Charge 

Regional  Logistical  Support  Office 

P.O.  Box  8051 

El  Paso.  TX  79908-8051 

Note:  Numbers  are  provided  for  principal 
loan  and  lease  approving  authorities  and 
agencies  responsible  for  specific  loans  or 
leases  per  table  2-1  in  S  6^.21. 

Appendix  C  to  Part  623 — Glossary 

Abbreviations 

ACCLAIMS 

Army  COMSEC  Commodity  Logistics 
Accounting  Information  Management 
System  ' 

AECA 

Arms  Export  Control  Act 
AFARS 

Army  Federal  Acquisition  Regulation 
Supplement 
AG  ' 

.  -  Adjutant  General '  .  .  < 

AMC 

.  UR.  Ai^  Materiel  Coi^mand  • 

AMCCOM  ^  -  i 


UR.  Army  Armament,  Munitions,  and 
Chemical  Command 
AMCMSC 

U.S.  Army  Materiel  Command  major 
subordinate  command 
AMDF 

Army  Master  Data  File 
ANRC 

American  National  Red  Cross 
ARC 

Accounting  requirements  code 
ARFCOS 

Armed  Forces  Courier  Service 
ARNG 

Army  National  Guard 
ASA  (IL&E) 

Assistant  Secretary  of  the  Army 
(Installations,  Logistics,  and 
Environment) 

ASA  (RDA) 

Assistant  Secretary  of  the  Army  (Research, 
Development,  and  Acquisition) 

CBL 

Commercial  bill  of  lading 
CINC 

Commander  in  Chief 
COMSEC 

Communications  security 
CONUS 

Continental  United  States 
DA 

Department  of  the  Army 
DAMPL 

Department  of  the  Army  Master  Priority 
Ust 
DBOF 

Defense  Business  Operations  Fund 
DCM 

Director  of  Civilian  Marksmanship 
DLA 

Defense  Logistics  Agency 
DLEA 

Drug  law  enforcement  agency 
DOD 

Department  of  Defense 
DODAAC 

DOD  activity  address  code 
DOMS 

Director  of  Military  Support  (HQDA. 
ODCSOPS.  DAMO-ODS) 

DSAA 

Defense  Security  Assistance  Agency 
DSN 

Defense  Switched  Network 
FAO 

Finance  and  accounting  office(r) 

FAR 

Federal  Acquisition  Regulation 
FBI 

Federal  Bureau  of  Investigation 
FDAA 

Federal  Disaster  Assistance 
Administration 

FEMA  » 

Federal  Emergency  Management  Agency 
FORSCOM 
U.S.  Forces  Command 
FSC 

Federal  supply  classification 
CBL 

Government  bill  of  lading 
GFE 

Government  furnished  equipment 
HQDA  .  .  ' 

Headquarters.  Department-of  the  Army 
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HUD 

Housing  Urban  Development 
IL 

International  Logistics 
JTA 

Joint  table  of  allowances 
UN 

Line  item  number 
MAC 

Military  Airlift  Command 
MACOM 

Major  Army  command 
MDW 

Military  District  of  Washington 
MEDCEN 

U.S.  Army  Medical  Center 
MEDDAC 

Medical  department  activity 
MILSTRIP 

Military  Standard  Requisitioning  and  Issue 
Procedures 
MOU 

Memorandum  of  Understanding 
MSC 

Major  subordinate  command 
MTMC 

Military  Traffic  Management  Command 
MTOE 

Modification  table  of  organization  and 
equipment 
MUSARC 

Major  United  States  Army  Reserve 
Command 
NGB 

National  Guard  Bureau 
NMCC 

National  Military  Command  Center 
NSN 

National  stock  number 
OOE 

Organizational  clothing  and  individual 
equipment 
OCONUS 

Outside  continental  United  States 
ODCSLOG 

Office  of  the  Deputy  Chief  of  Staff  fpi 
Logistics 
ODCSOPS 

Office  of  the  Deputy  Chief  of  Staff  for 
Operations  and  Plans 
OTSG 

Office  of  The  Surgeon  General 
PBO 

Property  book  officer 
POMCUS  ' 

Prepositioned  materiel  configured  to  tmit 
sets 
RDTE 

Research,  development,  test,  and 
evaluation 
RLSO 

Regional  Logistical  Support  Office 
ROTC 

Reserve  Officers’  Training  Corps 
SA 

Secretary  of  the  Army  ' 

SMA 

Supply  Management  Army 
SRO 

Stock  record  officer 
SSA 

Supply  support  activity 
TAADS 

The  Army  Authorization  Documents 
System 
TDA 


'fables  of  distribution  and  allowances 
UIC 

Unit  identification  code 
USACE 

U.S.  Army  Corps  of  Engineers 
USACCSLA 

U.S.  Army  Communications-Electronics 
Command,  Communications  Security 
Logistics  Activity 
USAFAC 

U.S.  Army  Finance  and  Accounting  Center 
USAMMA 

U.S.  Army  Medical  Materiel  Agency 
USAR 

U.S.  Army  Reserve 

use 

United  States  Code 
USPFO 

United  States  Property  and  Fiscal  Officer 
Terms 

Accouterments 

Equipment  that  is  associated  vdth  small 
arms  characterized  as  personal  and 
individual  that  is  available  from  Army  stocks. 

Approving  A  uthority 
The  person  (or  designee)  authorized  to 
approve  specific  types  of  loans  of  Army 
materiel.  (See  table  2-1  and  app  B.J 

Arms 

Weapons  for  use  in  war. 

Army  COMSEC  Account 
An  administrative  entity,  identified  by  a 
six-character  alphanumeric  number, 
responsible  for  maintaining  custody  and 
control  of  COMSEC  material. 

Civil  Authorities 

Those  elected  and  appointed  public 
officials  and  employees  who  govern  the  50 
States,  District  of  Columbia,  Commonwealth 
of  Puerto  Rico,  U.S.  possessions  and 
territories,  and  governmental  subdivisions 
thereof. 

Civil  Defense 

All  those  activities  and  measures  designed 
or  undertaken  to; 

a.  Minimize  the  effects  upon  the  civilian 
population  caused,  or  which  would  be 
caused,  by  an  enemy  attack  upon  the  United 
States. 

b.  Deal  with  immediate  emergency 
conditions  which  would  be  created  by  any 
such  attack. 

c.  Effect  emergency  repairs  to,  or  the 
emergency  restoration  of  vital  utilities  and 
facilities  destroyed  or  damaged  by  any  such 
attack. 

Civil  Disturbance 

Group  acts  of  violence  and  disorders 
prejudiced  to  public  law  and  order. 

Civilian  Law  Enforcement  Officials 
An  officer  or  employee  of  a  civilian  agency 
with  responsibility  for  enforcement  of  the  law 
within  the  jurisdiction  of  the  agency. 

Community  Relations  Program 
A  program  of  action,  to  earn  public 
understanding  and  acceptance,  conducted  at 
all  levels  of  military  command  wherever 
stationed.  The  program  includes  participation 


in  public  events,  humane  acts,  and 
cooperation  with  public  officials  and  civil 
leaders. 

Communications  Security  (COMSEC) 

The  protection  resulting  from  the 
application  of  cryptosecurity,  transmission 
security  and  emission  security  measures  to 
telecommunications,  and  from  the  application 
of  physical  security  measures  to  COMSEC 
information.  These  measures  are  taken  to 
deny  unauthorized  persons  information  of 
value  which  might  be  derived  from  the 
possession  and  study  of  such 
telecommunications. 

COMSEC  Equipment 

End  items  (major  items),  major  assemblies, 
tools,  test  and  support  equipment  managed, 
controlled,  stocked  and  distributed  through 
the  COMSEC  Logistics  System. 

Domestic  Action  Program 

A  [H^gram  of  assistance  to  local.  State,  and 
Federal  agencies  for  the  continued 
improvement  and  development  of  society. 

■  f 

Emergency 

Any  catastrophe  in  any  part  of  the  United 
States  that  in  the  determination  of  the 
President  requires  Federal  supplementary 
emergency  assistance. 

Emergency  Medical  Treatment 

The  immediate  application  of  medical 
procedures  to  wounded,  injured,  or  sick,  by 
trained  professional  medical  personnel. 

Executive  Agent 

That  individual  or  his  or  her  designee 
authorized  to  act  as  the  U.S.  Government's 
agent  in  making  certain  loans  of  Government 
materiel.  The  President  of  the  United  States 
has  delegated  to  the  Secretary  of  the  Army 
(or  to  his  designee,  the  Assistant  Secretary  of 
the  Army  (Installations,  Logistics,  and 
Environment))  authority,  as  Executive  Agent, 
to  approve  certain  loans  of  DOD  materiel  to 
non-DOD  activities.  Other  “approving 
authorities’’  act  as  “Executive  Agents”  for  the 
U.S-  Government,  but  do  not  have  that  title. 

Expendable  Item 

An  item  of  Army  property  coded  with  an 
accounting  requirements  code  (ARC)  of  “X” 
in  the  Army  Master  Data  File  (AMDF).  An 
expendable  item  requires  no  formal 
accountability  after  issue  from  a  stock  record 
account.  Commercial  and  fabricated  items 
similar  to  items  coded  “X”  in  the  AMDF  are 
considered  expendable  items.  Note:  This 
category  consists  of  those  items  that  are 
consumed  during  normal  usage  such  as  paint, 
rations,  gasoline,  office  supplies,  eta,  or  are 
merged  into  another  entity  when  used  for 
their  intended  purpose  such  as  nuts  and 
bolts,  construction  material  repair  parts, 
components  and  assemblies,  eta  This 
includes  all  class  1,  3,  5  (except  5L),  and  9 
items,  and  those  class  2, 4,  and  10  items  that 
are  not  end  items  or  have  a  unit  price  of  less 
than  $100.  This  category  also  includes  office 
furniture  of  Federal  Supply  ClassiBcation 
(FSC)  7110, 7125,  and  7195  with  a  unit  cost  of 
less  dian  $300.  Organizational  clothing  and 
individual  equipment  (OCIE)  authorized  by 
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Terrorist  Incident 

A  form  of  civif  dfisSirbance  that  is  a  distinct 
criminal  act  committed  or  threatened  to  be 
committed  by  a  group  or  singfe  individual  kk 
order  to  advance  a  poittical  er  ether 
objective,  thus  endangering  safety  of 
individuals  or  property.  This  defmitiQa>  does 
not  include  aircraft  piracy  emergencies. 

Threatened  Major  Ksasier 

Any  hurricane,  tornado,  storm,,  floods,  high' 
water,  wind-driven  water,  fidal  wave, 
earthquake,  drought,  fire,  or  other 
catastrophe  which,  in  the  determination  of 
the  Administrator,  FDAA,  thceatena  ta  be  ef 
severity  and  magnitude  sufficient  to  warrant 
disaster  assistance  the  Federal 
Government.  This  assistance  will  be  used  to 
avert  or  lessen  the  effecto  of  such  disaster 
before  its  actual  occurrence. 

Urgent  Requests 

Those  resulting  from  unforeseeable 
circumstances,  civil  disturbances,  civil 
defense  needs,  aircraft  piracy,  secret  service  ; 
requirements,  and  disasters  when  immediate  r 
action  is  necessary  to  prevent  loss  of  life,.  1 

physical  injury,  destruction  of  property,  or  ' 
disruption  of  essentiaf  functions,  j 

Youth  Groups 

Groups  such  as  the  Boy  Scouts  anerGud 
Scouts  of  the  United  States  of  America;  Ckvil 
Air  Patrol;  Camp  Fire  Girls,  Incorporated;,  the 
Boy's  Club  of  America;  Young  Men’s 
Christian  Association;  Young  Women's 
Christian  Association;  4-H  Clubs;  amf  similar 
groups.  ‘  ' 

Appendix  P  to  Part  623 — Fonns 

Attached  at  this  appendix  are  the  forms 
referred  to  in  this  part. 

(a)  DA  Form  4881-'-R — Agreement  for  the 
Loan  of  US  Army  Materiel.  , 

(b)  DA  Form  4881-1-R — Certificate  for  i 

Signature  by  an  Alternate. 

(c)  DA  Form  4881-2-R-,-Militery  Ih^operty 
of  the  United  States — Exhibit 

(d)  DA  Form  4881-3-R— Surety  Bond  foe 
Safekeeping  of  Public  Property  and 
Guaranteeing  Reimbursement  to  the 
Government  for  Expenses  Bncident  to  the 
Loan  of  Army  Materiel — Exhibit  II. 

(e)  DA  Form  4881-4-R — Pbwer  of  Attorney. 

(f)  DA  Form  48ai-5-R — Agreement  for  the 
Lease  of  US  Array  Materief. 

(g)  DA  Form  4881-6-R — Request  and 
Approval  for  Loan  or  Lease  of  Equipment  and 
Loan  or  Lease  Agremnenl 

StCUNG  C006  3710-0e-M 
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AGREEMENT  FOR  THE  LOAN  OF  US  ARMY  MATERIEL 

For  uM  of  lf>i*  form,  mo  AR  700-131;  tho  proponont  agoncv  lo  OCSLOG. 


Thk  form  will  be  ueed  to  enter  into  agreemente  relative  to  the  loan  of  Army  materiel  between  the  United  Statee  Army  and 

i.  Non-DOD  Federal  department  and  agencies.  2.  Civilian  activities  specifically  authorised  to  receive  Army  materiel  on  loan. 
Paragraphs  below  are  applicable  to  eases,  as  cited  above,  unless  otherwise  specified  at  the  beginning  of  each  paragraph. 


This  Io*n  Agreement  ia  entered  into,  by,  and  between  the  United  States  of  America,  hereinafter  called  “the  lender,” 
represented  by  (b) _ 

for  the  purpose  of  entering  into  this  agreement;  and  (a)  _ _ _ 

hereinafter  called  “the  borrower,”  represented  by  (c)  _ _ _ 

for  the  purpose  of  entering  into  this  agreement. 


1.  PURPOSE.  Under  the  authority  of  (d)  _ 

the  lender  hereby  lends  to  the  borrower  and  the  borrower  hereby  borrows  from  the  lender  the  Goeemment  materieL 
hereinafter  called  “  the  materiel,”  listed  and  described  in  Exhibit  1  hereto  attached  and  incorporated  by  reference  into 

the  terms  of  this  agreement,  which  materiel  ie  required  by  the  borrower  for  (e)  ■ 


2.  TERM.  This  loan  of  materiel  ia  intended  to  meet  a  temporary  need  covered  by  federal  law.  The  bonower  will  keep 


the  materiel  only  for  the  period  of  (f) _ _  Loans  may  be  renewed,  if  justified,  and  requested  by 

the  borrower  and  approved  by  the  lender.  Nevertheless,  the  lender  may  revoke  and  terminate  this  agreement  and  demand 
return  of  the  materiel  in  whole  or  in  part  at  any  tiine. 

3.  CONDITIONS.  This  agreement  is  predicated  upon  the  following  conditions: 

0.  The  lender  will  make  every  effort  to  ensure  that  each  item  of  the  materiel  is  furnished  to  the  borrower  in  a  service¬ 
able  and  usable  condition  according  to  its  originally  intended  purpose.  However,  if  the  use  for  which  the  materiel  is 
loaned  will  permit,  materiel  of  a  lesser  condition  will  be  loaned.  This  lesser  condition  will  be  noted  on  the  appropriate 
loan  documents.  Nevertheless,  the  lender  makes  no  warranty  or  guarantee  of  fitness  of  any  of  the  materiel  for  a  particular 
purpose  or  use;  or  warranty  of  any  type  whatsoever. 

b.  The  borrower  will  appoint  a  representative  tor  the  purpose  of  making  joint  inspection  and  inventory  of  all  materiel 
when  the  borrower  physically  picks  up  or  returns  the  borrowed  materiel.  Upon  pickup  (or  receipt  after  shipment)  of  the 
borrowed  materiel,  the  chief  of  the  borrowing  activity  (or  his  authorized  representative)  will  sign  the  appropriate  docu¬ 
ments  acknowledging  receipt  and  possession  of  the  materieL  Upon  return  of  the  materiel  to  the  Army,  the  borrower  will 
certify  that  “the  quantities  listed  in  the  shipping  document(s)  are  correct.”  In  instances  where  borrower  representatives, 
authorized  to  receive  and  sign  for  borrowed  materiel,  are  not  available  when  the  materiel  is  delivered,  all  claims  for  costs 
related  to  the  loan  will  be  valid. 

c.  The  borrower  is  responsible  for  care  and  maintenance  of  borrowed  materiel  during  the  term  of  the  loan.  The 
borrower  will  provide  sufficient  p>er8onnel  and  facilities  to  adequately  operate,  maintain,  protect,  and  secure  the  borrowed 
materiel.  The  borrower  will  maintain  the  materiel  in  a  serviceable  condition  and  ascertain  that  it  is  returned  to  the  Army 
in  as  good  a  condition  as  when  it  was  loaned  (fair  wear  and  tear  excepted).  Records  of  maintenance  performed  will  be 
kept  and  returned  to  the  Army  with  the  borrowed  materieL  (NOTE:  When  appropriate,  the  borrowing  activity  will 
place  the  materiel  in  a  "properly  preserved"  status  prior  to  or  upon  return.) 

d.  The  borrower  will  store,  safeguard,  and  secure  high  value  items,  or  arms  in  a  manner  consistent  with  common 
practice,  public  law,  and  local  ordinances 

e.  The  borrower  will  prevent  misuse  of  borrowed  materiel;  or  its  use  by  unauthorized  persons. 


,  DA  Form  4881-R.  Sep  84 

L 
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The  borrower  will  neither  make  nor  permit  any  nnodification  or  alteration  of  any  borrowed  materiel  except  with 
permission  of  the  approving  authority  far  the  loan. 

g.  The  boHtewM  witt  not  mortgage,  pledge^  aaaigii,  tratiafer,  suMet,  or  port  witls  poasMStow  of  any  bonwwed  moteriei 
iiT  any  »««nw  t»  any  Mmd  party  eMier  dfiertry  or  indfrectly  except  with  the  prior  written  approval  of  the  tender. 

h.  At  all  times  the  lender  «h«u.  hare  free  access  to  all  loaned  materiel  for  the  purpose  of  inspecting  or  inveotoryi^  it. 

L  The  borrower  will  return  borrowed  materiel  to  a  location  designated  by  the  tender  when  the  materiel  ia  no  longer 
needed;  upon  termination  of  the  loan  period  (including  any  approved  extension)-,  or  upon  demand  therefore  by  the  lender. 
The  lender  wiB  provide  documenta  to  be  used  by  the  borrower  to  return  the  materieL 

j.  (Applicable  to  agreements  involving  the  loan  of  an  Army  building.)  The  building  will  not  be  moved.  Upon 
termination  of  its  use,  the  borrowing  activity  wiD  vacate  the  premises,  remove  its  own  property  therefrom,  and  turn  in 
all  Government  property. 

! 

4.  PAYMENT.  The  borrower  will  reimburse  the  lender  for  expenses  incurred  in  connection  with  this  loan  as  provided  ^ 
is  below: 

I  c 

So.  (Applicable  to  loan  agreements  with  civil  authorities  —  except  for  FDA  A  requested  disaster  assistance  —  and  civilian  - 
activities  only.)  Before  delivery  of  any  materiel  by  the  lender,  the  borrower  wiB  post  with  tha  approving  authority  a  j 

?.  surety  bond  and  a  certiHed  bank  check,  US  Treasury  bonds,  or  bonding  company  bond  in  tha  amount  of  the  total  value  i 

!  of  the  materiel  as  shown  in  Exhibit  I.  (See  paragraphs  2-7  a(2)(a)  and  2-7  a(2)(b).  AR  700-131,  for  exceptions  ^ 

S  where  a  "double  bond"  is  required.)  The  bond,  marxed  Exhibit  II,  (properly  executed  surety  bond  and  evidence  of  deposit  | 

i  with  the  approving  authority  of  certified  check,.  United  States  of  America  Treasury  bonds,  or  bonding  company  bond  in  the  I 

I  amount  ^ the  grand  total  mown  on  Exhibit  1),  ie  hereto  attached  and  ineorporatra  by  Kterence  into  the  terms  of  this 
agreement. 

b.  (Applicable  to  loan  agreements  with  civil  authorities  ~  except  for  FDAA  requested  disaster  assistance  —  and  civilian 
activities  only.)  Should  the  borrower  fail  to  return  any  of  the  boarowed  materiel  oc  fail  to  reimburae  the  lender  within 
30  days  after  receiring  a  request  for  payment  of  expenses,  the  bond  shall  be  forfeited  as  liquidated  damages  in  an  amount 
equal  to  the  expense  to  the  Govemm>  "t. 

c.  -f Applicable  to  loan  agreements  with  civil  authorities  —  except  for  FDAA  requested  disaster  auistance  —  and  civilian 
actwitias  onfy^  PaynMnt  of  liquidated  damagM  by  forfeiture  of  any  portion  of  the  bond  to  tho  Government  shaB  not 
operate  as  a  sale  to  the  borrower  of  any  of  the  materiel  available  to  be  returned,  but  not  returned  to  the  lender,  nor  to 
extinguish  the  lender’s  right  to  have  the  available  missing  materiel  returned.  Should  the  borrower  later  return  to  the 
lender  any  of  the  missing  materiel  on  account  of  which  a  portion  of  the  bond  was  forfeited  as  liquidated  damages,  the 
bonower  shall  be  entitled  to  secoup  fsem  the  lender  a  sum  equal  to  90  percent  ef  the  price  of  the  returned  materiel  as 
shown  on  Exhibit  I,  less  an  amount  in  payment  for  expenses,  if  any,  computed  in  accordance  with  Chapter  AR  70O-1S1,’ 
and  less  an  amount  for  depreciation# 

d.  (Applicable  to  loan  agreements  with  emit  autkorUies  and  eiviliam  actmifiea  onfy  l  If  tha  normat  life  expectancy  of 
borrowed  materiel  can  be  determined  by  reference  to  applicable  military  publications,  the  amount  to  be  assessed  for 
depreciation  shall  be  computed  by  the  attaigfat  line  mc^od  using  the  price  shown  on  Exhibit  I  and  the  dete  of  espimtion 
or  termination  of  this  loan  aa  initial  points.  When  normal  life  expectancy  ia  not  cstablishad  by  applicable  military 
publications,  the  amount  for  depreciation  shall  be  computed  by  the  same  method,  applying,  a  untform  depreciation  rate 
of  SO  percent  per  atuium. 

e.  (Applicable  to  loan  agreements  with  civil  authorities  and  civilian  activities  only.)  The  borrower  win  assume  aB 
responsibility  for  Army  claims  arising  from  the  possession,  use,  or  transportation  of  the  borrowed  materiel;  and,  agrees 
to  hold  the  lencter  harmless  from  any  mch  clain^  and  RabHity.  The  borrower  wiH  protect  the  interests  of  the  tender  by 
procuring  comprehensive  insiirance  for  sB  borrowed  materiel  to  include  coverage  for  Kabilfty,  property  damage,  fire,  and 
theft;  and  cteductibte  collision  insurance  for  motorsed  vehicles.  The  bocrower  will  file  ihtpliieate*  copies  of  such  maoranee 
policjrf  tea)  witb  the  tender  and  prepare  accident  reports  in  accordance  with  existing  Hawn  and  load  osdhmnecs.. 

A  The  bonower  wfll  bcac  tbe  cort  af  pickup  and  return  af  bocrowed  asateriel;  and^  wilt  seianborac  the  Icndav  lor  coats, 
incurred  incident  to  packing,  crating,  handling,  movement,  and  tranq[>ortation  of  the  materieL 

g.  The  bonrower  will  tcimbunc  tbe  lender  for  any  expenaea  necessasy  to  sepais,  rcbobiliCatCv  oc  fecawrve  the  amteriet 
toUowing  its  return.  U>  the  tender.  (blOTE:  Of  any  borrowed  mmieriet,  usskm  depredation  m  signifieamL)^ 

hi  Tbe  borrower  will  teimhuiac  the  tender  (ios  imdicaled  and.  at  the  price  shown  on  BxhRiU  I)  foe  the  cost  of  aU.  of  the 
expendable  nmtcriel  (including,  but  not  limited  to,.  petroleuMK  oil,  and  other  lubricants)  used  or  consumed  during,  this 
loan. 

■L  The  borrower  will  reimburse  the  lender  for  costs  incident  to  tbe  pay  of  Army  personnel  who  may  be  temporarily 
required  to  rqjerate,  mamtain,  guard;  or  otherwise  attend  to  borrowed  Army  materieL  This  inctudes  travel  and  per  diem 
costs  for  both  Army  uniformed  and  civilian  personnel,  and  regular  salary  and  overtime  coats  for  Army  ehriliana. 
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AGREEMENT  FOR  THE  LOAN  OF  US  ARMY  MATERIEL 

CERTIFICATE  FOR  SIGNATURE  BY  AN  ALTERNATE 

For  uM  of  thi(  form,  $•«  AR  700-131;  the  proponet^t  agency  it  OCSLdG. 


I.  the  (a)  _ _ _ _ _ 

of  the  (b)  '  _  named  as  the 


borrower  in  this  loan  agreement,  certify  that  (c)  _ .  • 

who' signed  this  agreement  on  behalf  of  the  borrower,  was  then  (d) _ 

_  of  (b) _ 

and  that  this  loan  agreement  was  duly  ugned  on  behalf  of  (b) _ _ 

_ _  by  authority  of  its  governing  or  directing 

body  and  is  within  the  scope  of  its  lawful  powers.  In  witness  whereof  I  have  hereunto 

affixed  my  hand  and  seal  of  (b)  _ _ _ 

this  (e) _ day  of  (f)  _ ^ _ ,  19(g) 

(OFFICIAL  SEAL) 

(Name  and  title  of  certifying  officerf 

ISignaturel 

INSTRUCTIONS:  The  leUcred  bUnk  porlionsrof  the  certificate  are  to  be  completed  as  specified  in  the  foUowing 
.  paragraph  with  the  same  letters. 

(a)  Enter  the  title  of  the  chief  officer  of  the  borrowing  activity ;  e.g..  Governor.  Chief  Scout  Executive,  National 
Commander  American  Legion,  etc.:  (b)  Enter  the  tsame  of  the  Federal  agency  .  civil  authority ,  or  the  civilian  activity  borrowing 
the  materiel:  (cl  Enter  the  name  of  the  person  who.  signed  the  agreement:  (d)  Enter  the  title  of  the  person  who  signed  the  agreement: 
(e)  Enter  the  date  (e.g..  6th)  of  the  month  on  which  the  certificate  was  signed:  (f)  Enter  the  month  (e.g..  July)  in  which  the  certificate 
was  signed:  (g)  Enter  the  year  (e.g..  1976)  inwhich  the  certificate,  was  signed.  !  i  '  '  ' 
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SURETY  BOND  FOR  SAFEKEEPING  OF  PUBLIC  PROPERTY  AND  GUARANTEEING  REIMBURSEMENT  TO  THE 
GOVERNMENT  FOR  EXPENSES  INCIDENT  TO  THE  LOAN  OF  ARMY  MATERIEL  -  EXHIBIT  II  ' 

For  use  o^  (his  form.  se«  AR  700-131.  the  prooooent  egeocy  is  OCSLOG. 


Know  all  men  by  these  presents,  that  the  (a) 
a  (b)  _ 


having  its  principal  office  in  the  city  of  (c) 


and  the  state  of  (d ) 


.  as  the  obligor,  is  held  and  firmly  bound  into  the  United  States  of  America  in  the 


penal  sum  of  (f  • _ ,  lawful  securities  of  the  United  States,  payment  of  which  sum,  will  be  made  to  the  United 

States,  without  relief  from  evaluation  or  appraisement  laws,  said  organization  binds  itself,  its  successors  and  assigns  firmly  by 
these  presents. 

TDie  condition  of  the  above  obligation  is  such,  that  whereas  the  (aj _ _ _ is 


a  (b|_ 


to  which  the  Secretary  of  Defense  is  authorized  to  lend  such  materiel 


as  may  be  necessary  for  accommodation  of  the  requirement,  subject  to  the  provision  that  before  delivering  such  materiel  he 


shall  take  from  the  (a) 


a  good  and  sufficient  bond  for  the  safe 


return  of  such  property  in  good  order 'mkI  condition  and  the  whole  without  expense  to  the  United  States: 
Now,  therefore,  as  to  all  the  property  of  the  United  States  to  be  loaned  to  the  (al _ 


said  (a)^ 


^all  take  good  care  of,  safely  keep  and  account  for,  and  shall^  when 


-~u:rcd  by  the  Secretary  of  Defense  or  his  authorized  representative,  safely  return  to  Department  of  the  Army  ail  said  property 


issued  and  covered  by  this  bond  within  (f> 


days  from  the  conclusion  of  said  requirement  the  whole  without 


expeiwe  to  the  United  States,  in  as  good  order  and  in  the  same  condition  as  that  in  which  the  equipment  and  property  existed 
at  the  date  of  delivery,  reasonable  wear  excepted,  or  upon  formal  demand  make  adequate  monetary  compensation  for  items 
lost  or  damaged  as  well  as  for  costs  of  depreciation  (Note<  "Depreciation  "  mil  not  be  included  in  bonds  related  to  loans  to 
other  Federal  agencies  ).  renovation,  or  repair  of  items  accomplished  at  Government  repair  facilities,  and  all  transportation 


between  the  United  States  of  America  and  the 


provided  as  set  forth  and  defined  in  the  agreement  dated  (g| 
(a) 


The  above  bounded  obligor,  in  order  to  more  fully  secure  the  United  States  in  the  payment  of  the  aforementioned  sum,  hereby 
pledges  as  security  therefor,  in  accordance  with  the  provisions  of  Section  1 1 26  of  the  Revenue  Act  of  1926,  as  amended. 


United  States  of  America  Treasury  bonds,  in  the  principal  amount  of  (e) 


in  the  denominations  and  amounts,  are  otherwise  more  particularly  described  as  follows 
United  States  of  America  Treasury  bonds  (h)  due  (i) 


which  are  numbered  serially,  are 


Interest  on  said  Treasury  bonds  shall  accrue  and  be  paid  to  the  (a) 


except  and  unless  there  occurs  a  default  as  defined  herein  and  said  secu'ities  are  sold  and  applied  to  the  satisfaction  of  such 
default  as  provided  herein  Said  Treasury  bond(s)  leash  nr  certified  check)  have/has  this  day  been  deposited  with  the 


Finance  and  Accounting  Officer  (j) 


and  his  receipt  taken  therefor 


NOTE  1/ cash  or  a  certified  bank  check  is  provided  as  bond  instead  of  US  of  America 
TVeasury  bonds,  the  Iuki  paragraphs  above  will  be  crossed  out  and  the  following  paragraph 
will  apply 
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The  above  bonded, obligor,  in  order  to  nrore  fully  secure  the  United  States  in  the  payment  of  the  aforementioned  sum,  hereby 
pledges  as  security,  therefore,  in  accordance  with  the  provisions  of  section  1 1 26  of  the  Revenue  Act  of  1926,  as  amended. 


cash  (cashier's  check)  in  the  amount  of  <e) 
with  the  Finance  and  Accounting  Officer  (j) 


.  Said  cash  (cashier's  check)  has  this  day  been  deposited 
_  and  his  receipt  taken  therefor. 


Ck>nteroporaneously  herewith  the  undersigned  have  also  executed  an  irrevocable  power  of  attorney  and  agreement  in  favor  of 

the  Finance  and  Accounting  Officer,  U) _ ,  acting  for  and  in  behalf  of 

the  US  Governntent  authorizing  and  empowering  said  officer  as  such  attorney  to  disburse  said  bond  so  deposited,  or  any  part 
thereof,  in  case  of  any  default  in  the  performance  of  any  of  the  above  nanted  conditions  or  stipulations. 

In  Witness  Whereof,  this  bond  has  been  signed,  sealed,  and  delivered  by  the  above  named  obligor,  this 
(k)  day  of  (1)  19  (m) 


Signed,  sealed,  and  delivered  in  the  presence  of 
(P) 


- : -  "  •  . 

'  i.  •  ^ 

Befort  me,  the  undersigned. 

a  Notary  Public  within  and  for  the  county  of  (r)  , 

in  the'State  of  (s) 

,  personally  appear  (t)  '  '  '  ", 

(n) 

and  for  and  in  behalf  of  said  (a)  , 

a  (b) 

acknowledged  the  execution  of  the  foregoing  bond. 

Witness  my  hand  and  notarial  seal  this  <u)  day  of  (v)  ,19(w) 

^  . . .  -  :> 

Notarial  Seal  |x)  , 

tSofary  l‘ubhc) 

i 

'  ^  '  A vv  V,*  '  •  ».  -i  1  .  •  ‘  J  *•  . ,  t  \  . 

i  ■  . 

3  ■ 

j. 

My  commission  expires  (y) 

„  .  tOotei 

^  ..  ..  .  >  - 
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JNSTAUCTiONS 


The  lettered  blank  portions  of  the  surely  bond  are  to  be  completed  as  specified  in  the  following  paragraphs 
w«th  Use  same  feUccs  ‘ 

(a)  Enter  the  name  of  the  Federal  agency,  authority  (local  governmental  body),  or  special  activity  which 
borrowed  the  Army  maliertet,  or  is  providing  the  bond. 

(b)  Further  identify  the  borrower  by  eatering  here  the  type  of  activity  that  it  «,c.g  .  Federal  agency, 
civil  government,  corporation  (Boy  Scouts  of  America),  etc. 

(c)  Enter  tlie  name  of  the  city 

(d)  Enter  the  name  of  the  State 

(e)  Enter  the  amount  of  the  bond  ' 

(f)  Enter  the  number  of  days,  or  period,  for  which  loan  of  the  materiel  is  authorized. 

'•  (g)-  Enter  the  dale  on  which  the  loan  agreement  between  the  borrower  and  the  US  Governnrient  was  signed 
(h)  Enter  rate  of  interest  paid  on  the  bonds' 

..(i)  Enter  date  on  which  bonds  are  d(tc  for  redemption. 

(j)  Enter  name  of  the  Army  installation  (e.g.,  Fort  Hood,  TX)  or  US  Army  number  (e.g..  Fifth  US  Army) 

at  which  the  servicing  Finance  and  Accounting  OfTice  IS  located.  •  - 

(k)  Enter  date  on  which  bond  is  signed. 

(l)  Enter  month  in  which  bond  is  signed. 

(m)  Enter  year  in  which  bond  is  signed. 

(n)  Enter  title  of  the  borrowing  activity’s  chief  executive,  e.g.,  govetmor,  chief  scout  executive,  national 
commander  VFW,  etc 

(o)  Enter,  if  appropriate,  ihe  names  and  title  of  the  comptroller  or  treasurer  of  the  borrowing  activity. 

'  (p)  Enter  name  of  person  witnessing  signature 

(q)  Enter  address  of  person  witnessing  signature. 

1  r)  ^nler  live  name  of  the  county  in  whtch  the  power  of  attorney  is  1'cing  signed 
(s)  Enter  the  name  of  the  Slate  in  which  Uie  Power  of  .Attorney  is  lioing  signed 
<t)  Enter  name  of  the  borrowing  activity’s  chief  executive. 

(u)  Enter  date  on  which  the  power  of  attorney  is  signed 

(v)  Enter  month  in  which  power  of  attorney  is  signed, 
f  w)  Enter  leear  in  which  power  of  attorney  is  signed 

(x)  Signature  of  Notary  Public. 

(y)  Enter  date  that  the  Notary  Public’s  commission  expires 
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PO-  'ER  OF  ATTORNEY  (For  Transactions  Invoicing  Treasury  Bonds) 
r-oi  uM  o<  This  4o"h,  see  AR  700  131  the  proponent  egency  is  OCSLOG. 


Know  all  men  by  these  presents,  that  the  (a) 


having  its  principal  office  in  the  city  of  (c) 


Slate  of  (d) 


,  does  hereby  constitute 


and  appoint  the  finance  and  accounting  officer,  (e) 


,  acting  for  and  on  behalf  of  the 


(f) _  ,  and  his  successors  in  office,  as  attorney  for  said  (a) _ 

or  its  authorized  representatives,  for  and  in  the  name  of  said  corporation  to  collect  or  to  sell,  assign,  and  transfer  certain  US 
Treasurv  bonds  described  as  follows 


Such  Treasury  bonds  have  been  deposited  by  (aj _ _ ,  pursuant  to  authority  conferred 

by  section  11 26  of  the  Revenue  Act  of  1926,  as  amended,  and  subject  to  the  provisions  there  of  and  of  Treasury  Department 
Circular  No.  154,  dated  February  6, 1935,  as  security  for  the  faithful  performance  of  any  and  all  of  the  conditions  or  stipulations 


of  a  certain  agreement  entered  into  by  (a) 


with  the  United  States,  under  date  of 


fi) _ which  is  hereby  made  a  part  hereof  as  Inclosure  1.  The  undersigned  agrees  that,  in  case  of  any  default 

in  performance  of  any  of  the  conditions  and  stipulations  of  such  or  any  part  thereof  the  finance  and  accounting  officer 

(e) _ may  sell,  assign,  and  transfer  said  TVeasury  bonds  ot  any  part  thereof  without  notice, 

at  public  or  private  sale,  free  from  equity  of  redemption  and  without  appraisement  or  evaluation,  notice  of  right  to  redeem  being 
waived,  and  may  apply  the  proceeds  of  such  sale  or  collection  in  whole  or  in  part,  to  the  satisfaction  of  such  default.  The 
undersigned  further  agree  that  the  authority  herein  granted  in  irrevocable. 


And  such  (a) _ 

proper  action  taken  within  the  scope  of  this  power. 


hereby  for  itself,  its  successors  and  assigns,  ratifies  and  confirms  such 


In  witness  whereof,  the  (a) 


herein  above  named  by  its  (j) 


duly  authorized 


to  act  in  the  premises,  has  executed  this  instrument  and  caused  the  sea)  of  the  (a) 


to  be  affixed  this  (I) 


day  of  (m) 


fiVamr  and  title) 


tSame  and  title  (Comptroller)) 


Before  me,  the  undersigned,  a  Notary  Public  within  and  foi  the  County  of  (q) 


in  the  State  of  (r) 


,  personally  appeared  (s) 


,  comptroller,  and  for  an  on  behalf  of  said  (a) _ , 

^ _ ,  acknowledged  the  execution  of  the  foregoing  power  of  attorney. 


Witness  my  hand  and  notarial  seal  this  (I) 


day  of  (m) 


Notarial  Sea)  (t) 


ISotary  Public) 
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■  INSTRUCTIONS 

Th«  lettered  blank  portions  of  the  Power  of  Attorney  are  to  be  completed  as  specified  in  the  following  paragraphs  with 
the  same  letters: 

(a)  Enter  the  name  of  the  Federal  agency,  authority,  (local  governmental  body),  or  special  activity  which  borrowed 
the  Army  materiel. 

(b)  Further  identify  the  borrower  by  entering  here  the  type  of  activity  that  it  is,  i.e..  Federal  agency,  civil  gov'ernment, 
col)>oration  (Boy  Scouts  of  America),  etc. 

(c)  i  Enter  the  name  of  the  cttv. 

(d)  Enter  the  name  of  the  state.  | 

(e)  Enter  the  name  of  the  Army  installation  handling  the  account 

(f)  Enter  the  name  and  rank  of  the  commanding  officer  of  the  Army  installation  handling  the  account- 

(g)  Describe  the  US  Treasury  bonds  that  have  been  posted  as  bond  to  include  type,  serial  numbers,  and  interest  rales  if 
applicable. 

(h)  Enter  date  on  which  payment  of  tbeTreasury  bonds  becomes  due  if  applicable.  If  it  is  not  applicable  enter  “NA." 

(i)  Enter  the  date  on  which  the  agreement  between  the  borrower  and  the  U.S  Government  was  signed. 

0)  Enter  title  of  the  borrowing  activities'  chief  executive,  e.g.,  governor,  chief  scout  executive,  national  commander  ' 

VFIV.  etc. 

(k)  Enter  here,  “Comptroller  ”  "Treasurer,"  etc;  as  appropriate. 

-  (1)  Enter  date  on  which  the  Power  of  Attorney  is  signed. 

(m)  Enter  moEth  in  which  Power  of  Attorney  is  signed 

(n)  Enter  year  in  which  Power  of  Attorney  is  signed. 

(o)  Enter  name  and  title  of  chief  executive  of  borrowing  activity- 

(p)  Enter,  if  appropriate,  the  names  and  title  of  the  comptroller  or  treasurer  of  the  borrowing  activitv 

(q)  Enter  the  name  of  the  county  in  which  the  Power  of  Attorney  is  being  signed 

(r)  Enter  the  name  ef  the  state  in  which  the  Power  of  AUorney  is  1>eing  signed 

(s)  Enter  the  name  of  the  chief  executive  of  the  borrowing  activity.  -  ! 

(t)  Signature  of  the  Notary  Public.  '  I 
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AGREEMENT  FOR  THE  LEASE  OF  US  ARMY  MATERIAL 

Yof  u«e  a»  fhn  ♦orm.  tae  AR  700-131.  in«  orooonant  agency  •  OCSLO'. 

_ NOTE:  The  format  below  is  prescribed  tor  any  lease  ot  Army  materiel  under  thfc  authonty  o(  iQ  U.S.C.  2667. _ 

'  This  forin  will  be  used  to  enter  into  agreements  relative  to  the  lease  of  Army  materiel  between  the  United  States  Army  and  - 

1.  State  and  local  government  agencies;  2.  Private  individuals;  and  3.  Commercial  activities. 


LESSEE  AND  ADDRESS; 

PROPERTY  TO  BE  USED  AT 
PAYMENT 

To  be  made  to _ _ _ 

United  States  Army,  at _ _ _ • 

This  lease  is  authorized  by  10  U.S.C.  2667 

This  LEASE  AGREEMENT,  entered  into  this _ day  of _ _ _ 19 _ by  and  between 

the  UNITED  STATES  OF  AMERICA,  hereinafter  called  the  Government  represented  by  the  Contracting  Officer  executing  this  a:  leement 

and _ _ _ 

‘a  corporation  organized  and  existing  under  the  laws  of  the  State/City/County  of _ _ 


•joint  venture  consisting  of 


•partnership  consisting  of 


'an  individual  trading  as 


of  the  Oty  of _ m  the  State  of _ 

hereinafter  called  the  Lessee 

Witnesseth  That 

1  The  Government  hereby  leases  to  the  Lessee  and  the  Lessee  hereby  Nres  from  the  Government,  upon  the  terms  and  conditions 
hereinafter  set  forth,  the  personal  property  listed  in  Schedule  A  which  is  attached  hereto  and  made  a  part  hereof. 

2.  This  lease  is  subject  to  the  approval  of  _ _ and  snail 

not  be  binding  until  so  approved.  The  term  of  this  lease  shall  commence  on  the _ day  following  the 

mailing  of  written  notice  to  the  Lessee  that  the  lease  has  been  so  approved  and  that  the  property  is  ready  for  delivery,  and  shall  continue  for  a 

period  of _ (days,  months,  or  years)  or  until  sooner  terminated  or  revoked  in  accordance  with  the 

provisions  hereof. 

3.  At  any  time  during  the  term,  either  party  may  terminate  this  lease  in  whole  or  m  part  effective  not  less  than  90  days  after  receipt  by 

the  other  party  of  written  notice  thereof  without  further  liability  to  either  party.  However,  the  Secretary  of  the  Army  may  revoke  this  lease  in 
whole  or  in  part  at  any  time.  . 

4  Upon  commencement  of  the  term  of  this  lease,  the  Lessee  shall  take  possession  of  the  leased  property  at 

_ _ _ _ as  IS,  without  warranty  express  or  implied,  on  the  part  of  the 

Government  as  to  condition  or  fitness  for  any  purpose 

5  The  Lessee  shall  pay  rent  during  the  term  of  this  lease  at  the  rate  prescribed  m  Schedule  A  The  rental  accrued  at  the  end  of  any 
calendar  month,  or  at  the  expiration,  termination  or  revocation  of  this  lease,  shall  be  paid  to  the  Government  on  or  before  the  10th  day 
thereafter. 

6.  The  Lessee  at  its  own  expense  shall  maintain  the  property  in  good  condition  and  repair  and  make  aN  necessary  replacements  of 
components  and  parts  during  the  term  of  this  lease.  In  addition,  AR  700-131 ,  Chapter  5,  provides  examples  of  reimbursable  costs  required  to 
be  paid  by  the  Lessee  to  the  Army  for  the  lease  of  property.  The  Lessee  shall  make  no  changes  or  alterations  in  the  property  without  the 
written  consent  of  the  Contracting  Officer 

7.  The  Lessee  shall  not  rnortgage,  pledge,  assign,  transfer,  subleL  or  part  with  possession  of  any  of  the  property  in  any  manner  to  any 
third  party  either  directly  or  indirectly,  except  that  this  provision  shall  not  preclude  the  Lessee  from  permitting  the  use  of  the  property  by  a  third 
party  with  the  prior  written  approval  of  ^  Contracting  Officer;  and  the  Lessee  shall  not  do  or  suffer  anything  whereby  any  of  the  property  shall 
or  may  be  encumbered,  seized,  taken  in  execution,  attached,  destroyed,  or  injured. 
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6.  After  taking  pet  session  as  provided  m  clause  4.  the  Lessee  shall  be  solely  responsible  tor  the  property  until  it  is  returned  to  the 
Government  as  provided  for  in  this  lease.  The  property  shall  be  returned  in  as  good  condition  as  when  received,  reasonable  wear  and  tear 
excepted.  It  the  Lessee  fails  to  return  the  property,  the  Lessee  shall  pay  to  the  Government  the  amount  specified  in  Schedule  A  (prepared  by 
the  Contractmg  Officer  and  appended  to  this  agreement)  as  the  value  of  the  property  less  the  amount  determined  by  the  Contracting  Officer  to 
represent  reasorwble  wear  and  tear  for  the  period  dui-'ig  ynhich  the  property  was  usable  If  the  Lessee  returns  the  property  m  other  than  as 
good  condition  as  vrhen  received,  reasonable  wear  and  tear  excepted,  the  Lessee  shall  pay  to  the  Government  the  amount  necessary  to  place 
the  property  in  such  condition,  or  if  it  is  determined  by  the  Contracting  Officer  that  the  property  cannot  be  placed  in  such  condition,  the  Lessee 
shall  pay  to  the  Government  the  amount  specified  m  Schedule  A  as  the  value  ol  the  property  less  both  the  amount  determined  by  the 
Contracting  Officer  to  represent  reasonable  wear  and  tear  for  the  period  during  which  the  property  was  usable  and  the  scrap  value  of  the 
property  ^ 

9.  The  Lessee  shall  take  all  steps  necessary  to  protect  the  interest  of  the  Government  in  the  property,  and  the  Contracting  Officer 
may  require  the  Lessee,  at  its  own  expense,  to  take  such  specific  measure,  including  but  not  limited  to  the  procurement  of  insurance,  as  may 
be  necessary  to  protect  such  interest 

10.  On  or  before  the  last  day  of  the  term  of  this  lease  the  Lessee  shall  return  the  property  to  the  Government  at  _ _ 

_  ' _ or  such  other  place  as  the  Contracting  Officer  riiay  designate,  except  that  in  the  event 

of  revocation  of  this  lease  the  Lessee  shall  return  the  property  to  the  Government  at  the  designated  place  as  soon  after  such  revocation  as  the 
same  can  be  accomplished.  The  Lessee  shall  reimburse  the  Government  immediately,  upon  presentation  of  a  statement  thereof,  for  all 
packing  and  handling  costs  incurred  by  the  Government  in  performance  of  this  lease.  The  Lessee  shall  also  pay  all  other  packing,  handling, 
and  transportation  charges,  including  the  expenses  of  reinstalling  the  property  or  processing  it  for  extended  storage,  except  that  the  Lessee's 
responsibility  for  return  transportation  charges- Shalt  not  exceed  the  amount  required  to  return  the  property  to  the  place  specifically  named 
above.  Further.  H  the  Ckintracting  Officer  designates  a  place  to  which  the  property  is  to  be  returned  other  than  that  specifically  named  above 
and  if  the  time  required  to  return  the  property  to  such  other  place  exceeds  the  time  required  to  return  the  property  to  the  place  specifically 
named  above,  then  the  .time  for  which  the  Lessee  must  pay  rent  under  Clause  5  shall  be  reduced  by  the  amount  of  such  excess. 

11  The  property  is  leased  without  operators.  Any  operator  deemed  incompetent  by  the  Contracting  Officer  shall  be  removed  from  the 
property.  . .  • 

12.  Upon  request  of  the  Lessee,  the  Contracting  Officer  shall  furnish  without  charge,  copies  of  such  drawings,  specifications  or 
instructions  as  the  Lessee  may  require  for  the  operation  or  repair  of  the  property  and  as  may  in  the  discretion  of  the  Contracting  Officer  be 
reasonably  available. 

13.  The  Government  shall  not  be  responsible  for  damages  to  property  of  the  Lessee  or  property  of  others,  or  for  personal  injuries  to 
the  Lessee's  officers,  agents,  servants,  or  employees,  or  to  other  persons,  arising  from  or  incident  to  the  use  of  the  property  herein  leased,  and 
the  Lessee  shall  save  the  Government  harmless  from  any  and  all  such  claims:  provided,  that  nothing  contained  in  this  Clause  13  shall  be 
deemed  to  affect  any  liability  of  the  Government  to  its  own  employees. 

14.  At  all  times  the  Contracting  Officer  shall  have  access  to  the  job  site  whereon  any  of  the  property  is  situated,  for  the  purposes  of 
inspecting  or  inventorying  the  same,  or  for  the  purpose  of  removing  the  same  in  tfie  event  of  the  termination  of  this  lease. 

15.  CONTROL  OF  GOVERNMENT  PROPERTY.  The  provisions  of  Subpart  45.5  of  the  Federal  Acquisition  Regulation  (FAR)  and  the 
DOO  FAR  Supplement  which  set  forth  requirements  for  establishing  and  maintaining  control  over  Government  Property  are  incorporated  by  • 
reference  and  made  a  part  hereof. 

16.  OFFICIALS  NOT  TO  BENEFIT.  No  member  or  delegate  to  Congress,  or  resident  commissioner,  shall  be  admitted  to  any  share  or 
part  of  the  lease,  or  to  any  benefit  that  may  arise  therefrom;  but  this  provision  shall  not  be  construed  to  extend  to  this  lease,  if  made  with  a 
corporation  for  its  general  benefit. 

17.  COVENANT  AGAINST  CONTINGENT  FEES.  The  Lessee,  warrants  that  no  person  or  selling  agency  has  been  employed  or 
retained  to  solicit  or  secure  this  lease  upon  an  agreement  or  understanding  for  a  commission,  percentage,  brokerage,  or  contingent  tee, 
excepting  bona  fide  employees  or  bona  fide  established  commercial  or  selling  agencies  maintained  by  the  Lessee  for  the  purpose  of  securing 
business.  For  breach  or  violation  of  this  warranty  the  Government  shall  have  the  right  to  annul  this  lease  without  liability  or  in  its  discretion  to 
require  the  Lessee  to  pay,  in  addition  to  the  contract  price  or  consideration,  the  full  amount  of  such  commission,  percentage,  brokerage,  or 
contingerrt  fee. 
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18.  DISPUTES  (APR  1984) 

(a)  TNs  lease  is  subject  to  the  Contract  Disputes  Act  of  1978  (41  US.C.  601-613)  (the  Act). 

(b)  Except  as  prodded  in  the  Act  att  disputes  arising  under  or  relating  lo  this  lease  shall  be  resolved  under  this  clause. 

(c)  "Claitn,"  as  used  in  this  clause,  means  a  written  demand  or  written  assertion  by  one  of  the  parlies  seeking,  as  a  matter  of 
right  the  payment  of  money  in  a  sum  certain,  the  adjustment  or  interpretation  of  lease  terms,  or  other  relief  arising  under  or  relatmg  to  this 
lease.  A  claim  arising  urxier  a  lease,  unlike  a  claim  relating  to  that  lease,  is  a  claim  that  can  be  resolved  under  a  lease  clause  that  provides  for 
the  relief  sought  by  the  daimant  However,  a  written  demand  or  written  assertion  by  the  Lessee  seeking  the  payment  of  money  exceerling 
SSO.CXX)  is  not  a  claim  under  the  Act  until  certified  as  required  by  subparagraph  (d)(2)  below.  A  voucher,  irtvoice,  or  other  routine  request  for 
payment  that  is  not  in  dispute  when  submitted  is  not  a  claim  under  the  Act.  The  submission  may  be  converted  to  a  claim  under  the  Act  by 
complying  with  the  submission  and  certification  requirements  of  this  clause,  if  it  is  disputed  either  as  to  liability  or  amount  or  is  not  acted  upon  in 
a  reasonable  time. 

(d)  (1)  A  claim  by  the  Lessee  shall  be  made  in  writing  and  submitted  to  the  Contracting  Officer  for  a  written  decision.  A  claim 
by  the  Government  against  the  Lessee  shall  be  subject  to  a  written  decision  by  the  Contracting  Officer. 

(2)  For  Lessee  claims  exceetfing  $50,000.  the  Lessee  shall  submit  with  the  claim  a  certification  that  — 

(i)  The  claim  is  made  in  good  faith. 

(ii)  Supporting  data  are  accurate  and  complete  to  the  best  of  the  Lessee's  knowledge  and  belief;  and 

(iii)  The  amount  requested  accurately  reflects  the  adjustment  for  which  the  Lessee  believes  the  Government  is  iiabie. 

(3)  (i)  If  the  Lessee  is  an  itHfividual,  the  certification  shall  be  executed  by  that  individual.  ^  .  i 

(ii)  If  the  Lessee  is  not  an  individual,  the  certification  shall  be  executed  by-;-  ,  .  ... 

(A) '  A  senior  company  official  in  charge  at  the  Lessee's  plant  or  locaton  involved;  or 

(B)  An  officer  or  genera  I  partner  of  the  Lessee  having  overall  responsibility  for  the  conduct  of  the  Lessee's  affairs. 

(e)  For  Lessee  claims  of  SSO.fXX)  or  less,  the  Contracting  Officer  musL  if  requested  in  vniting  by  the  Lessee,  render  a  decision 
within  60  days  of  the  request  For  Lessee-certified  claims  over  $50,000  the  Oxitracting  Officer  must  within  60  days,  decide  the  claim  or  notify 
the  Contractor  of  the  date  by  which  the  decision  will  be  made. 

(f)  The  Corrtracting  Officer's  decision  shall  be  final  unless  the  Lessee  appeals  or  files  a  suit  as  provided  in  the  Act. 

(g)  The  Government  shaft  pay  interest  on  the  amount  due  and  unpaid  from  (1 )  the  date  the  Ckmtracfing  Officer  receives  the  claim 
(propariy  certified  if  required),  or  (2)  the  date  payment  otherv^  would  be  due.  if  that  date  is  later,  unti  die  date  of  the  paymenL  Simple  interest 
on  claims  shall  be  paid  at  the  rate,  fixed  by  the  Secretary  of  the  Treasury  as  provided  in  the  Act,  which  is  ^ipHcable  to  the  period  during  vdiich 
the  Ckmtracting  Officer  receives  the  claim  and  then  at  the  rate  applicable  for  each  6-month  period  as  fixed  by  the  Treasury  Secretary  during  the 
pendency  of  the  claim. 

1 9.  ADJUSTMENT  OF  RENT/^S— STATE  OR  LOCAL  TAXATION.  Exi»pt  as  may  bo  othenviso  providod.  the  rental  rates  ostablishod 
in  this  lease  do  not  include  any  State  or  local  tax  on  the  property  herein  teased.  If  and  to  the  extent  that  such  property  is  hereafter  made 
taxable  by  State  and  local  government  by  Act  of  Congress,  then  in  such  event  the  lease  shall  be  renegotiated. 

20.  Except  as  otherwise  specified  in  this  lease,  an  notices  to  either  of  the  parties  to  this  lease  shall  be  sufficient  If  mailed  in  a  sealed 
postpaid  envelope  addressed  as  follows: 


To  the  Lessee 


(Address) 


To  the  (aovemment 


DA  Form  4881-S-R,  JUN  87 


46284 


Federal  Re^ster  /  Vol.  57,  No.  195  /  Wednesday,  October  7, 1992  /  Proposed  Rules 


TAB  *  TAB  tab  TAB 


REQUEST  AND  APPROVAL  FOR  LOAN  OR  LEASE  OF 

EQUIPMENT  AND  LOAN  OR  LEASE  AGREEMENT 

For  use  of  this  form,  see  AR  700-131 ;  the  proportent  agency  Is  DCSLOG. 

PAGE  NO. 

NO.  OF  PAGES 

REQUIRED  DELIVERY  DATE 

LOAN  OR  LEASE  (Check  one) 

(  J  LOAN  1  ]  LEASE 

LOAN/LEASE  AGREEMENT  NUMBER  (When  Approved) 

ADDRESS  OF  ACCOUNTABLE  OFFICER 

EXPIRATION  DATE  OF  LOAN/LEASE 

SECTION  A  -  ITo  b«  comptcfd  t>v  R«quOTTer/Le»»«g)  / 


1.  NAME  AND  ADDRESS  OF  ACTIVITY  (Include  UlC) 


2.  ITEM  DESCRIPTION  (Include  LIN  end  NSN  and  Quantity  Required) 


3.  OTHER  ITEMS  REQUIRED  IShom  item,  page  no.  o1  request  and  agency  to  which  request  ura*  submitted.  A  separata  request  ts  requireti  'fdf 
each  Item.) 


4.  EQUIPMENT  TO  BE  SHIPPED  TO  (include  OODAAC.  if  appitcabla) 

5.  FUND  CITE  FOR  PCSH  AND  TRANSPORTATION  COSTS 

6.  COMPLETE  JUSTIFICATION  INCLUDING  PROPOSED  DURATION  OF  LOAN/LEASE  (If  additional  space  is  needed,  use  reverse) 


7.  CERTIFICATION 


I  certify  that  I  am  the  authorized  individual  to  request  loan/lease  of  Army  equipment,  and  if  this  request  is  approved, 
agree  to  pay  all  authorized  charges  includihg  PC&H.  trarrsf^rtation,  and  repair  costs  for  other  Than  fair  wear  and  tear, 
arKt  agree  to  abide  by  all  conditions  specified  for  Loan/Lease  of  Army  materiel  by  AR  700-131. 


8.  TYPED  NAME,  GRADE,  AND  TITLE  OF  AUTHORIZED 

8a.  SIGNATURE 

8b.  DATE 

REPRESENTATIVE 

SECTION  B  -  (To  be  completed  by  the  activity  having  pustody  of  item) 


9.  NAME  AND  ADDRESS  OF  ACTIVITY 

10.  REQUESTED  ITEM  [  ]  (Enter  NSN)  10a.  AVAILABILITY  (Check  one) 

SUBSTITUTE  ITEM  (  ]  (Enter  NSN)  WITH  DAMPL  IMPACT  (  ]  WITHOUT  DAMPL  IMPACT  [  ] 

NOT  AVAILABLE  (  ] 

10b.  APPROVAL  AUTHORITY  FOR  LOAN/LEASE  (Based  upon  above  data  and  Table  2-1,  AR  700  131) 

11.  FOR  LOANS/LEASES  WITH  DAMPL  IMPACT  (Provide  the  following  information  to  HQDA)  _ 


11a.  AUTHORIZED 

:  ON  HAND  (Worldwide) 

QTY  D/I  PER  MONTH 

PRODUCED  OVERHAULED 

1 

11b.  QTY  O/H  CONUS  DEPOT  BY  PURPOSE  CODE 

11c.  QTY  BACKORDERED  BY  MACOM 

' 

lid.  IMPACT  OF  LOAN/LEASE  APPROVAL  AND  ACTIVITY  1 

RECOMMENDATION 

12.  TYPED  NAME  AND  TITLE  OF  AUTHORIZED 
REPRESENTATIVE 

12a.  SIGNATURE 

12b.  DATE 

SECTION  C  -  (Action  by  final  approval  authority)  . 

'13.  1 

]  APPROVED 

[  ]  DENIED  {'.)  OTHER  (SEE  REVERSE) 

14.  TYPED  NAME  AND  TITLE  OF  APPROVING  14a.  SIGNATURE  14b.  DATE 

AUTHORITY  '  * 
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DEPARTMENT  OF  COMMERCE 

Natkmai  Tetecommunications  and 
Information  Administration 

[Docket  No.  920807-2207] 

Public  Telecommunications  Facilities 
Program:  Closing  Date  for 
Applications 

agency:  National  Telecommunications 
and  Information  Administration  (NTIA), 
Commerce. 

action:  Notice  of  closing  date  for 
applications. 

summary:  The  National 
Telecommunications  and  Information 
Administration  (NTIA),  U.S.  Department 
of  Commerce,  announces  that 
applications  are  available  for  planning 
and  construction  grants  for  public 
telecommunications  facilities  under  the 
Public  Telecommunications  Facilities 
Program  administered  by  NTIA. 

Congress  has  not  completed  action  on 
the  appropriation  for  this  program.  If, 
however,  funds  are  made  available  for 
the  program  for  the  fiscal  year,  NTIA 
anticipates  making  grant  awards  by  late 
summer  1993. 

The  amount  of  a  grant  award  will 
vary  depending  on  the  project  of  the 
applicant.  NTIA  awarded  $21.2  million 
in  funds  to  122  projects  for  fiscal  year 
1992.  The  awards  ranged  fitim  $3,100  to 
$1,227,974. 

Final  Rules  and  Policy  Statement  for 
the  Public  Telecommunications 
Facilities  Program  were  published  on 
November  22, 1991  (56  FR  59168-59192, 
No.  226).  Those  rules  will  be  in  effect  for 
1993  applications. 

EFFECTIVE  DATES:  November  6, 1992. 
Applications  for  PTFP  must  be  received 
on  or  before  5  pjn.,  January  14. 1993. 
ADDRESSES:  Department  of  Commerce, 
Office  of  Telecommunications 
Applications,  NTIA/DOC,  14th  Street 
and  Constitution  Avenue,  NW^  room  H- 
4625,  Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  R.  Connoes,  Associate 
Administrator,  telephone  (202)  482-5802. 
SUPPLEMENTARY  INFORMATION: 

I.  Eligibility 

A.  To  be  eligible  to  apply  for  and 
receive  a  construction  grant,  an 
applicant  must  be: 

(1)  A  public  or  noncommercial 
educational  broadcast  station; 

(2)  A  noncommercial 
telecommimications  entity; 

(3)  A  system  of  public 
telecommunications  entities; 

(4)  A  nonprofit  foundation, 
corporation,  institution,  or  association 


organized  primarily  for  educational  or 
cultural  purposes;  or 

(5)  A  state  or  local  government  or 
agency,  or  a  political  or  special  purpose 
subdivision  of  a  state. 

B.  To  be  eligible  to  apply  for  and 
receive  a  planning  grant,  an  applicant 
must  be: 

(1)  Any  of  the  organizations  described 
in  paragraph  A  of  Ais  section;  or, 

(2)  A  nonprofit  foundation, 
corporation,  institution,  or  association 
organized  for  any  purpose  except 
primarily  religious. 

C.  An  applicant  that  is  eligible  under 
paragraphs  A  or  B  of  this  section  may 
file  an  application  with  the  Agency  for  a 
planning  or  construction  grant  to 
achieve  the  following: 

(1)  The  provision  of  new  public 
telecommunications  facilities  to  extend 
service  to  areas  currently  not  receiving 
public  telecommunications  services; 

(2)  The  expansion  of  the  service  areas 
of  existing  public  telecommunications 
entities; 

(3)  The  establishment  of  new  puUic 
telecommunications  entities  serving 
areas  cmrently  receiving  public 
telecommunications  services;  or. 

(4)  The  improvement  of  the 
capabilities  of  existing  licensed  public 
broadcast  stations  to  provide  public 
telecommunications  services. 

D.  Applicants  must  certify  whether 
they  are  delinquent  on  any  Federal  debt 
No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either 

(1)  The  delinquent  accmmt  is  paid  in 
full 

(2)  A  negotiated  repayment  schedule 
is  established  and  at  least  one  payment 
is  received,  or 

(3)  Other  arrangements  satisfactmy  to 
the  Department  of  Commerce  are  made. 
Delinquent  accounts  include  debts 
incurred  by  sub-units  of  the  applicant 
other  than  the  sub-unit  that  is  apjdying 
to  NTIA,  and  includes  debts  owed  to 
any  agency  of  the  Federal  govemmenl 
not  just  to  the  Department  or  NTIA. 

E.  An  applicant  whose  proposal 
requires  an  authorization  fi'om  the  PCC 
must  be  eligible  to  receive  such 
authorization. 

II.  Closing  Date 

Pursuant  to  §  2301.5(c)  of  tiie  PTFP 
Final  Rules  (56  FR  59176  (1991),  codified 
at  15  CFR  part  2301),  the  Administrator 
of  NTIA  hereby  establishes  the  diMing 
date  for  the  filing  of  applications  for 
grants  under  the  PTFP.  The  closing  date 
selected  for  the  submission  of 
applications  for  1993  is  January  14, 1993. 


m.  Program  Goals  and  Priorities 

The  Goals  of  this  program  as  stated  in 
section  390  of  the  Communications  Act 
(47  U.S.C.  390)  are: 

*To  assist  through  matching  grants,  in 
the  plarming  and  construction  of  public 
telecommimications  facilities  in  order  to 
achieve  the  following  objectives: 

(1)  Extend  delivery  of  public 
telecommunications  services  to  as  many 
citizens  of  the  United  States  as  possible 
by  the  most  efficient  and  economical 
means,  including  the  use  of  broadcast 
and  nonbroadcast  technologies; 

(2)  Increase  public 
telecommunications  services  and 
facilities  available  to,  operated  by,  and 
owned  by  minorities  and  women;  and 

(3)  Strengthen  the  capability  of 
existing  public  television  and  radio 
stations  to  provide  public 
telecommunications  services  to  the 
public.” 

The  Agency  has  established  the 
following  priorities  for  the  PTFP: 

Special  Applications 

NTIA  possesses  the  discretionary 
authority  to  recommend  awarding 
grants  to  eligible  broadcast  and 
nimbroadcast  applicants  whose 
proposals  are  so  unique  or  innovative 
that  they  do  not  clearly  fall  within  the 
priorities  listed  below.  Innovative 
projects  submitted  under  this  category 
must  address  demonstrated  and 
substantial  community  needs  [e.g., 
service  to  identifiable  ethnic  or 
linguistic  minority  audiences,  service  to 
the  blind  or  deaf,  electronic  text,  and 
nonbroadcast  projects  offering 
educational  or  instructional  services). 

Priority  1 — Provision  of  Public 
Telecommunications  Facilities  for  First 
Radio  and  Television  Signals  to  a 
Geographic  Area 

There  are  three  subcategories: 

A.  Projects  That  Include  Local 
Chrigination  Capacity 

This  subcategory  includes  the 
{banning  or  construction  of  new 
fodlities  diat  can  provide  a  full  range  of 
radio  and/or  television  programs 
including  material  that  is  locally 
produced. 

B.  Projects  That  do  not  Include  Local 
Origination  Capacity 

C.  Projects  That  Provide  First  Nationally 
Distributed  Programming  * 

Tliis  subcategory  includes  projects 
that  provide  satellite  downlink  facilities 
to  noncommercial  radio  and  television 
stations  that  would  bring  nationally 
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distributed  programming  to  a  geographic 
area  for  the  Hrst  time. 

Priority  1  and  its  subcategories  apply 
only  to  grant  applicants  proposing  to 
plan  or  construct  new  facilities  to  bring 
public  telecommunications  services  to 
geographic  areas  that  are  presently 
unserved. 

Priority  2— Replacement  and  Basic 
Equipment  of  Existing  Essential 
Broadcast  Stations 

Projects  eligible  for  consideration 
under  this  category  include  the  urgent 
replacement  of  obsolete  or  worn  out 
equipment  in  existing  broadcast  stations 
that  provide  either  the  only  public 
telecommunications  signal  or  the  only 
locally  originated  public 
telecommunications  signal  to  a 
geographic  area. 

Priority  3 — Establishment  of  a  First 
Local  Origination  Capacity  in  a 
Geographical  Area 

Projects  in  this  category  include  the 
planning  or  construction  of  facilities  to 
bring  the  first  local  origination  capacity 
to  an  area  already  receiving  public 
telecommunications  service. 

Priority  4 — Replacement  and 
Improvement  of  Basic  Equipment  for 
Existing  Broadcast  Stations 

Projects  eligible  for  consideration 
under  this  category  include  the 
replacement  of  obsolete  or  worn-out 
equipment  and  the  upgrading  of  existing 
origination  or  delivery  capacity  to 
current  industry  performance  standards. 
There  are  two  subcategories: 

A.  Under  Priority  4A,  NTIA  will 
consider  applications  to  replace  urgently 
needed  equipment  from  public 
broadcasting  stations  that  do  not  meet 
the  Priority  2  criteria.  NTIA  will  also 
consider  applications  that  improve  as 
well  as  replace  urgently  needed 
productiea-related  equipment  at  public 
radio  and  television  stations  that  do  not 
qualify  for  Priority  2  consideration  but 
that  produce,  on  a  continuing  basis, 
signiBcant  amounts  of  programming 
distributed  nationally  to  public  radio  or 
television  stations. 

This  subcategory  will  also  enable  the 
acquisition  of  satellite  downlinks  for 
public  radio  stations  in  areaS^ready 
served  by  one  or  more  full-service 
;  public  radio  stations.  The  applicant 
I  must  demonstrate  that  it  will  broadcast 
I  a  program  schedule  that  does  not  merely 
[  duplicate  what  is  already  available  in 
its  service  area. 

The  final  projects  included  in  this 
subcategory  would  enable  the 
acquisition  of  the  necessary  items  of 
equipment  to  bring  the  inventory  of  an 
already-operation  station  to  the  basic 


level  of  equipment  requirements 
established  by  PTFP. 

B.  This  subcategory  includes  the 
improvement  and  non-urgent 
replacement  of  equipment  at  any  public 
broadcasting  station. 

Priority  5— Augmentation  of  Existing 
Broadcast  Stations 

Projects  in  this  category  would  equip 
an  existing  station  beyond  a  basic 
capacity  to  broadcast  programming  from 
distant  sources  and  to  originate  local 
programming. 

A.  Projects  To  Equip  Auxiliary  Studios 
at  Remote  Locations,  or  To  Provide 
Mobile  Origination  Facilities. 

An  applicant  must  demonstrate  that 
significant  expansion  in  public 
participation  in  programming  will  result. 

B.  Projects  To  Augment  Production 
Capacity  Beyond  basic  Level  in  Order 
To  Provide  Programming  or  Related 
Materials  for  Other  Than  Local 
Distribution 

This  subcategory  would  provide 
equipment  for  the  production  of 
programming  for  regional  or  national 
use. 

IV.  Application  Forms  and  Regulations 

To  apply  for  a  PTFP  grant,  an 
applicant  must  file  a  timely  and 
complete  application  on  a  current  form 
approved  by  the  Agency.  No  previous 
versions  of  the  PTFP  Application  Form 
may  be  used.  (In  accordance  with  the 
Paperwork  Reduction  Act,  the  current 
application  form  has  been  cleared  under 
OMB  control  no.  0660-0003.) 

All  persons  and  organizations  on  the 
PTFP’s  mailing  list  will  be  sent  a  copy  of 
the  current  application  form  and  the 
Final  Rules.  Those  not  on  the  mailing  list 
may  obtain  copies  by  contacting  the 
PTFP  at  the  address  above.  Prospective 
applicants  should  read  the  Final  Rules 
carefully  before  submitting  applications. 
Applicants  whose  applications  were 
deferred  will  be  mailed  pertinent  PTFP 
materials  and  instructions  for  requesting 
reactivation. 

Applicants  should  note  that  they  must 
comply  with  the  provisions  of  Executive 
Order  12372,  “Intergoveimmental  Review 
of  Federal  Programs.”  The  Executive 
Order  requires  applicants  for  financial 
assistance  under  this  program  to  file  a 
copy  of  their  application  with  the  Single 
Points  of  Contact  (SPOC)  of  all  states 
relevant  to  the  project.  Applicants  are 
required  to  serve  a  copy  of  their 
completed  application  on  the 
appropriate  SPOC  on  or  before  January 
14, 1993.  Applicants  are  encouraged  to 
contact  the  appropriate  SPOC  well 
before  the  NTIA  closing  date. 


NTIA  requires  that  all  applicants 
whose  proposed  projects  need 
authorization  from  the  Federal 
Communications  Commission  (FCC) 
must  tender  an  application  to  the  FCC 
for  such  authority  on  or  before  January 
14, 1993.  (A  application  is  tendered  to 
the  FCC  when  it  has  been  received  by 
Secretary  of  the  FCC.)  However, 
applicants  are  urged  to  submit  it  with  as 
much  lead  time  before  the  PTFP  closing 
date  as  possible.  The  greater  the  lead 
time,  the  better  the  chance  the  FCC 
application  will  be  processed  to 
coincide  with  NTLA’s  grant  cycle.  NTIA 
will  return  the  application  of  any 
applicant  which  fails  to  tender  an 
application  to  the  FCC  for  any 
necessary  authority  on  or  before 
January  14, 1993. 

Effective  October  1, 1988,  OMB 
Circular  A-102,  as  it  applies  to  grant 
recipients,  has  been  superseded  by 
Department  of  Commerce  regulations. 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
with  State  and  Local  Governments  (53 
FR  8034,  codified  at  15  CFR  24  (1988)). 
Applicants  should  note  that  Pl'FP  grant 
recipients,  depending  on  their  type  of 
organization,  are  subject  to  the 
provisions  of  diverse  Office  of 
Management  and  Budget  (OMB) 
Circulars:  i.e.,  A-87  “Cost  Principles  for 
State  and  Local  Governments,”  A-21 
“Cost  Principles  for  Educational 
Institutions,"  A-110,  A-1252,  A-128,  as 
implemented  by  15  CFR  part  29a,  and  A- 
133,  as  implemented  by  15  CFR  part  29b. 

All  non-profit  applicants  are  subject 
to  a  name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  is 
presently  facing  charges  such  as  fraud, 
theft,  perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant’s 
management  honesty  or  financial 
integrity.  Potential  grant  recipient 
organizations  may  also  be  subject  to 
reviews  of  Dun  and  Bradstreet  data  or 
other  similar  credit  checks. 

All  primary  applicants  must  submit  a 
completed  Form  CD-511,  “Certifications 
Regarding  Debarment,  Suspension,  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and  Lobbying. 
Applicants  are  further  advised  that; 

(1)  Nonprocurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  part  26,  section  105)  are  subject 
to  15  CFR  part  26,  “Nonprocurement 
Debarment  and  Suspension”  and  the 
related  sectional  of  the  certification 
form; 
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(2)  Drug-I^ree  Workplace 

Grantees  (as defined  at  15  CFRp^t 
26,  section  605)  are  subject  to  15  CFR 
part  26,  subpart  F,  “Government  wide 
Requirements  for  Drug-Free  Woriiplace 
(Grants)"  and  the  related  section  of  the 
certification  form; 

(3)  Anti-Lobbying 

Persons  (as  deOned  at  15  CFR  Part  28, 
section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352,  "Limitation 
on  use  of  appropriated  funds  to 
influence  certain  Federal  contracting 
and  financial  transactiems,”  and  the 
lobbying  section  of  the  certification  form 
which  applies  to  applieants/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000;  and 

(4)  Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  )oid)3ring  using  any  funds  must 
submit  an  SF-LLL.  “Disclosure  of 
Lobbying  Activities,"  as  required  imder 
15  CFR  part  28,  appendix  B. 

For  awards  granted  by  NTIA,  the 
recipient  shall  require  af^licants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  grant 
award  to  submit,  applicable,  a 
completed  Form  CD-512,  “Certifications 
Regarding  Debarment,  Suspension, 
Ineligibility  and  Voluntary  Exclusion- 
Lower  Tier  Covered  Transactions  and 
Lobbying"  and  disclosure  form,  SF-LL, 
“Disclosure  of  Lobbying  Activities," 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  iK>t  be  transmitted 
to  the  Department  SF-LIL  completed  by 
any  tier  recipient  or  subrecipient  should 
be  subnutted  to  the  Department  in 
accordance  with  the  instructions 
contained  in  the  award  document. 

If  an  apidication  is  selected  for 
funding,  the  Department  of  Commerce 
has  no  obligation  to  provide  any 
additional  hature  fun^ng  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  the  Department 

Awards  ^mited  \mder  this  program 
shall  be  subject  to  all  Federal  and 
Departmental  regulations,  policies,  and 
procedures  applicable  to  Federal 
assistance  aurards.  fai  addition, 
unsatisfactory  performance  by  the 
applicant  under  prior  Federal  awards 
may  result  in  the  application  not  being 
considered  Iot  funding. 

Applicants  are  reminded  dtat  a  felse 
statement  on  the  application  may  be 
grounds  for  denial  or  termination  of 
funds  and  pounds  for  possible 
punishmmit  by  a  fine  or  imprisonment 


V.  Funding  Criteria 

All  PTFP  hmding  criteria  are  equal  in 
weight.  In  determining  whether  to 
approve  or  defer  a  construction  grant 
application,  in  whole  or  in  part,  and  the 
amoimt  of  such  grant  the  Agency  will 
evaluate  all  the  information  in  the 
application  file  and  consider,  in  no  order 
of  priority,  the  following  factors: 

(a)  The  extent  to  which  the  project 
meets  the  program  purposes  set  forth  in 
the  Final  Rules,  15  CFR  2301.2.  as  well 
as  the  speciHc  program  priorities  set 
forth  in  the  appendix  of  those  Rules; 

(b)  The  adequacy  and  continuity  of 
Hnancial  resources  for  long-term 
operational  support; 

(c)  The  extent  to  which  non-Federal 
funds  will  be  used  to  meet  the  total  cost 
of  the  project; 

(d)  The  extent  to  which  the  applicant 
has: 

(1)  Assessed  specific  educational, 
informational,  and  cultural  needs  of  the 
communityf-ies)  to  be  served,  and  the 
extent  to  which  the  proposed  service 
will  not  duplicate  service  already 
available; 

(2)  Evaluated  alternative  technologies 
and  the  basis  upon  which  the  technology 
was  selected; 

(3)  Provided  significant 
documentation  of  its  equipment 
requirements,  end  the  urgency  of 
acquisition  or  replacement; 

(4)  Provided  documentation  of  an 
increasing  pattern  of  substantial  non- 
Federal  financial  support; 

(5)  Provided  other  evidence  of 
community  support,  such  as  letters  fiom 
elected  or  appointed  policy-making 
officials,  and  from  agencies  for  whom 
the  applicant  produces  or  will  produce 
programs  or  other  materials; 

(e)  The  extent  to  which  the  evidence 
supplied  in  the  aj^lication  reasonably 
assiires  an  increase  in  public 
telecommunications  services  and 
facilities  available  to,  operated  by,  and 
owned  or  controlled  by  minorities  and 
women; 

(f)  The  extent  to  which  various  items 
of  eligible  apparatus  proposed  are 
necessary  to,  and  capable  of,  achieving 
the  objectives  of  the  project  and  will 
permit  the  most  efficient  use  of  the  grant 
funds; 

(g)  The  extent  to  which  the  eligible 
equipment  requested  meets  current 
broadcast  industry  performance 
standards; 

(h)  The  extent  to  which  the  applicant 
will  have  available  sufficient  qualified 
staff  to  operate  and  maintain  Ae  facility 
and  provide  services  of  professional 
quality; 

(i)  The  extent  to  which  the  applicant 
has  planned  and  coordinated  ^ 


proposed  services  with  other 
telecommunications  entities  in  the 
service  area; 

(j)  The  extent  to  which  the  project 
implements  local,  statewide  or  regional 
public  telecommunications  systems 
plans,  if  any;  and 

(k)  The  readiness  of  the  FCC  to  grant 
any  necessary  authorization. 

In  determining  whether  to  approve  or 
defer  a  planning  grant  application,  in 
whole  or  in  part,  and  the  amount  of  such 
grant,  the  Agency  will  evaluate  all  the 
information  in  the  application  file  and 
consider,  in  no  order  of  priority,  the 
following  factors: 

(a)  The  extent  to  which  the  applicant’s 
interests  and  purposes  are  consistent 
with  the  purposes  of  the  Act  and  the 
priorities  of  the  Agency; 

(b)  The  qualifications  of  the  proposed 
project  planner; 

(c)  The  extent  to  which  the  project's 
proposed  procedural  design  assures  that 
the  applicant  would  adequately: 

(l)  Obtain  financial  human  and 
support  resoiu'ces  necessary  to  conduct 
the  plan; 

(2)  Coordinate  with  other 
telecommunications  entities  at  the  local, 
state,  regional  and  national  levels; 

(3)  Evaluate  alternative  technologies 
and  existing  services;  and 

(4)  Receive  participation  by  the  public 
to  be  served  (and  by  minorities  and 
women  in  particular)  in  the  project 
planning; 

(d)  Any  pre-planning  studies 
conducted  by  the  applicant  showing  the 
technical  feasibility  of  the  proposed 
planning  project  (such  as  the  availability 
of  a  frequency  assignment,  if  necessary, 
for  the  project);  and 

(e)  The  feasibility  of  the  proposed 
procedure  and  timetable  for  achieving 
the  expected  results. 

VI.  Matching  Requirements 

(a)  Planning  grants.  A  Federal  grant 
for  the  planning  of  a  public 
telecommunications  facility  shall  be  in 
an  amount  determined  by  the  Agency 
and  set  forth  in  the  award  document  and 
the  attachments  thereto.  The  Agency 
may  provide  up  to  100  percent  of  the 
funds  necessary  for  the  planning  of  a 
public  telecommunications  construction 
project. 

(b)  Construction  grants. 

(1)  A  Federal  grant  award  for  the 
construction  of  a  public 
telecommunications  facility  shall  be  an 
amount  determined  by  the  Agency  and 
set  forth  in  the  award  document  Such 
amoimt  may  not  exceed  75  percent  of 
the  amount  determined  by  the  Agency  to 
be  the  reasonable  and  necessary  cost  of 
such  project. 
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Special  Note:  At  the  time  the  1987  Final 
Rules  for  PTFP  were  adopted,  NTIA 
announced  a  policy  which  did  not  require  any 
rule  change,  but  which  is  intended  to 
encourage  stations  reporting  substantial  non- 
Federal  revenues  to  increase  the  matching 
percentage  in  their  proposals  for  replacement 
of  equipment  from  25%  to  50%.  The  Agency 
emphasized  that  applicants  proposing  to 
provide  First  service  to  a  geographic  area 
encounter  considerable  ineligible  costs, 
including  construction  or  renovation  of 
buildings  or  other  similar  expenses.  NTIA, 
therefore,  expects  to  continue  funding 
projects  to  extend  service  at  up  to  75%  of  the 
total  project  cost.  Applicants  from  small 
community-licensed  stations,  or  those  who 
can  show  that  a  station  licensed  to  a  large 
institution  cannot  obtain  direct  or  in-kind 
support  from  the  larger  institution,  also  will 
not  be  subject  to  this  preference.  Otherwise, 
a  showing  of  extraordinary  need  or 
emergency  situation  will  be  taken  into 
consideration  as  justification  for  grants  of  up 
to  75%  of  the  project  cost,  but  the 
presumption  of  50%  funding  will  be  the 
general  rule  for  replacement  applications. 

(2)  No  part  of  the  grantee’s  matching 
share  of  the  eligible  project  costs  may 
be  met  with  funds  paid  by  the  Federal 
government,  except  where  the  use  of 
such  funds  to  meet  a  Federal  matching 
requirement  is  speciHcally  and 
expressly  authorized  by  Federal  statute. 

(3)  Funds  supplied  to  an  applicant  by 
the  Corporation  for  Public  Broadcasting 
may  not  be  used  for  the  required  non- 


Federal  matching  purposes,  except  upon 
a  clear  and  compelling  showing  of  need. 

(4)  The  expenditure  of  any  local 
matching  funds  prior  to  the  Closing  Date 
will  be  disallowed. 

(5)  The  Applicants  should  note  that 
expenditure  of  local  matching  funds 
prior  to  the  award  of  a  grant  is  at  the 
applicant’s  own  risk.  'The  exact  amount 
of  the  match  will  not  be  known  with 
certainty  until  the  final  award 
agreement  is  negotiated.  'Therefore, 
should  the  applicant’s  expenditxire  of 
non-Federal  fimds  exceed  the  non- 
Federal  share  which  will  be  established 
in  the  final  award  agreement,  then  either 
the  Federal  share  of  the  total  project 
cost  may  be  reduced  by  a  corresponding 
amount,  or  no  Federal  award  may  be 
offered. 

Vn.  Selection  Process  and  Project  Period 

PTFP  grants  are  awarded  on  the  basis 
of  a  competitive  review  process.  This 
includes  several  grant  review  panels, 
which  apply  the  Fimding  Criteria  listed 
in  section  V  above.  The  Agency 
determines  the  selection  of  grantees 
according  to  the  Priorities  listed  in 
Section  HI  above  and  the  evaluation  of 
the  applications  by  the  various  review 
panels. 

Planning  grant  award  periods 
customarily  do  not  exceed  one  year, 
whereas  construction  grant  award 
periods  comihonly  range  up  to  two 


years.  Although  these  time  fi'ames  are 
generally  applied  to  the  award  of  all 
PTFP  grants,  variances  in  project 
periods  may  be  based  on  specific 
circumstances  of  an  individual  proposal. 

Vin.  Filing  Applications 

Applications  delivered  by  mail  must 
be  received  no  later  than  5  p.m.,  January 

14. 1993,  and  must  be  addressed  to: 
Public  Telecommimications  Facilities 
Program.  NTIA/DOC,  Room  H-4625, 

14th  Street  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 
Applications  delivered  by  hand  must  be 
delivered  to  the  above  address  between 
8:30  a.m.  and  5  p.m.  on  or  before  January 

14. 1993.  Applicants  whose  applications 
are  not  received  by  5  p.m,,  January  14, 
1993,  will  be  notified  ^at  their 
applications  will  not  be  considered  in 
the  current  grant  cycle  and  will  be 
returned. 

Authority:  The  Public  Telecommunications 
Financing  Act  of  1978, 47  U.S.C.  390-394,  397- 
399b  (Act),  as  amended  by  the  Public 
Broadcasting  Amendments  of  1981,  Public  ' 
Law  97-35, 95  Stat.  82. 117  (1988). 

(Catalog  of  Federal  Domestic  Assistance  No. 
11.550) 

Dennis  R.  Connors, 

Associate  Administrator,  Office  of 
Telecommunications  Applications. 

[FR  Doc.  92-24168  Filed  10-6-92;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  146 

(FRL  4154-4] 

Underground  Injection  Control 
Program;  Hazardous  Waste  Disposal 
tnje^km  Restrictions  and 
Requirements  for  Class  I  Wells; 
Revision  of  Testing  and  Monitoring 
Requirements 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  promulgating  a 
revision  to  the  testing  and  monitoring 
requirements  for  Class  I  hazardous 
waste  injection  wells.  These 
requirements  were  originally  published 
on  july  26. 1988  (53  FR  28118),  and  a 
proposed  revision  was  published  on 
August  19. 1991  (56  FR  41108).  ‘ 
SpeciFically,  the  Agency  is  changing  the 
timing  requirement  for  the  Casing 
Inspection  Log  (CIL)  as  required  under 
40  QHR  146.68(d)(4).  Rather  than  running 
the  test  on  a  fixed  schedule  every  five 
years,  this  rule  requires  that  the  log  be 
run  whenever  a  well  workover  involves 
the  pulling  of  the  injection  tubing,  unless 
the  Underground  Injection  Control  (UIC) 
Program  Director  waives  the 
requirement  because  satisfactory  results 
from  the  test  were  obtained  within  the 
previous  five  years.  However,  the 
Director  may  still  require  the  log  to  be 
run  on  a  fixed  five-year  schedule,  in 
certain  cases. 

EFFECTIVE  DATE:  This  rule  revision 
becomes  effective  on  November  6, 1992. 
ADDRESSES:  All  comments  received  for 
this  rulemaking  are  contained  in  the 
Public  Docket.  Any  inquiries  concerning 
the  docket,  or  requests  to  review  the 
material  for  this  rule  should  be 
addressed  to  Bruce  J.  Kobelski,  U.S. 
Environmental  Protection  Agency, 

Office  of  Ground  Water  and  Drinking 
Water  (WH-550G),  401  M  Street  SW., 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  J.  Kobelski,  EPA,  Office  of  Ground 
Water  and  Drinking  Water,  (202)  260- 
7275. 

SUPPLEMENTARY  INFORMATION: 

Preamble  Outline 

I.  Background 

A.  Summary  of  UIC  Land  Ban 
Requirements 

B.  Part  146  Technical  Requirements 

C.  Settlement  Agreement  on  Casing 
Inspection  Log 

II.  Summary  of  Today’s  Rulemaking 

A.  Description  of  Testing  Method 


B.  Agency  Response  to  Comments 

C.  )ustification  of  Rule  Revision 

D.  Timing  Considerations 

111.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis 

B.  Regulatory  Flexibility  Act 
C  Paperwork  Reduction  Act 

I.  Background 

A.  Summary  of  UIC  Land  Ban 
Requirements 

In  response  to  the  Hazardous  and 
SoHd  Waste  Amendments  of  1984 
(HSWA),  on  July  26, 1988,  the  Agency 
promulgated  its  approach  to 
implementing  the  statutorily  mandated 
prohibitions  on  the  underground 
injection  of  hazardous  waste.  See  53  FR 
28118.  EPA  promulgated  one  set  of 
regulations  governing  hazardous  waste 
injection  wells  under  the  authority  of 
both  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  42  U.S.C.  6921,  et 
seq.  and  the  Safe  Drinking  Water  Act 
(SDWA),  42  U.S.C.  300f-300j.  This 
rulemaking  codified  at  40  CFR  Part  148, 
for  hazardous  waste  disposed  of  in 
Gass  I  injection  wells,  the  directly 
applicable  sections  of  part  268,  the 
Agency’s  regulatory  framework  for 
implementing  the  land  disposal 
restrictions  under  section  3004  of  RCRA; 
42  U.S.C.  36924.  See  51  FR  40572, 
November  7, 1986,  for  a  further 
discussion.  Part  148  also  specifies  the 
effective  dates  of  the  restrictions  on  the 
injection  of  hazardous  wastes. 

The  July  26, 1988,  rulemaking  also 
codified  under  part  148,  the  procedure, 
or  petition  process,  whereby  an  injection 
well  operator  may  continue  to  inject 
untreated  hazardous  waste  when  he  has 
demonstrated  to  the  Administrator  to  a 
reasonable  degree  of  certainty,  that 
there  will  be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  wastes  remain  hazardous. 
See  RCRA  Sections  3004  (d)(1),  (e)(1), 
(g)(5).  42  U.S.C.  6924  (d)(1).  (e)(1).  (g)(5). 
Upon  a  successful  demonstration,  the 
Agency  will  grant  the  owner  or  operator 
an  exemption  from  the  land  ban 
prohibitions. 

B.  Part  146  Technical  Requirements 

The  )uly  26, 1988,  rule  also 
promulgated  amendments  to  the 
technical  requirements  for  Class  1 
hazardous  waste  injection  wells 
pursuant  to  the  SDWA.  Both  previously 
existing,  and  new  technical  : 
requirements  applicable  to  Gass  1  wells 
were  codified  under  part  146,  subpart  G 
of  the  UIC  regulations.  These 
requirements  include  appropriate  siting 
standards,  well  construction 
requirements,  area  of  review  evaluation, 
corrective  action,  operating 


requirements,  reporting,  closure  and 
post  closure  care,  and  testing  and 
monitoring  requirements,  for  Class  I 
hazardous  waste  injection  wells.  Under 
40  CFR  146.68  (testing  and  monitoring 
requirements),  periodic  mechanical 
integrity  testing  (MIT)  of  a  well’s  tubular 
goods,  and  an  assessment  of  the 
existence  of  movement  of  fluid  along  the 
borehole,  must  be  conducted  to  fulfill 
the  requirements  of  $  146.8  in  the  UIC 
regulations  (which  requires  a 
satisfactory  demonstration  of 
mechanical  integrity  at  least  once  every 
5  years).  A  casing  inspection  log  (GL) 
must  be  nm  once  every  five  years  in 
order  to  meet  these  requirements  for 
Class  1  hazardous  waste  injection  wells. 

C.  Settlement  Agreement  on  Casing 
Inspection  Log 

The  July  26, 1988,  rule  was  challenged 
by  both  industry  and  environmental 
groups  in  NRDC  v.  EPA  No.  88-1657  and 
cons,  cases  (D.C.  Cir.).  EPA  signed  a 
partial  settlement  agreement  with  the 
Chemical  Manufacturers  Association 
(CMA)  concerning  minor  issues  in  that 
litigation.  One  of  the  minor  issues  was 
the  requirement  to  run  a  casing 
inspection  log  every  five  years.  This 
method  of  casing  evaluation  requires  the 
pulling  of  well  tubing.  CMA  argued  that 
a  better  approach  would  be  to  require 
such  casing  inspectioif  to  coincide  with 
normal  well  workover  operations.  Such 
an  approach  would  also  avoid  placing 
undue  stress  on  injection  well 
components.  Well  workovers  occur  at  a 
reasonable  frequency,  but  not 
necessarily  every  five  years.  A  review  of 
the  methods  used  in  assessing  the 
mechanical  integrity  of  a  well,  and  new 
alternative  methods  which  did  not 
require  that  tubing  be  pulled  from  the 
well,  were  factors  the  Agency  weighed 
in  determining  whether  to  revise  the  CIL 
scheduling  requirement.  Based  on  these 
considerations,  EPA  agreed  to  propose 
an  amendment  to  40  CFR  Part  146, 
which  it  did  on  August  19, 1991,  solicit 
and  respond  to  public  comments,  and 
promulgate  a  final  revision  by  July  30, 
1992. 

II.  Summary  of  Today’s  Rulemaking 

A.  Description  of  Testing  Method 

The  casing  inspection  log  is  a  down¬ 
hole  tool  using  variations  in  measured 
electromagnetic  flux  to  record  the 
thickness  of  the  injection  well  casing.  It 
has  the  distinct  advantage  of  being  a 
predictive  tool  in  that  it  not  only  can 
indicate  the  presence  of  small  holes  or 
breaks  in  the  metal  casing,  but  it  can 
also  reveal  any  developing  weaknesses, 
or  pitting,  which  may  be  a  precursor  to  a 
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hole  or  breach  in  the  casing  caused  by 
corrosion.  Interaction  of  the  metal  well 
casing  with  a  highly  corrosive  waste 
stream,  such  as  highly  saline  formation 
watm,  is, an  example  of  what  can  cause 
the  eventual  loss  of  the  well’s 
mechanical  integrity. 

B.  Justification  of  Rule  Revision 

The  Agency  has  now  assessed  its 
position  on  the  schedule  for  running  the 
CIL  in  light  of  the  public  comments,  and 
has  decided  to  revise  the  original 
requirement  in  today’s  rulemaking.  The 
Agency’s  original  requirement  was 
premised  on  the  assumption  that  tubing 
always  had  to  be  pulled  every  S  years  in 
order  to  perform  the  required 
mechanical  integrity  test. 

However,  the  procedures  for 
conducting  noise  and  temperature 
logging  and  more  documentation 
.  regarding  the  efficacy  of  temperature 
and  noise  logging  inside  tubing,  for 
evaluating  the  external  mechanical 
integrity  of  a  well,  was  reviewed  and 
evaluated  by  the  Agency.  Additionally,  a 
new  mechanical  Integrity  tool  for 
assessing  well  fluid  movement  along  the 
well  bore,  the  Oxygen-Activation  (OA) 
Method,  has  been  approved  by  the 
Agency.  This  logging  method,  which  can 
be  used  inside  tubing,  received  final 
approval  on  January  10, 1992  (55  FR 
1176).  All  of  these  factors,  either 
combined  or  in  part  negate  the  necessity 
of  the  operator's  pulling  the  injection 
tubing  at  regular  five-year  intervals. 

For  detecting  leaks  in  the  injection 
well,  the  Agency  already  requires 
continuous  pressure  monitoring  and 
annual  pressure  testing.  The  added 
information  provided  by  the  CIL  is 
important  as  a  predictive  method,  but  it 
is  a  redundant  protection  factor  with 
regard  to  assessing  potential  well  leaks 
and  any  possible  threat  these  leaks  may 
pose  to  ground  water  resources.  The  CIL 
can  help  in  assuring  that  no  leaks  would 
ever  occur,  but  a  leak  of  fluid  from  the 
long-string  casing  would  probably  not 
lead  to  any  endangerment  to  drinking 
water  as  long  as  the  injection  tubing  and 
packer  had  mechanical  integrity. 

Therefore,  in  order  to  balance 
industry  concerns  with  any  potential 
threats  to  human  health  and  the 
environment,  the  Agency  believes  that  it 
would  be  more  practical  to  require 
running  the  CIL  whenever  the  well  is 
being  worked  over,  rather  than  require 
the  operators  to  pull  the  injection  string 
on  a  fixed  five-year  interval.  The 
Director  may  waive  the  casing 
inspection  log  requirement  due  to  well 
construction  or  other  factors  which  may 
limit  the  test’s  reliability,  or  based  upon 
successful  results  from  a  CIL  run  within 
the  previous  five  years.  However. 


because  in  some  limited  cases  such  as 
where  a  corrosive  wastestream  may 
have  come  into  contact  with  the  well’s 
casing,  or  in  areas  where  formation 
fluids  which  come  into  contact  with  the 
casing  are  known  to  cause  rapid 
degradation  of  a  well’s  casing,  or  where 
other  natural  processes  or  man-made 
events  may  effect  the  casing  integrity, 
the  Director  of  the  UIC  program  may 
still  require  a  fixed  five-year  CIL 
schedule. 

C.  Agency  Response  to  Comments 

All  of  the  comments  received  by  the 
Agency  supported  the  proposed  rule 
revision  for  running  a  CIL  Many  of  the 
commenters  supported  the  rule  language 
as  proposed  and  the  Agency’s 
justification  for  the  change.  However, 
several  commenters  objected  to  the 
Agency’s  justification  for  the  change  in 
timing  requirement  for  conducting  a 
casing  inspection  log  based  on  the 
Agency’s  earlier  1988  interim  approval 
of  the  Oxygen-Activation  (OA)  Method. 
See  53  FR  37294.  As  mentioned  earlier, 
in  most  cases,  the  OA  logging  method 
does  not  require  the  well  operator  to 
remove  the  well  tubing  in  order  to 
conduct  the  test.  With  the  supplemental 
information  received  by  the  Agency  for 
noise  and  temperature  logging,  the 
Agency  agrees  that  satisfactory 
mechanical  integrity  testing  results  may 
also  be  obtained  without  pulling  tubing. 
And  it  is  in  consideration  of  all  these 
developments,  that  the  Agency  is  now 
changing  the  part  146  regulations  as 
promulgated  on  July  26. 1988.  See  53  FR 
28118. 

The  Agency  agrees,  however,  with  the 
commenters  that  approval  of  the  OA  log 
was  not  a  condition  for  today’s  rule 
revision,  even  though  the  OA  log  had 
already  received  interim  approval  for  its 
use  on  September  26, 1988  (53  FR  37294). 
At  this  time,  the  Agency  will  reiterate 
that  running  an  Oxygen  Activation  log  is 
not  the  only  prerequisite  for  assessing 
fluid  flow  behind  pipe.  Any  EPA- 
approved  MIT  for  assessing  fluid  flow 
behind  pipe  acceptable  to  the  Director  is 
satisfactory. 

One  commenter  believed  that  the 
proposed  rule  revision  language  for  the 
CIL  could  be  misinterpreted,  and  that  an 
operator  may  be  required  to  run  a  CIL 
more  frequently  than  every  five  years  if 
a  well  was  worked  over  more 
frequently.  The  commenter  was  also 
concerned  that  if  a  well  was  worked 
over,  and  a  CIL  had  been  run  within  the 
previous  five  years,  a  formal  waiver 
process,  which  may  potentially  be  time- 
consuming  and  disruptive  to  injection 
operations  would  be  required  by  the 
Director  before  the  well  would  be 
allowed  to  be  brought  back  into  service. 


In  response  to  this  comment,  the 
Agency  does  not  believe  that  it  is 
necessary,  in  most  situations,  to  run  a 
CIL  more  frequently  than  every  five 
years.  As  indicated  in  the  proposed  rule, 
if  a  well  were  to  be  worked  over  more 
frequently  than  planned,  and  if  a  casing 
inspection  log  had  been  run  within  the 
previous  five  years,  with  results 
satisfactory  to  the  Director,  an 
additional  CiL  is  probably  unnecessary. 

It  is  our  expectation  that  after  review  of 
previous  data  obtained  from  running  a 
CIL  the  Director  will  waive  an 
additional  CIL  The  requirements  and 
format,  whether  written  or  oral,  for  such 
a  waiver  are  left  to  the  Director’s 
discretion.  But  the  Agency  is  suggesting 
that  waivers  for  a  CIL  should  be  granted 
quickly  enough  after  a  workover  so  as 
not  to  impede  the  overall  efficiency  of 
the  injection  facility. 

Finally,  one  commenter  suggested  that 
the  Agency  provide  a  definition  for  the 
term  "workover”.  Generally,  in  oil 
production  and  injection  well  field 
operations,  workover  is  a  fairly  broad 
term  defining  any  mechanical  repair  or 
maintenance  operation  related  to  well 
,  components,  such  as  tubing,  casing,  or 
packer.  As  the  term  is  widely 
understood  and  accepted  for  field 
practices,  the  Agency  does  not  believe 
that  any  confusion  will  result  when 
implementing  today’s  rule. 

The  Agency  will  promulgate  this  rule 
revision  with  minor  descriptive  changes 
more  clearly  encompassing  the  events 
which  may  adversely  affect  the  long 
string  casing. 

D.  Timing  Considerations 

All  new  part  146  technical 
requirements  for  Class  I  hazardous 
waste  injection  wells  became  effective 
August  25, 1988.  EPA  has  interpreted  the 
timing  requirement  in  40  CFR 
146.68(d)(4)  for  a  casing  inspection  log 
as  five  years  from  this  effective  date. 
Therefore,  the  current  regulations 
require  a  CIL  beginning  on  August  25. 
1993,  for  existing  wells. 

The  Agency  is  promulgating  this  final 
rule  revision  now,  in  order  to  allow 
operators  to  schedule  their  well  testing 
accordingly,  and  to  allow  the  Primacy 
States  adequate  time  to  adopt  this 
change.  All  Primacy  States  affected  by 
the  new  Class  1  requirements 
promulgated  in  the  July  26, 1988, 
rulemaking  were  to  have  conformed 
with  the  new  part  146  regulations  by 
April  26. 1989.  See  SDWA  section 
1422(b)(1).  42  U.S  C.  30rti-I. 
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III.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  12291,  EPA 
must  determine  whether  a  regulation  is 
“major”,  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  overall  effect  of  today’s 
rule,  is  to  allow  greater  flexibility  for 
requirements  of  part  146  testing  and 
monitoring  requirements  for  Class  I 
hazardous  waste  injection  wells.  There 
are  no  additional  requirements  to  the 
existing  UIC  rules.  The  net  effect  of  this 
rule  is  to  allow  the  UIC  Director  more 
discretion  in  the  timing  requirements  for 
running  the  casing  inspection  log. 

For  some  injection  facilities,  the 
changing  of  the  timing  requirement,  or 
the  obtaining  of  a  waiver  may  result  in 
cost  savings  to  owners  or  operators  by 
avoiding  certain  operational  disruptions. 
However,  for  others,  additional  costs 
may  be  incurred  from  running  the  tool 
on  an  alternate  schedule  from  the 
already  required  annual  and  five-year 
mechanical  integrity  tests,  thus 
offsetting  any  potential  savings. 
Consequently,  as  the  Agency  cannot 
estimate  the  exact  number,  or  which 
injection  facilities  may  benefit  from  this 
rule  change,  we  have  assumed  that  there 
will  be  no  net  change  in  costs  or  burden 
for  the  overall  hazardous  waste 
injection  well  population.  Therefore,  no 
additional  regulatory  impact  analysis  is 
required. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  General 
Notice  of  Rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 


regulatory  flexibility  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  This  analysis  is 
unnecessary,  however,  if  the  agency’s 
administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities. 

Owners  and  operators  of  hazardous 
waste  injection  wells  are  generally 
major  chemical,  petrochemical,  and 
other  manufacturing  companies.  This 
-rule  is  deregulatory  in  nature  and  thus 
could  provide  beneficial  opportunities  to 
facilities  that  may  be  affected  by  the 
rule.  The  Agency  is  not  aware  of  any 
small  entities  that  would  be  directly 
affected  by  this  rule.  Accordingly,  the 
Administrator  certifies  that  this  rule  will 
not  have  significant  economic  effects  on 
a  substantial  number  of  small 
businesses.  As  a  result  of  this  finding, 
EPA  has  not  prepared  a  formal 
Regulatory  Flexibility  Analysis. 

C.  Paperwork  Reduction  Act 

There  are  no  additional  reporting, 
notification,  or  recordkeeping  provisions 
proposed  in  this  rule.  Such  provisions, 
were  they  included,  would  be  submitted 
for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

The  information  collection 
requirements  for  the  UIC  Program  have 
been  approved  by  the  Office  of 
Management  and  Budget. 

list  of  Subjects  in  40  CFR  Part  146 

Administrative  practice  and 
procedure.  Hazardous  materials. 
Reporting  and  recordkeeping 


requirements.  Waste  treatment  and 
disposal.  Water  pollution  control.  Water 
-supply. 

Dated:  September  30, 1962. 

WilHam  K.  Reilly. 

Administrator. 

Therefore  chapter  I  of  title  40  is 
amended  as  follows: 

PART  146— UNDERGROUND 
INJECTION  CONTROL  PROGRAM: 
CRITERIA  AND  STANDARDS 

1.  The  authority  citation  for  part  146 
continues  to  read  as  follows: 

Authority:  Safe  Drinking  Water  Act,  42 
U.S.C.  300f  et  seq.:  Resource  Conservation 
and  Recovery  Act,  42  U.S.C.  6901  et  seq. 

2.  Section  146.68  is  amended  by 
revising  paragraph  (d)(4),  to  read  as 
follows: 

§  146.68  Testing  and  monitoring 
requirements. 

***** 

(d)  *  *  * 

(4)  Casing  inspection  logs  shall  be  run 
whenever  the  owner  or  operator 
conducts  a  workover  in  which  the 
injection  string  is  pulled,  unless  the 
Director  waives  this  requirement  due  to 
well  construction  or  other  factors  which 
limit  the  test’s  reliability,  or  based  upon 
the  satisfactory  results  of  a  casing 
inspection  log  run  within  the  previous 
five  years.  The  Director  may  require  that 
a  casing  inspection  log  be  run  every  five 
years,  if  he  has  reason  to  believe  that 
the  integrity  of  the  long  string  casing  of 
the  well  may  be  adversely  affected  by 
naturally-occurring  or  man-made  events; 
***** 

(FR  Doc.  92-24344  Filed  10-6-92;  8:45  am] 
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